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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Di- 
vision. 

Civil  No.  28187-H 


MARY  R.  BAIOCCHI, 


Plaintiff, 


vs. 


OSCAR    R.    EWING,    FEDERAL    SECURITY 
ADMINISTRATOR, 

Defendant. 

COMPLAINT  FOR  REVIEW  OF  DECISION 
OF  SOCIAL  SECURITY  ADMINISTRATION 

Plaintiff  complains  of  defendant  and  for  cause 
of  action  alleges: 

I. 

This  action  is  brought  under  the  provisions  of 
Sections  202  to  209,  both  inclusive,  of  the  Social 
Security  Act,  as  amended.  (U.S.C.A.,  Title  42,  Sec- 
tions 402  to  409,  inc.) 

II. 

Plaintiff  is  now  and  at  all  times  herein  mentioned 
has  been  a  resident  of  the  County  of  Santa  Clara, 
State  of  California,  and  of  the  Southern  Division 
of  the  Northern  District  of  California.  She  is 
the  widow  of  Almando  Baiocchi,  who  died  July  8, 
1945,  at  the  age  of  51,  and  she  is  the  mother  of 
his  children,  Leola  D.  Baiocchi  and  Geraldine 
Baiocchi,  both  under  18  years  of  age  at  the  time 
of  their  father's  death. 
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III. 

At  all  times  herein  mentioned,  the  Federal  Se- 
curity Agency  was  and  now  is  an  agency  of  the 
United  States,  and  defendant  Oscar  R.  Ewing  was 
and  now  is  the  duly  appointed,  qualified  and  acting 
Director  of  the  said  agency  and  the  Social  Secur- 
ity Administration  was  and  now  is  a  division  of  the 
said  Federal  Security  Agency. 

lY. 

California  Prune  and  Apricot  Growers  Associa- 
tion is  and  was  at  all  times  herein  mentioned  a  non- 
profit, co-operative  marketing  association  organ- 
ized under  the  laws  of  the  State  of  California,  en- 
gaged in  the  commercial  business  of  buying  from 
farmers  and  grading,  fumigating,  processing  and 
packing  dried  prunes,  peaches,  apricots,  apricot 
pits  and  nectarines,  in  approximately  that  order 
of  importance  or  volume,  and  selling  the  graded, 
processed,  fumigated  and  packed  dried  prunes, 
peaches,  apricots,  apricot  pits  and  nectarines  in  the 
open  market.  At  no  time  herein  mentioned  has 
the  California  Prune  and  Apricot  Growers  Asso- 
ciation owned,  leased  or  operated  any  ranch  or 
farm,  or  cultivated  the  soil,  or  raised  or  produced 
or  harvested  any  such  dried  fruits,  or  graded,  fumi- 
gated, processed  or  packed  any  such  dried  fruits 
as  an  incident  to  farming  operations. 
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V. 

Plaintiff's  deceased  husband,  Almando  Baiocchi, 
was  employed  by  and  worked  for  the  California 
Prune  and  Apricot  Growers  Association  from  the 
latter  part  of  1939  to  and  including  November  4, 
1944,  as  a  packing  house  worker  engaged  in  process- 
ing and  packing,  receiving,  grading  and  shipping 
dried  fruit  purchased  and  owned  by  the  said  Cali- 
fornia Prune  and  Apricot  Growers  Association.  He 
did  not  at  any  time  herein  mentioned  work  on,  or 
in  connection  with  any  farm  or  ranch,  or  cultivate 
soil  or  raise,  produce  or  harvest  any  such  fruit,  or 
do  any  work  incident  to  ordinary  farming  operations 
and  performed  all  of  said  work  after  delivery  of 
the  said  dried  fruit  to  the  grower's  market  and  to 
a  terminal  market  for  distribution  for  consumption. 
The  large  industrial  plant  at  which  he  performed 
all  of  his  work  is  located  within  the  city  limits  of 
San  Jose,  California,  and  but  a  few  blocks  from  the 
heart  of  the  said  city,  in  an  area  zoned  as  heavy 
industrial. 

VI. 

During  the  entire  period  of  his  said  employment 
the  plaintiff's  deceased  husband  rendered  services 
as  a  dried  fruit  packing  house  worker,  which  earned 
him  wages,  over  and  above  any  incidental  main- 
tenance work  he  performed,  in  excess  of  $45.00 
per  quarter  during  each  and  every  quarter  of  the 
said  period,  all  of  which  wages  were  duly  reported 
quarterly  by  his  employer  to  the  Federal  Govern- 
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ment  and  all  Federal  social  security  taxes  were 
paid  thereon. 

VII. 

Plaintiff  did  on  July  19,  1945,  eleven  days  after 
her  husband's  death,  file  with  the  Social  Security 
Administration  a  written  application  on  her  own 
behalf  as  the  widow  of  the  deceased  wage  earner 
and  on  behalf  of  her  two  said  daughters,  both  under 
18  years  of  age  at  the  time,  asking  for  widow's 
current  insurance  benefits  and  minor  children's 
benefits  under  the  Social  Security  Act,  as  amended 
in  1939. 

VIII. 

On  March  26,  1948,  the  said  Social  Security  Ad- 
ministration of  the  Federal  Security  Agency,  of 
which  the  defendant  is  the  Administrator,  made  its 
decision  upon  said  application  and  upon  a  request 
for  reconsideration  dated  November  8,  1947,  deny- 
ing the  said  widow  and  minor  children  any  bene- 
fits under  the  Social  Security  Act,  as  amended, 
upon  the  ground  that  there  were  not  sufficient  quar- 
ters of  coverage  because  the  services  rendered  by 
the  deceased  wage  earner  after  January  1,  1940, 
were  agricultural  labor,  even  though  the  services 
rendered  prior  thereto  were  found  to  have  been 
earned  in  covered  employment. 

IX. 

Plaintiff  on  May  4,  1948,  filed  with  the  Social 
Security  Administration  a  formal  Request  for 
Hearing  before  a  Referee,  which  hearing  was  held 
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at  San  Jose  California,  on  May  26,  1948,  and  at 
which  hearing  the  plaintiff  offered  and  introduced 
evidence  in  support  of  her  application  and  objec- 
tions to  the  decision  denying  awards.  Thereafter, 
on  June  8,  1948,  the  Referee  who  heard  the  matter 
rendered  his  decision  reaffiraiing  the  denial  of 
awards.  A  Request  for  Review  of  the  Referee's 
decision  was  thereupon  filed  by  the  plaintiff  with 
the  Appeals  Council  of  the  said  Social  Security 
Administration  at  Washington,  D.  C,  which  Coun- 
cil on  June  29,  1948,  denied  the  said  Request  for 
Review.  Notice  of  said  denial  was  mailed  to  the 
plaintiff  on  June  29,  1948,  with  60  days  allowed 
in  which  to  file  civil  action  in  the  above-entitled 
Court  for  Court  review  of  the  matter.  This  action 
is  begun  within  the  said  time  limit. 

X. 

The  services  rendered  by  plaintiff's  deceased  hus- 
band for  the  California  Prune  and  Apricot  Grow- 
ers Association  after  January  1,  1940,  were  in  their 
nature  identical  to  the  services  rendered  by  him 
prior  to  January  1,  1940,  and  were  not  agricultural 
labor  under  the  provisions  of  the  Social  Security 
Act,  as  amended  in  1939,  and  plaintiff  is  entitled 
to  insurance  benefits  thereon  for  herself  and  two 
minor  daughters  for  each  month  in  which  they 
themselves  did  not  earn  $15.00  or  over  in  covered 
employment. 
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XI. 

This  suit  is  brought  by  plaintiff  through  her 
attorney  for  the  specific  purpose  of  establishing 
as  a  result  of  stare  decisis  the  legal  and  equitable 
claims  of  plaintiff  and  all  persons  similarly  situ- 
ated against  those  funds  available  to  the  defend- 
ant for  their  payment  under  the  provisions  of  the 
Social  Security  Act,  as  amended  in  1939.  There- 
fore, plaintiff's  counsel  requests  this  Honorable 
Court  to  order  an  equitable  lien  against  the  fund 
established  or  preserved  as  a  result  of  this  suit  for 
the  reasonable  value  of  the  services  of  the  plaintiff's 
attorney  as  determined  by  this  Court,  or  by  appel- 
late courts  should  an  appeal  be  taken. 

Wherefore,  plaintiff  prays  that  this  Court  review 
the  proceedings,  findings  and  decisions  of  the  said 
Social  Security  Administration  in  this  matter  and 
enter  its  judgment  herein  ordering  the  defend- 
ant Federal  Security  Administrator  to  award  plain- 
tiff insurance  benefits  under  the  Social  Security 
Act',  as  amended  in  1939,  based  upon  all  the  wages 
earned  by  the  plaintiff's  deceased  husband  during 
the  entire  period  from  January  1,  1940,  to  Novem- 
ber 4,  1944,  inclusive ;  that  a  fund  be  ordered  estab- 
lished or  preserved  by  this  Court  to  pay  said  claims 
and  the  claims  of  persons  similarly  situated;  that 
the  Court  grant  to  the  plaintiff  such  other  and  fur- 
ther relief  as  the  Court  may  deem  appropriate  and 
equitable;  and  that  the  Court  grant  to  plaintiff's 
attorney  a  reasonable  attorney's  fee,  as  determined 
by  this  Court  or  by  appellate  courts  should  an  ap- 
peal be  taken,  and  an  equitable  lien  therefor  on  and 
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at  San  Jose  California,  on  May  26,  1948,  and  at 
which  hearing  the  plaintiff  offered  and  introduced 
evidence  in  support  of  her  application  and  objec- 
tions to  the  decision  denjdng  awards.  Thereafter, 
on  June  8,  1948,  the  Referee  who  heard  the  matter 
rendered  his  decision  reaffiiming  the  denial  of 
awards.  A  Request  for  Review  of  the  Referee's 
decision  was  thereupon  filed  by  the  plaintiff  with 
the  Appeals  Council  of  the  said  Social  Security 
Administration  at  Washington,  D.  C,  which  Cotm- 
cil  on  June  29,  1948,  denied  the  said  Request  for 
Review.  Notice  of  said  denial  was  mailed  to  the 
plaintiff  on  June  29,  1948,  with  60  days  allowed 
in  which  to  file  civil  action  in  the  above-entitled 
Court  for  Court  review  of  the  matter.  This  action 
is  begun  within  the  said  time  limit. 

X. 

The  services  rendered  by  plaintiff's  deceased  hus- 
band for  the  California  Prune  and  Apricot  Grow- 
ers Association  after  January  1,  1940,  were  in  their 
nature  identical  to  the  services  rendered  by  him 
prior  to  January  1,  1940,  and  were  not  agricultural 
labor  under  the  provisions  of  the  Social  Security 
Act,  as  amended  in  1939,  and  plaintiff  is  entitled 
to  insurance  benefits  thereon  for  herself  and  two 
minor  daughters  for  each  month  in  which  they 
themselves  did  not  earn  $15.00  or  over  in  covered 
employment. 
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XI. 

This  suit  is  brought  by  plaintiff  through  her 
attorney  for  the  specific  purpose  of  establishing 
as  a  result  of  stare  decisis  the  legal  and  equitable 
claims  of  plaintiff  and  all  persons  similarly  situ- 
ated against  those  funds  available  to  the  defend- 
ant for  their  payment  under  the  provisions  of  the 
Social  Security  Act,  as  amended  in  1939.  There- 
fore, plaintiff's  counsel  requests  this  Honorable 
Court  to  order  an  equitable  lien  against  the  fund 
established  or  preserved  as  a  result  of  this  suit  for 
the  reasonable  value  of  the  services  of  the  plaintiff's 
attorney  as  determined  by  this  Court,  or  by  appel- 
late courts  should  an  appeal  be  taken. 

Wherefore,  plaintiff  prays  that  this  Court  review 
the  proceedings,  findings  and  decisions  of  the  said 
Social  Security  Administration  in  this  matter  and 
enter  its  judgment  herein  ordering  the  defend- 
ant Federal  Security  Administrator  to  award  plain- 
tiff insurance  benefits  under  the  Social  Security 
Act,  as  amended  in  1939,  based  upon  all  the  wages 
earned  by  the  plaintiff's  deceased  husband  during 
the  entire  period  from  January  1,  1940,  to  Novem- 
ber 4,  1944,  inclusive ;  that  a  fund  be  ordered  estab- 
lished or  preserved  by  this  Court  to  pay  said  claims 
and  the  claims  of  persons  similarly  situated;  that 
the  Court  grant  to  the  plaintiif  such  other  and  fur- 
ther relief  as  the  Court  may  deem  appropriate  and 
equitable;  and  that  the  Court  grant  to  plaintiff's 
attorney  a  reasonable  attorney's  fee,  as  determined 
by  this  Court  or  by  appellate  courts  should  an  ap- 
peal be  taken,  and  an  equitable  lien  therefor  on  and 


8  Oscar  R.  Etving,  etc., 

out  of  the  fund  established  or  preserved  for  the 
plaintiff  and  each  of  the  employees  and  former  em- 
ployees of  the  California  Prune  and  Apricot  Grow- 
ers Association  (including  their  dependents),  and 
other  persons  similarly  situated,  on  whose  behalf 
she  brings  this  test  suit,  a  decision  in  which  will 
be  stare  decisis  for  all  of  the  said  employees,  their 
dependents,  and  all  other  persons  similarly  situated. 

/s/  ARTHUR  L.  JOHNSON, 
Attorney  for  Plaintiff. 

State  of  California, 
County  of  Santa  Clara — ss. 

Mary  R.  Baiocchi,  being  first  duly  sworn,  de- 
poses and  says  that  she  is  the  plaintiff  in  the  above 
entitled  action;  that  she  has  read  the  foregoing 
complaint  and  knows  the  contents  thereof ;  and  that 
same  is  true  of  her  own  knowledge  except  as  to 
matters  therein  stated  on  information  and  belief 
and  as  to  those  matters  she  believes  it  to  be  true. 

/s/  MARY  R.  BAIOCCHI, 

Plaintiff. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  July,  1948. 

[Seal]        /s/  FRANK  S.  BARRETT, 

Notary  Public  in  and  for  the   County  of   Santa 
Clara,  State  of  California. 

My  Commission  Expires  March  25,  1951. 

[Endorsed] :     Filed  July  15,  1948. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Defendant  Oscar  R.  Ewing,  Federal  Security 
Administrator,  an  officer  of  the  United  States,  by 
Frank  J.  Hennessy,  United  States  Attorney,  an- 
swers the   complaint  herein  as   follows: 

First  Defense 

1.  Defendant  denies  the  allegations  of  paragraph 
I  of  the  complaint  except  to  the  extent  admitted 
in  the  Fourth  Defense  herein,  paragraph  9  of  this 
answer. 

2.  Defendant  admits  the  allegations  of  para- 
graphs II  and  III  of  the  complaint  except  that  he 
says  that  he  is  the  Administrator  of  the  Federal 
Security  Agency  and  not  its  Director. 

3.  Answering  pragraphs  IV,  V  and  VI  of  the 
complaint,  defendant  refers  to  the  findings  of  fact 
of  the  Social  Security  Administration  contained 
in  the  transcript  of  the  record  filed  herewith  as  part 
of  this  answer  as  establishing  the  facts  on  which 
this  action  to  review  is  based,  and  except  as  herein 
admitted  denies  each  and  every  allegation  in  said 
paragraphs  IV,  V  and  VI.  He  specifically  denies 
that  the  deceased  Almando  Baiocchi  earned  "wages" 
in  covered  employment  after  December  31,  1939, 
within  the  purview  of  Title  II  of  the  Social  Se- 
curity Act  as  amended  and  that  he  performed  all 
or  any  of  his  work  after  delivery  of  the  dried  fruit 
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to  the  grower's  market  and  to  a  terminal  market 
for  distribution  for  consumption. 

4.  Defendant  admits  the  allegations  in  para- 
graphs VII,  VIII  and  IX  of  the  complaint. 

5.  Defendant  denies  the  allegations  in  paragraph 
X  of  the  complaint  that  the  services  rendered  after 
January  1,  1940,  were  not  agricultural  labor  as  de- 
fined in  the  Social  Security  Act  as  amended  and 
that  plaintiff  is  entitled  to  insurance  benefits. 

6.  Answering  paragraph  XI  of  the  complaint, 
defendant  incorporates  by  reference  the  Fourth 
and  Fifth  Defenses  hereto  as  though  set  forth  in 
full  herein. 

Second  Defense 

7.  Plaintiff  has  no  claim  upon  which  relief  may 
be  granted,  as  shown  by  the  provisions  of  the  So- 
cial Security  Act  as  amended;  the  Regulations  of 
the  Social  Security  Administration  promulgated 
thereunder;  the  transcript  of  the  record  upon 
which  the  decision  complained  of  was  made;  and 
the  findings  and  conclusions  of  the  Social  Security 
Administration. 

Third  Defense 

8.  The  services  performed  by  deceased  Almando 
Baiocchi  after  December  31,  1939,  were  for  a  co- 
operative marketing  the  fruit  as  agent  for  the  pro- 
ducers, who  retained  an  economic  interest  until  the 
entire  seasonal  pack  was  sold,  and  not  on  its  own 
account.    Accordingly  the  said  services  w^ere  in  agri- 
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cultural  labor,  and  not  in  employment  as  defined  in 
42  U.S.C.  409(b),  (1),  and  the  payments  received 
therefor  were  not  wages  giving  rise  to  quarters  of 
coverage.  The  facts  as  found  by  the  Social  Secur- 
ity Administration  so  show;  the  findings  are  sup- 
ported by  substantial  evidence  and  are  conclusive. 

Fourth  Defense 

9.  The  court  is  without  jurisdiction  of  any  class 
suit,  or  to  grant  any  of  the  relief  prayed  for  with 
respect  to  persons  other  than  plaintiff  Mary  R. 
Baiocchi.  It  may  only  review  the  decision  of  the 
Referee  issued  June  8,  1948,  constituting  the  final 
decision  of  the  Federal  Security  Administrator,  and 
enter  a  "judgment  affirming,  modifying,  or  revers- 
ing the  decision  *  *  *  "  42  U.S.C.  405(g),  in  so 
far  as  the  rights  and  interests  of  the  named  plaintiff 
are  affected.  42  U.S.C.  405(h)  providing  that  "No 
findings  of  fact  or  decision  of  the  Administrator 
shall  be  reviewed  by  any  person,  tribunal,  or  govern- 
mental agency,  except  as  herein  provided,"  pre- 
cludes maintenance  of  a  class  suit  on  behalf  of  per- 
sons not  parties  to  the  administrative  proceeding. 

10.  Under  the  express  provisions  of  Section  202 
of  Title  II  of  the  Social  Security  Act,  42  U.S.C. 
402,  one  of  the  prescribed  conditions  for  establish- 
ing entitlement  to  benefits  under  Title  II  is  that 
the  individual  claiming  such  benefits  must  file  an 
application  therefor. 

11.  42  U.S.C.  405(b)  provides: 

"The  Administrator  is  directed  to  make  findings 
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of  fact,  and  decisions  as  to  the  rights  of  any  indi- 
vidual applying  for  a  payment  under  this  title. 
Whenever  requested  by  any  such  individual  or 
whenever  requested  by  a  wife,  widow,  child,  or  par- 
ent who  makes  a  showing  in  writing  that  his  or 
her  rights  may  be  prejudiced  by  any  decision  the 
Administrator  has  rendered,  he  shall  give  such  ap- 
plicant and  such  other  individual  reasonable  notice 
and  opportunity  for  a  hearing  with  respect  to  such 
decision,  and,  if  a  hearing  is  held,  shall,  on  the 
basis  of  evidence  adduced  at  the  hearing,  affirm, 
modify,  or  reverse  his  finding  of  fact  and  such  de- 
cision  *    *    *  " 

The  court  has  no  jurisdiction  to  pass  upon  the 
rights  of  an  individual  who  has  not  filed  an  appli- 
cation for  payment  of  benefits  under  Title  II  or  who 
has  not  been  a  party  to  a  hearing  with  respect  to 
wage  credits,  or  who  is  not  the  wife,  widow,  child, 
or  parent  of  such  individual. 

12.  42  U.S.C.  405(g),  further  providing  that 
"Any  individual,  after  any  final  decision  of  the 
Administrator  made  after  a  hearing  to  which  he 
was  a  party  *  *  *  may  obtain  a  review  of  such 
decision  by  a  civil  action"  limits  review  to  com- 
plaints filed  by  individuals  who  were  parties  to  pro- 
ceedings before  the  Social  Security  Administration 
and  who  have  exhausted  their  administrative  reme- 
dies, including  the  administrative  hearing  provided 
for  by  42  U.S.C.  Section  405(b),  in  accordance  with 
the  procedures  provided  for  in  Subpart  G  of  So- 
cial   Security   Administration   Regulations    No.    3. 
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The  only  party  claiming  benefits  at  the  said  admin- 
istrative hearing  was  plaintiff  Mary  R.  Baiocchi. 

Fifth  Defense 

13.  The  authorization  for  suit,  42  U.S.C.  405(g), 
consents  only  to  suits  by  aggrieved  individuals  in 
their  own  right  and  42  U.S.C.  405 (i)  specifies  that 
plaintiffs  who  prevail  in  the  courts  obtain  judg- 
ments of  entitlement,  whereupon  the  Federal  Se- 
curity Administrator  is  to  certify  to  the  Managing 
Trustee  (42  U.S.C.  401(b))  the  name  and  address 
of  the  person  entitled  to  payment,  the  amount,  and 
the  time.  No  other  kind  of  action  against  the 
United  States  or  the  Federal  Security  Adminis- 
trator is  authorized,  and  establishment  of  a  fund 
for  any  purpose  would  be  violative  of  42  U.S.C. 
405(h)  and  405 (i)  and  of  R.S.  3477,  31  U.S.C.  203. 
The  right  to  payments  under  Title  II  is  not  trans- 
ferable or  assignable,  at  law  or  in  equity,  42  U.S.C. 
407.  Consequently,  no  equitable  lien  for  services 
may  be  awarded  and  no  fund  may  be  established  or 
preserved,  whether  as  a  source  of  attorney's  fees 
or  otherwise. 

14.  In  accordance  with  the  provisions  of  Title 
II,  Section  205(g)  of  the  Social  Security  Act  as 
amended  (Title  42  U.S.C.  Section  405(g))  defend- 
ant files  herewith  as  part  of  his  answer  a  certified 
copy  of  the  transcript  of  the  record,  including  the 
evidence  upon  which  the  findings  and  decisions  com- 
plained of  are  based. 

Wherefore,  defendant  prays  for  judgment  dis- 
missing the  complaint  with  costs  and  disbursements, 
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and  for  judgment  in  accordance  with  Section 
205(g)  of  the  Social  Security  Act  as  amended,  42 
U.S.C.  405(g),  affirming  the  decision  complained 
of ;  and  for  such  other  relief  as  may  be  appropriate. 
/s/  FRANK  J.  HENNESSY, 
United  States  Attorney, 

Attorney  for  Defendant. 

[Endorsed] :     Filed  October  7,  1948. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT 

Plaintiff,  Mary  R.  Baiocchi,  moves  this  honor- 
able Court  for  a  summary  judgment  in  her  favor 
as  prayed  for  in  her  Complaint  and  against  the 
defendant  above  named,  upon  the  grounds  that 
there  is  no  genuine  issue  as  to  any  material  fact 
in  this  action  and  that  plaintiff  is  entitled  to  the 
judgment  prayed  for  in  her  Complaint  as  a  matter 
of  law. 

Said  motion  will  be  based  upon  the  Complaint, 
the  Answer  of  the  defendant,  the  transcript  of 
the  proceedings  of  the  Social  Security  Administra- 
tion on  file  herein,  the  records  and  files  in  said  ac- 
tion, points  and  authorities  filed  herewith  and  upon 
Rule  56(a)  and  (c)  of  the  Federal  Rules  of  Pro- 
cedure and  Sections  205  and  209  of  the  Social  Se- 
curity Act  as  amended  (Title  42,  U.S.C. A.  405  and 
409). 

Dated:     June  6,  1949. 

/s/  ARTHUR  L.  JOHNSON, 
Attorney  for  Plaintiff. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  SUMMARY 
JUDGMENT 

To  the  Defendant,  Oscar  R.  Ewing,  Federal  Se- 
curity Administrator,  and  to  Frank  J.  Hennessy, 
United  States  Attorney,  and  William  E.  Licking, 
Assistant  United  States  Attorney,  his  attorneys: 

You  Will  Please  Take  Notice  that  the  under- 
signed will  bring  the  above  Motion  for  Summary 
Judgment  on  for  hearing  before  the  above  entitled 
Court,  in  the  court  room  thereof  in  the  United 
States  Post  Office  Building,  7th  and  Mission,  San 
Francisco,  California,  on  the  15th  day  of  July, 
1949,  at  the  hour  of  2:00  o'clock  p.m.  of  said  day, 
or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated:     June  6,  1949. 

/s/  ARTHUR  L.  JOHNSON, 
Attorney  for  Plaintiff. 


[Title  of  District  Court  and  Cause.] 

POINTS  AND  AUTHORITIES  IN  SUPPORT 
OF  PLAINTIFF'S  MOTION  FOR  SUM- 
MARY JUDGMENT 

This  action  was  brought  by  the  plaintiff  to  secure 
a  review  by  this  Court  of  the  findings,  decisions  and 
awards  of  the  Social  Security  Administration  act- 
ing through  its  Appeal's  Comicil  and  Referee,  made 
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upon  the  Application  of  the  plaintiff  to  said  Admin- 
istration for  herself,  as  a  widow  and  on  behalf  of 
her  minor  children  for  survivor's  insurance  benefits 
under  the  provisions  of  the  Social  Security  Act  of 
Aug-ust  14,  1935,  and  the  amendments  thereof  of 
August  10th,  1939  (42  U.S.C.A.  401  to  409). 

The  complaint  of  Mary  R.  Baiocchi  rests  upon 
the  employment  of  her  deceased  husband,  Almando 
Baiocchi,  in  covered  emi^loyment  for  the  seventeen 
calendar  quarters  that  are  required  by  the  pro- 
visions of  42  U.S.C.A.  409  (g)  to  make  the  deceased 
employee  a  "Fully  Insured  individual."  This  status 
or  that  of  a  "Currently  insured  individual"  is  re- 
quired, among  other  factors,  for  the  plaintiff,  a 
widow,  to  recover  benefits  on  her  own  behalf  under 
42  U.S.C.A.  402  (e)  or  benefits  for  the  dependent 
minor  children  under  42  U.S.C.A.  402  (c). 

Subsequent  to  the  plaintiff's  application,  as  a 
widow,  on  behalf  of  herself  and  children  on  July 
18,  1945  (Tr.  p.  67,  Exhibit  A),  benefits  were  denied 
to  her.  On  November  3,  1947,  the  plaintiff  made  a 
request  for  reconsideration  (Tr.  p.  72,  Exhibit  C). 
On  4  May  1948,  your  plaintiff  requested  a  hearing 
(Tr.  p.  9,  Exhibit  B)  before  the  regional  referee 
which  hearing  was  held  before  Martin  Tieburg,  a 
referee  of  the  Federal  Security  Agency,  on  May  26, 
1948.  An  adverse  decision  was  rendered  by  the  ref- 
eree, Martin  Tieburg,  on  June  8,  1948,  (See  Tr.  -p.  5 
through  9).  Plaintiff,  herem,  requested  a  review  of 
the  Referee's  Decision  on  June  10,  1948,  (Tr.  p.  3) 
which  request  was  denied  by  the  Appeals  Council 
on  June  29,  1948  (Tr.  p.  2). 
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The  decision  of  the  referee  is  best  summed  up 
by  the  words  of  the  decision  itself  (Tr.  p.  5)  wherein 
the  referee  states : 

' '  The  claimant  contends  that  the  services  rendered 
by  her  husband  for  the  California  Prime  and  Apri- 
cot Growers  Association  were  in  covered  employ- 
ment and  that  all  of  his  earnings  from  such  employ- 
ment should  be  credited  by  the  Social  Security 
Administration  as  wages  as  a  result  whereof  the 
wage  earner  would  have  at  the  time  of  his  death  a 
fully  insured  status." 

"The  benefits  applied  for  by  the  claimant  on  be- 
half of  her  children  are  provided  for  in  section 
202(c)  of  the  Social  Security  Act,  as  amended,  and 
the  benefits  applied  for  by  the  claimant  on  her  own 
behalf  are  provided  for  in  section  200(e).  The 
claimant,  on  her  own  behalf  and  on  behalf  of  her 
children,  has  satisfied  all  of  the  conditions  of  entitle- 
ment under  those  sections,  with  the  exception  of 
those  conditions  which  require  that  the  wage  earner 
have  been,  at  the  time  of  his  death,  a  fully  or  cur- 
rently insured  individual. ' '   (Emphasis  added.) 

The  referee  then  adds,  at  p.  8  of  the  transcript 
and  p.  4  of  his  decision,  the  following  observation 
as  to  the  type  of  work  performed  by  the  deceased 
employee  for  the  California  Prune  and  Apricot 
Growers  Association: 

"From  the  evidence  in  this  record  it  appears  that 
the  Association  performs  its  functions  and  handles 
its  produce  substantially  identical  to  the  manner 
and  methods  utilized  by  Rosenberg  Brothers,  a  com- 
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mercial  packer.  Rosenberg  Brothers  was  the  em- 
ployer involved  in  the  case  of  Miller  vs.  Burger,  161 
Fed.  2d.  992,  in  which  case  it  was  held  that  as  pro- 
cessor of  dried  fruit  was  not  engaged  in  agricultural 
labor." 

The  position  taken  by  the  referee,  after  quoting 
the  definition  of  "Agricultural  labor"  found  in  42 
U.S.C.A.  409(1),  was  as  follows: 

"The  Social  Security  Administration  has  deter- 
mined that  the  principles  enunciated  in  the  Burger 
case,  (supra),  do  not  establish  a  basis  for  a  finding 
that  an  individual  rendering  processing  services 
for  a  cooperative  association  is  engaged  in  'employ- 
ment' within  the  contemplation  of  the  Social  Se- 
curity Act,  as  amended.  The  position  taken  by  the 
Administration  is  to  the  effect  that  services  on  and 
after  January  1,  1940,  in  the  handling,  packing, 
packaging,  processing,  grading,  storing,  or  deliver- 
ing to  storage  or  to  market  or  to  a  carrier  for  trans- 
portation to  market,  of  dried  fruit,  as  well  as  fresh 
fruit  and  fresh  vegetables,  where  such  handling  is 
for  the  account  of  the  producer  (i.e.,  where  the  pro- 
cessor, whether  a  cooperative  or  a  commercial 
handler,  operates  on  a  fee  basis  and  does  not  buy 
the  producer's  product  outright),  are  excepted  serv- 
ices under  section  209  (1)  (4)  of  the  Social  Security 
Act,  as  amended." 

"The  referee,  accordingly,  finds  that  the  services 
rendered  by  the  wage  earners  since  January,  1940, 
as  a  dried  fruit  processor,  excluding  services  ren- 
dered  as   a  maintenance   man,   for  the   California 


vs.  Mary  R.  Baiocchi  19 

Prune  and  Apricot  Growers  Association,  a  coopera- 
tive association,  are  excepted  as  "agricultural  labor" 
under  section  209  (1)  (4)  of  the  Social  Security  Act 
as  amended." 

The  decision  of  the  Administration,  refusing  to 
classify  Baiocchi 's  earnings,  after  January  1st,  1940, 
as  wages  within  the  purview  of  the  Act,  is  the  real 
basis  for  the  Plaintiff's  prayer  to  this  Court  to 
reject  the  decision  of  the  Administration  as  a  matter 
of  law.  As  is  seen  from  the  referee's  decision 
quoted  above,  all  other  facts  necessary  for  the  plain- 
tiff's recovery  for  herself,  as  a  widow,  or  on  behalf 
of  her  children,  were  found  in  favor  of  the  plaintiff 
by  the  Administration,  and  thus  no  discussion  of 
those  facts  is  necessary  herein.  With  the  exception 
of  the  single  error  of  deciding  that  Baiocchi 's  serv- 
ices constituted  ' '  agricultural  labor, ' '  the  decision  of 
the  Social  Security  Administration  is  in  conformity 
with  the  Social  Security  Act. 

Facts 

The  Social  Security  Administrator  has  filed  with 
his  answer  a  complete  transcript  of  the  proceedings 
upon  plaintiff's  application  for  insurance  benefits, 
and  transcript  referees  herein  and  above  are  to  that 
record. 

Almando  Baiocchi  was  employed  by  the  California 
Prune  and  Apricot  Growers  Association,  which  has 
filed  its  articles  of  incorporation  in  accordance  with 
California  law.  The  above  mentioned  corporation 
will  hereafter  be  referred  to  as  the  "Central  Sales 
Agency,"  as  it  is  called  in  all  of  its  contracts  with 
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the  local  corporations.  (See  Tr.  p.  89,  Exhibit  L.) 
The  Central  Sales  Agency  is  then  a  non-profit  cor- 
poration composed  of  some  28  local  non-profit  cor- 
porations, which  will  hereafter  be  referred  to  as 
'^ Locals,"  as  they  are  called  in  all  of  their  contracts 
with  growers  who  become  members  therein.  (See 
Tr.  p.  88,  Exhibit  K.) 

The  Central  Sales  Agency  employed  Almando 
Baiocchi  from  the  latter  part  of  1939  to  November 
4,  1944,  (Tr.  p.  6).  Over  that  period,  he  performed 
services  in  four  separate  functions  of  the  operations 
of  the  Central  Sales  Agency  i.e.,  (1)  Processing  and 
packing;  (2)  Receiving  and  grading;  (3)  Shipping, 
and  (4)  Maintenance  (Tr.  p.  6). 

The  fruit  handled  by  Baiocchi  was  received  by 
the  Central  Sales  Agency  in  the  sulphured,  dried 
state  from  the  Locals  to  whom  title  had  passed  under 
the  contracts  between  the  Local  and  the  members  of 
the  Corporation  (See  Tr.  p.  88,  Exhibit  K).  Upon 
receipt  by  the  Central  Sales  Agency,  title  passed 
from  the  Local  to  the  Central  Sales  Agency  (See 
Tr.  p.  89,  Exhibit  L,  and  p.  48-52).  Only  thereafter 
and  while  in  the  employment  of  Central  Sales 
Agency,  did  Almando  Baiocchi  process,  pack  or 
grade  any  of  the  dried  fruit. 

Baiocchi  did  not  own  a  ranch,  farm,  or  orchard, 
or  do  any  agricultural  labor,  but  was  a  packing 
house  worker  throughout.    (Tr.  p.  8.) 

The  Central  Sales  Agency  is  a  packing  and  pro- 
cessing corporation  dealing  only  with  dried  fruits. 
It  handles  approximately  one-third  of  the  prunes 
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manufactured  by  farmers  in  the  State  of  California. 
(Tr.  p.  43.)  Its  members  are  28  local,  non-profit 
corporations  and  it  has  some  sixteen  plants  for  the 
receiving,  grading,  packaging  and  shipping  of 
prunes  in  California.  It  is  almost  twice  as  large  as 
any  of  its  competitors  in  California.  (Tr.  p.  44.)  It 
has  a  coverage  from  as  far  north  as  Red  Bluff  to 
as  far  south  as  Tehachapi  Mountains.  It  has  em- 
ployed as  high  as  1,574  people  at  one  time  and  the 
labor  turn  over  is  as  high  as  102%.  (Tr.  p.  43-44 
and  p.  87.)  The  Central  Sales  Agency  employs 
graders,  processors,  packers,  electricians,  machinists, 
clerical  personnel,  salesmen,  public  relations  men, 
and  executives.  It  does  not  own  any  farm,  orchard, 
or  ranch  nor  does  it  raise,  produce,  or  harvest  any 
fruit.  (Tr.  p.  58  and  62.)  The  manufacturing  plant 
in  San  Jose  (pictured  in  Tr.  p.  91,  Exhibit  M)  is 
located  in  an  area  zoned  ''Heavy  Industrial"  and  is 
adjacent  to  and  served  by  transcontinental  railroad. 
The  physical  operations  of  the  Central  Sales  Agency 
corporation  are  identical  with  that  of  the  Rosen- 
berg Bros.  Corporations  (Tr.  p.  35  and  36)  and  in 
the  words  of  the  referee  in  his  decision : 

"From  the  evidence  in  this  record  it  appears  that 
this  Association  performs  its  functions  and  handles 
its  produce  substantially  identical  to  the  manner  and 
methods  utilized  by  Rosenberg  Brothers,  a  com- 
mercial packer.  Rosenberg  Brothers  was  the  em- 
ployer involved  in  the  case  of  Miller  vs.  Burger,  161 
Fed.  2d.  992,  in  which  case  it  was  held  that  a  pro- 
cessor of  dried  fruit  was  not  engaged  in  agricultural 
labor."    (Tr.  p.  8.) 
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Dried  fruit  is  produced  by  the  farmers  who  grow 
it.  The  farmer  picks  the  fruit,  sulphurs  it,  dries  it 
or  hires  others  to  perform  the  above  services  and 
then  delivers  it  in  the  dried  form  to  the  growers' 
market,  which  in  this  case  is  the  Central  Sales 
Agency .  (Tr.  p.  39  to  p.  41  and  p.  47.)  The  dried 
fruit  is  transported  to  the  Local  by  the  grower  and 
there  title  passes  to  the  Local  if  the  goods  are  in  a 
deliverable  state  and  are  accepted  by  them.  (Tr. 
p.  88,  Exhibit  K.)  The  fruit  may  be  and  is  co- 
mingled,  after  grading,  with  that  of  other  members. 
The  loss  or  destruction  of  the  goods  would  fall  upon 
the  corporation  that  held  title  at  the  time  of  loss. 
(Tr.  p.  88,  89,-  and  50.)  The  corporation,  Local  or 
Central  Sales  Agency,  in  whom  title  is  vested,  has 
an  insurable  interest  and  insures  the  product.  The 
corporation.  Local  or  Central,  can  pledge,  borrow 
money,  or  issue  warehouse  receipts  on  the  dried 
fruit  and  at  times  has.    (Tr.  p.  48  and  88,  89.) 

When  the  Local  turns  the  dried  fruit  over  to  the 
Central  Sales  Agency  in  a  merchantable  state,  after 
the  latter 's  acceptance,  title  passes  from  the  Local 
to  the  Central.  (Tr.  p.  89.)  Complete  payment  of 
the  purchase  price  is  postponed,  but  it  is  fixed  and 
the  Central  is  subject  to  the  Locals  to  account  ac- 
cording to  the  contract,  bi-laws  and  statutes.  The 
Central  must  render  bookkeeping  services  for  the 
Local.    (Tr.  p.  90.) 

The  fruit  is  graded,  processed,  and  packed  at  the 
packing  houses  of  the  Central  Sales  Agency.  (Tr. 
p.  36.)  It  is  packed  in  packages  or  bulk.  (Tr.  p. 
37.)   It  is  processed  and  packed  by  the  Central  Sales 
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Agency  (Tr.  p.  36)  upon  order.  The  dried  fruit 
sometimes  remains  in  storage  for  as  long  as  18 
months  before  it  is  packed.   (Tr.  p.  36.) 

The  fruit  is  sold  by  the  Central  Sales  Agency 
imder  its  own  brands  and  also  under  private  brands 
owned  by  its  customers.  (Tr.  p.  89  and  p.  37.)  The 
dried  fruit  leaves  the  packing-plant  in  the  same  con- 
dition as  it  is  when  sold  to  the  housewife.  (Tr.  p. 
37  and  39.)  About  40%  of  the  prunes  are  sold  in 
carton  or  package  form  and  the  remainder  sold  in 
bulk.  (Tr.  p.  37.)  About  40%  of  the  carton  pack  is 
sold  to  chain  stores  and  about  75%  of  the  bulk 
pack  is  sold  to  chain  stores  and  super-markets.  (Tr. 
p.  38.) 

Farmers,  in  general,  now  do  not  sell  dried  fruit 
directly  to  wholesalers  or  consumers,  although  this 
was  formerly  the  trade  practice  in  cracker-barrel 
days.  (Tr.  p.  47.)  All  fruit  is  now  processed  and 
packed  before  marketing.  (Tr.  p.  47.)  Farmers  do 
not  usually  perform  any  of  the  functions  of  grading, 
processing  and  packing.   (Tr.  p.  47.) 

The  California  Prune  and  Apricot  Growers  Asso- 
ciation has  desired  and  does  desire  that  its  employ- 
ees be  included  within  the  coverage  of  the  Social 
Security  Act.  (Tr.  p.  53  and  p.  61.)  The  Central 
Sales  Agency  believes  it  was  the  intent  of  Congress 
to  include  their  employees  and  during  all  of  the 
period  in  question  they  have  continued  to  make  the 
deduction  from  wages  and  have  paid  taxes  pursuant 
to  the  provisions  of  the  Social  Security  Act.  (Tr. 
p.  61  to  63.) 
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The  above  facts  are  established  without  conflict, 
and  so  clearly  and  distinctly  as  to  prohibit  question 
or  contradiction.  Neither  the  Central  Sales  Agency 
nor  the  Local  corporations  own  or  operate  a  farm, 
or  prepare  for  market  any  agricultural  commodity 
as  an  incident  to  the  operation  of  any  farm  or  agri- 
cultural function.  The  dried  fruit  purchased  by  the 
Central  Sales  Agency  from  the  local  corporations  is 
produced,  harvested,  sulphured,  and  dried  by  the 
grower  on  his  own  ranch  as  a  part  of  his  occupation. 
It  is  then  sold  by  the  grower  to  the  Local  and  resold 
to  the  Central  Sales  Agency.  Title  from  the  Central 
Sales  Agency  to  the  farmer  is  twice  removed.  The 
farmer's  connection  mth  the  product  has  ceased.  He 
has  parted  with  his  economic  interest  in  that  crop 
and  has  only  an  interest  in  the  sales  price. 

None  of  the  processes  used  by  the  Central  Sales 
Agency  are  carried  on  by  farmers.  They  are  a  part 
of  a  highly  skilled  and  complex  business  enterprise 
at  the  terminal  market  for  distribution  for  consump- 
tion. The  fruit  is  sent  directly  from  the  packing 
house  to  the  purchaser.  No  other  market  exists  be- 
tween the  packing  plant  and  sales  office  of  the  Cen- 
tral Sales  Agency  and  the  normal  channels  to  eon- 
sumption. 

Upon  this  clear  and  uncontradicted  evidence,  the 
Eeferee  on  June  8,  1948,  found  that  the  services 
rendered  by  Almando  Baiocchi  since  January  1, 
1940,  as  a  dried  fruit  processor  were  excepted,  as 
"agricultural  labor,"  under  section  209  (1)  (4)  of 
the  Social  Security  Act,  as  amended,  and  hence  the 
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said  deceased  employee  was  not  a  "fully  insured 
individual."  Therefore,  the  widow's  claim  on  behalf 
of  herself  and  minor  children  for  benefits  was  de- 
nied. On  June  29,  1948,  The  Appeals'  Council  de- 
nied a  request  for  review  of  the  above  decision. 

Plaintiff  contends  that  this  decision  is  error  and 
should  be  reversed  as  a  matter  of  law. 

The  Statute  Involved 

Section  202(e)  of  the  Social  Security  Act  provides: 
"(e)  (1)  Every  widow  (as  defined  in  section 
209(j))  of  an  individual  who  died  a  fully  or  cur- 
rently insured  individual  after  December  31,  1939,  if 
such  widow  (A)  has  not  remarried,  (B)  is  not  en- 
titled to  receive  a  widow's  insurance  benefit,  or  is 
entitled  to  receive  primary  benefits  each  of  which  is 
less  than  three-fourths  of  a  primary  insurance  bene- 
fit of  her  husband,  (C)  was  living  with  such  indi- 
vidual at  the  time  of  his  death,  (D)  has  filed  appli- 
cation for  widow's  current  insurance  benefits,  and 
(E)  at  the  time  of  filing  has  in  her  care  a  child  of 
such  deceased  individual  entitled  to  receive  a  child's 
insurance  benefit,  shall  be  entitled  to  receive  a 
widow's  current  insurance  benefit  for  each  month, 
beginning  with  the  month  in  which  she  becomes  so 
entitled  to  such  current  insurance  benefits  and  end- 
ing with  the  month  immediately  preceding  the  first 
month  in  which  any  of  the  following  occurs :  no  child 
of  such  deceased  individual  is  entitled  to  receive  a 
child's  insurance  benefit,  she  becomes  entitled  to  re- 
ceive a  primary  insurance  benefit  of  her  deceased 
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husband,  she  becomes  entitled  to  receive  a  widow's 
insuran<3e  benefit,  she  remarries,  she  dies. 

(2)  Such  widow's  current  insurance  benefit  for 
each  month  shall  be  equal  to  three-fourths  of  a 
primary  insurance  benefit  of  her  deceased  husband, 
except  that,  if  she  is  entitled  to  receive  a  primary 
insurance  benefit  for  any  month,  such  widow's  cur- 
rent insurance  benefit  for  such  month  shall  be  re- 
duced by  an  amount  equal  to  a  primary  insurance 
benefit  of  such  widow." 

42  U.S.C.A.  409(e) 

Section  202(c)  of  the  Social  Security  Act  provides 
in  part: 

"(c)  (1)  Every  child  (as  defined  in  section 
209  (k)  of  an  individual  entitled  to  primary  insur- 
ance benefits,  or  of  an  individual  who  died  a  fully 
or  currently  insured  individual  (as  defined  in  sec- 
tion 209(g)  and  (h)  after  December  31,  1939,  if  such 
child  (A)  has  filed  application  for  child's  insurance 
benefits,  (B)  at  the  time  such  application  was  filed 
was  unmarried  and  had  not  attained  the  age  of  18, 
and  (C)  was  dependant  upon  such  individual  at  the 
time  such  application  was  filed,  or,  if  such  indi- 
vidual has  died,  was  dependant  upon  such  individual 
at  the  time  of  such  individual's  death,  shall  be  en- 
titled to  receive  a  child's  insurance  benefit  for  each 
month,  beginning  with  the  month  in  which  such 
child  becomes  so  entitled  to  such  insurance  benefits, 
and  ending  with  the  month  immediately  preceding 
the  first  month  in  which  any  of  the  following  occurs : 
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such  child  dies,  marries,  is  adopted,  or  attains  the 
age  of  eighteen  ..." 

42  U.S.C.A.  409(c) 

The  term  "employment,"  as  related  to  the  issues 
in  this  case,  is  defined  in  Section  209(b)  as  fol- 
lows: 

"The  term  'employment'  means  any  service  ...  of 
whatever  nature,  performed  after  December  31, 
1939,  by  an  employee  for  the  person  employing  him 
.  .  .  except  ..." 

"(1)  Agricultural  labor  (as  defined  in  subsec- 
tion (1)  of  this  section)." 

"(10)  (A)  Service  performed  in  any  calendar 
quarter  in  the  employ  of  any  organization  except 
from  income  tax  under  section  101  of  the  Internal 
Revenue  Code,  if 

(i)  the  remuneration  for  such  service  does  not 
exceed  $45.00  or  v 

(B)  Service  performed  in  the  employ  of  an 
agricultural  or  horticultural  organization  exempt 
from  income  tax  under  section  101(1)  of  the  Inter- 
nal Revenue  Code." 

42  U.S.C.A.  409(b) 

Agricultural  labor  is  defined,  in  subsection  (1)  of 
section  209  as  follows: 

"The  term  'agricultural  labor'  includes  all  serv- 
ices performed  .  .  . 

"(1)  On  a  farm,  in  the  employ  of  any  person, 
in  connection  with  cultivating  the  soil,  or  in  con- 
nection with  raising  or  harvesting  any  agricultural 
or  horticultural  commodity  including  the   raising. 
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shearing,  feeding,  caring  for,  training  and  manage- 
ment of  livestock,  bees,  poultry  and  fur  bearing 
animals  and  wildlife. 

(2)  In  the  employ  of  the  owner  or  tenant  or 
other  operator  of  a  farm,  in  connection  with  the 
operation,  management,  conservation,  improvement, 
or  maintenance  of  such  farm  and  its  tools  and  equip- 
ment, or  in  salvaging  lumber  or  clearing  land  of 
brush  and  other  debris  left  by  a  hurricane,  if  the 
major  part  of  such  service  is  performed  on  a  farm. 

(3)  In  connection  with  the  production  or  har- 
vesting of  maple  syrup  or  maple  sugar  or  any  com- 
modity defined  as  an  agricultural  commodity  in 
section  15(g)  of  the  Agricultural  Marketing  Act,  as 
amended,  or  in  coiuiection  with  the  raising  or  har- 
vesting of  mushrooms,  or  in  connection  with  the 
hatching  of  poultry,  or  in  connection  with  the  gin- 
ning of  cotton,  or  in  connection  with  the  operation 
or  maintenance  of  ditches,  canals,  reservoirs,  or 
waterways  used  exclusively  for  supplying  and  stor- 
ing water  for  farming  purposes. 

(4)  In  handling,  planting,  drying,  j^acking, 
packaging,  processing,  freezing,  grading,  storing  or 
delivering  to  storage  or  to  market  or  to  a  carrier 
for  transportation  to  market,  any  agricultural  or 
horticultural  commodity ;  but  only  if  such  service  is 
performed  as  an  incident  to  ordinary  farming  opera- 
tions or,  in  the  case  of  fruits  and  vegetables,  as  an 
incident  to  the  preparation  of  su<3h  fruits  or  vege- 
tables for  market.  The  provisions  of  this  paragraph 
shall  not  be  deemed  to  be  applicable  with  respect  to 
service  performed  in  connection  with   commercial 
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canning  or  commercial  freezing  or  in  connection 
with  any  agri<3ultural  or  Iiorticnltnral-commodity 
after  its  delivery  to  a  terminal  market  for  distribu- 
tion for  consumption." 

"As  used  in  the  subsection,  the  term  'farm'  in- 
cludes stock,  dairy,  poultry,  fruit,  fur  bearing  ani- 
mal, and  truck  farms,  plantations,  ranches,  nur- 
series, ranges,  greenhouses  or  other  similar  struc- 
tures used  primarily  for  the  raising  of  agricultural 
or  horticultural  commodities,  and  orchards."  (Em- 
phasis added.) 

The  Question  to  be  Decided 
I.  Did  the  services  performed  by  Baiocchi  in  the 
years,  1940  through  November,  1944,  for  a  non-profit 
corporation  in  its  packing  house  in  San  Jose  con- 
sisting of  processing  and  packing,  and  receiving 
and  grading  dried  fruit  for  the  purpose  of  prepar- 
ing such  dried  fruit  for  sale  by  the  packer  to  chain 
stores,  cooperatives  and  super  markets  constitute 
agricultural  labor  within  the  definition  of  the  Social 
Security  Act,  when: 

(1)  Baiocchi  did  not  own,  operate,  or  work  on  a 
farm  in  connection  with  cultivating  the  soil  or  in 
connection  with  raising  or  harvesting  any  agricul- 
tural or  horticultural  commodity. 

(2)  Baiocchi  was  not  the  employee  of  any  owner 
or  tenant  or  other  operator  of  a  farm,  in  connection 
with  the  operator,  management,  conservation  im- 
provement or  maintenance  of  such  farm  and  its 
tools  and  equipment. 

(3)  Baiocchi  did  not  perform  any  service  as  an 
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incident  to  ordinary  farming  operations  nor  as  an 
incident  to  the  preparation  of  fruits  or  vegetables 
for  market. 

(4)  Baiocchi  did  perform  services  after  delivery 
to  a  terminal  market  for  distribution  for  consump- 
tion and  after  the  dried  fruit  had  reached  the  farm- 
ers' or  "growers'  "  market. 

II.  Would  a  statute  which  includes  employees  of 
profit  corporations  in  the  packing  of  dried  fruits 
as  covered  employment  and  which  excludes  employ- 
ees of  non-profit  corporations  in  the  packing  of 
dried  fruits  as  "agricultural  labor"  not  be  uncon- 
stitutional as  violative  of  "due  process  of  law"  as 
guaranteed  by  the  5th  Amendment  of  the  United 
States  Constitution,  when: 

(1)  Both  corporations  render  identical  services 
and  operate  in  the  same  manner. 

(2)  Both  corporations  have  large  clerical  and 
accounting  staffs. 

(3)  The  employees  of  each  corporation  do  iden- 
tical work. 

Argument 

I. 

The  Act  Must  Be  Construed  Liberally  and  All 
Exceptions  to  Its  Operation  Must  Be  Construed 
Strictly 

That  the  act  should  be  construed  liberally  and  all 
exceptions  to  its  operation  must  be  construed  strictly 
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is  settled  law  and  requires  no  exhaustive  citation 
of  authority. 

When  the  act  was  declared  constitutional  by  the 
Supreme  Court  of  the  United  States,  it  was  on  the 
basis  that  Congress  was  empowered  to  promote  the 
general  welfare ;  that  imemployment  was  a  national 
evil  and  that ;  in  the  interest  of  the  general  welfare, 
Congress  could  appropriate  funds  to  remedy  the 
evil. 

Helvering  v.*  Davis,  301  U.S.  619,  57  S.  Ct. 
904. 

Steward  Machine  Company  v.  Davis,  301  U.S. 
548,  57  S.  Ct.  904. 

The  broad  purpose  of  the  legislation  to  remedy 
the  evils  of  national  unemployment  shows  the  way 
at  once  to  a  liberal  and  broad  interpretation  of  its 
coverage,  purposes  and  intents. 

The  Act  contained  initially  certain  exceptions 
founded  upon  definite  reasons  of  administrative  con- 
venience, or  of  sovereign  supremacy,  or  of  public 
interest.  The  fact  that  the  classification  was  not 
arbitrary  resulted  in  the  sustaining  of  the  excep- 
tions against  constitutional  challenge.  One  can  not 
help  but  be  impressed  with  the  broad  interpretation 
of  the  Act  given  in  the  above  cited  leading  cases  by 
the  learned  Justice  Cardoza. 

This  broad  interpretation  exists  today  and  many 
excellent  opinions  of  other  Judges  and  Justices  ex- 
press it. 

For  example,  in  Grace  v.  Magruder,  148  Fed.  (2d) 
679  at  680; 
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The  .  .  .  persons  involved  in  this  case  .  .  .  are 
obviously  subject  economically  to  the  evils  the  laws 
were  designed  to  combat,^  and  the  remedies  those 
laws  afford  are  appropriate  for  preventing  or  cur- 
ing the  evils.  "^ 

The  Judge  then  quotes  from  Judge  Parker  of 
the  Fourth  Circuit  Court  of  Appeals,  at  p.  681; 

"The  Social  Security  Act  .  .  .  was  enacted  pur- 
suant to  a  public  policy  unknown  to  the  common 
law;  and  its  applicability  is  to  he  judged  .  .  .  from 
the  purposes  Congress  had  in  mind  ..." 

Again  speaking  through  Judge  Major  of  the 
Seventh  Circuit  Court  of  Appeals,  in  Carroll  v. 
Social  Security  Board,  128  Fed.  2d.  876  at  881,  the 
same  thought  finds  expression  when  the  court  says: 

"The  purpose  which  Congress  had  in  mind,  and 
the  object  sought  to  be  accomplished  b}"  the  enact- 
ment before  us  is  aptly  stated  in  Helvering  v.  Davis. 
.  .  .  That  it  should  be  liberally  construed  in  favor 
of  those  seeking  its  benefits  cannot  be  doubted." 

Because  of  the  above  well  established  rule  of  con- 
struction, the  rule  w^hich  is  its  complement  is  as 
clearly  settled ;  namely,  the  exception  to  the  general 
scope  of  the  Act  is  subject  to  strict  construction 
and  should  not  be  extended  to  unduly  restrict  the 
coverage  and  effectiveness  of  the  legislation. 

In  Fleming  v.  Hawk-eye  Pearl  Button  Co.,  113 
Fed.  2d  52,  Judge  Gardiner  of  the  Eighth  Circuit 
after  stating  the  above  rule  of  construction  quoted 
from  the  opinion  in  U.  S.  v.  Dickson,  15  Pet.  141 
at  165 : 

"In  the  last  cited  case  it  is  said:    'In  short  a 
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proviso  carves  special  exceptions  only  ont  of  the 
enacting  clause;  and  those  who  set  up  any  such 
exception,  must  establish  it  as  being  within  the 
words  as  well  as  within  the  reason  thereof.'  " 

Judge  McCormick  in  Latimer  v.  United  States, 
52  Fed.  Supp.  228  at  234,  phrased  the  rule  of  con- 
struction for<3eably  as  follows: 

"Therefore,  a  realistic  approach  to  the  social  and 
economic  security  of  employees  in  present-day  large 
scale  enterprises  of  all  kinds  requires  that  all  doubt 
in  construing  remedial  statutes  providing  unemploy- 
ment insurance  and  old  age  protection  and  contain- 
ing tax  expositions  should  favor  coverage  rather 
than  exemption." 

The  above  remarks  are  repeated  with  approval 
in  the  recent  and  leading  case  of  Miller  v.  Burger, 
No.  11480,  CCA.  9th,  June  5,  1947,  161  Fed.  (2nd) 
992. 

Judge  Shaw  in  Cal.  E.  Com.  v.  Black  Fox  Inst., 
43  Cal.  App.  2nd  Supp.  868  at  872,  comments: 

"It  sets  up  a  scheme  for  ameliorating  the  hard- 
ships of  unemployment.  ...  In  view  of  the  purpose 
of  these  provisions,  they  should  not  be  whittled  down 
by  narrow  construction,  nor  should  exceptions  not 
clearly  justified  by  their  language  be  engrafted  upon 
them,  by  judicial  interpretation." 

The  last  word  in  this  respect  is  to  be  found  in  the 
learned  opinion  of  District  Judge  Mathes  in  Burger 
V.  Social  Security  Board,  66  F.  Supp.  619  at  626, 
wherein  it  is  said : 

"It  is  settled  that  the  Social  Security  Act  should 
be  liberally  construed  in  favor  of  those  seeking  its 
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benefits.   All  doubts  of  interpretation  are  to  be  re- 
solved in  favor  of  coverage." 

It  is  therefore  suggested  that  the  rules  of  con- 
struction are  established  that  the  Social  Security 
Act  should  in  common  with  other  remedial  legisla- 
tion be  liberally  construed  and  that  exceptions  to  its 
operation  must  be  strictly  construed. 

II. 

The  Court,  In  Construing  the  Act,  Is  Not  Bound 
By  the  Decision  of  the  Social  Security  Admin- 
istration 

There  is  no  conflict  of  fact  in  the  case  at  bar.  The 
facts  are  clear  and  obvious  and  are  as  reported  by 
the  referee.  There  is  no  controversy  of  mixed  law 
and  fact.  The  whole  case  rests  upon  a  question  of 
law;  namely,  whether  the  deceased  employee,  Al- 
mando  Baiocchi,  performed  "agricultural  labor" 
within  the  meaning  of  the  Act  as  quoted  heretofore. 
This,  it  is  submitted,  is  a  pure  question  of  law  which 
must  be  determined  by  this  honorable  Court. 

In  Carroll  v.  Social  Security  Board,  (Supra)  the 
Seventh  Circuit  when  faced  with  a  similar  problem 
commented : 

"Moreover  in  our  view,  the  rule  (that  the  court  is 
bound  by  the  findings  of  the  Board)  has  no  applica- 
tion, because  the  question  presents  an  issue  of  law 
rather  than  fact.  It  involves  a  construction  of  the 
act." 

In  such  a  manner,  Circuit  Judge  Bone  of  the 
Ninth  Circuit,  also,  in  an  identical  case  to  the  case 
at  bar  commented  in  the  case  of  Burger  v.  Miller, 
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No.  11480,  June  5,  1947,  161  eel.  (2n(i)  992  at  p.  995: 

"While  the  findings  of  fact  of  the  Social  Security 
Board  are  supported  b}^  the  evidence,  we  think  its 
decision  was  incorrect  when  measured  off  against 
the  language  of  the  Act  and  the  intent  of  Congress 
in  adopting  the  1939  amendment  thereto.  The  Dis- 
trict Court  was  justified  in  reversing  the  decision 
of  the  Board  ..." 

In  the  sister  case  of  Miller  v.  Bettencourt,  No. 
11501,  CCA.  9th,  June  5th,  1947,  161  Fed.  2nd  995, 
the  same  Judge  commented  at  p.  996 : 

"This  being  true,  as  a  matter  of  law,  the  labor 
of  appellee  in  the  Rosenburg  plant  was  not  'agri- 
cultural labor'.  .  ." 

The  leading  case  in  this  regard  is  Social  Security 
Board  v.  Nierotko,  February  25,  1946,  327  U.S.  358, 
66  S.  Ct.  637,  643,  wherein  it  is  said: 

"An  agency  may  not  finally  decide  the  limits  of 
its  statutory  power.  That  is  a  judicial  function.  .  .  . 
The  Board's  interpretation  of  this  statute  to  exclude 
back  pay  goes  beyond  the  boundaries  of  administra- 
tive routine  and  the  statutory  limits.  This  is  a  rul- 
ing which  excludes  from  the  ambit  of  the  Social 
Security  Act  payments  which  we  think  were  included 
by  Congress.  It  is  beyond  the  permissable  limits  of 
administrative  interpretation." 

Thus  the  Court  here  may  construe  and  apply  the 
statute  in  accordance  with  its  language  and  in  view 
of  the  broad  purpose  of  the  statute,  unrestricted  by 
any  interpretation  of  the  Social  Security  Adminis- 
tration. 
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benefits.   All  doubts  of  interpretation  are  to  be  re- 
solved in  favor  of  coverage." 

It  is  therefore  suggested  that  the  rules  of  con- 
struction are  established  that  the  Social  Security 
Act  should  in  common  with  other  remedial  legisla- 
tion be  liberally  construed  and  that  exceptions  to  its 
operation  must  be  strictly  construed. 

II. 

The  Court,  In  Construing  the  Act,  Is  Not  Bound 
By  the  Decision  of  the  Social  Security  Admin- 
istration 

There  is  no  conflict  of  fact  in  the  case  at  bar.  The 
facts  are  clear  and  obvious  and  are  as  reported  by 
the  referee.  There  is  no  controversy  of  mixed  law 
and  fact.  The  whole  case  rests  upon  a  question  of 
law;  namely,  whether  the  deceased  employee,  Al- 
mando  Baiocchi,  performed  "agricultural  labor" 
within  the  meaning  of  the  Act  as  quoted  heretofore. 
This,  it  is  submitted,  is  a  pure  question  of  law  which 
must  be  determined  by  this  honorable  Court. 

In  Carroll  v.  Social  Security  Board,  (Supra)  the 
Seventh  Circuit  when  faced  with  a  similar  problem 
commented : 

"Moreover  in  our  view,  the  rule  (that  the  court  is 
bound  by  the  findings  of  the  Board)  has  no  applica- 
tion, because  the  question  presents  an  issue  of  law 
rather  than  fact.  It  involves  a  construction  of  the 
act." 

In  such  a  manner,  Circuit  Judge  Bone  of  the 
Ninth  Circuit,  also,  in  an  identical  case  to  the  case 
at  bar  commented  in  the  case  of  Burger  v.  Miller, 
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No.  11480,  June  5,  1947,  161  eel.  (2nd)  992  at  p.  995: 

"While  the  findings  of  fact  of  the  Social  Security 
Board  are  supported  by  the  evidence,  we  think  its 
decision  was  incorrect  when  measured  off  against 
the  language  of  the  Act  and  the  intent  of  Congress 
in  adopting  the  1939  amendment  thereto.  The  Dis- 
trict Court  was  justified  in  reversing  the  decision 
of  the  Board  ..." 

In  the  sister  case  of  Miller  v.  Bettencourt,  No. 
11501,  CCA.  9th,  June  5th,  1947,  161  Fed.  2nd  995, 
the  same  Judge  commented  at  p.  996 : 

''This  being  true,  as  a  matter  of  law,  the  labor 
of  appellee  in  the  Rosenburg  plant  was  not  'agri- 
cultural labor'.  .  ." 

The  leading  case  in  this  regard  is  Social  Security 
Board  v.  Nierotko,  February  25,  1946,  327  U.S.  358, 
66  S.  Ct.  637,  643,  wherein  it  is  said: 

"An  agency  may  not  finally  decide  the  limits  of 
its  statutory  power.  That  is  a  judicial  function.  .  .  . 
The  Board's  interpretation  of  this  statute  to  exc-lude 
back  pay  goes  beyond  the  boimdaries  of  administra- 
tive routine  and  the  statutory  limits.  This  is  a  rul- 
ing which  excludes  from  the  ambit  of  the  Social 
Security  Act  payments  which  we  think  were  included 
by  Congress.  It  is  beyond  the  permissable  limits  of 
administrative  interpretation." 

Thus  the  Court  here  may  construe  and  apply  the 
statute  in  accordance  with  its  language  and  in  view 
of  the  broad  purpose  of  the  statute,  unrestricted  by 
any  interpretation  of  the  Social  Security  Adminis- 
tration. 
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III. 

The  Services  Rendered  by  Baiocchi  Were  Not 
Agricultural  Labor 

It  is  difficult  to  see  how  the  Social  Security  Ad- 
ministration can  avoid  ruling  that  the  employment 
of  Almando  Baiocchi  and  the  other  employees  of  the 
Central  Sales  Agency  is  in  covered  employment. 

In  fact,  the  administration,  at  first,  ruled  that 
it  was  "abundantly  clear"  from  the  Burger  and 
Bettencourt  decisions  (supra)  of  the  Circuit  Courts 
of  the  Ninth  Circuit,  that  work  of  the  type  done  by 
Baiocchi  for  the  same  cooperative  employer  was 
in  covered  employment.  (Tr.  p.  103,  Exhibit  R, 
and  Tr.  p.  106,  Exhibit  S.)  The  administration 
then,  without  any  reason  being  given,  reversed  its 
decision. 

The  Referee  in  his  decision  of  June  8,  1948, 
commented  as  follows: 

"The  Social  Security  Administration  has  deter- 
mined that  the  principles  enunciated  in  the  Burger 
case,  (supra),  do  not  establish  a  basis  for  a  find- 
ing that  an  individual  rendering  processing  serv- 
ices for  a  cooperative  association  is  engaged  in 
'employment'  within  the  contemplation  of  the 
Social  Security  Act,  as  amended.  The  position 
taken  by  the  Administration  is  to  the  effect  that 
services  on  or  after  January  1,  1940,  in  the  han- 
dling, packing,  packaging,  processing,  grading,  stor- 
ing, or  delivering  to  storage  or  to  market  or  to  a 
carrier  for  transportation  to  market,  of  dried  fruit, 
as  well  as  fresh  fruit  and  fresh  vegetables,  where 
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such  handling  is  for  the  account  of  the  producer 
(i.e.,  where  the  processor,  whether  a  cooperative  or 
a  commercial  handler,  operates  on  a  fee  basis  and 
does  not  buy  the  producers  product  outright),  are 
excepted  services  under  section  209  (1)  (4)  of  the 
Social  Security  Act,  as  amended  *  *  *  " 
These  words  should  be  compared  with  the  referee's 
finding  of  fact  (Tr.  p.  8),  wherein  the  referee 
states : 

"From  the  evidence  in  this  record  it  appears  that 
the  association  performs  its  functions  and  handles 
its  produce  substantially  identical  to  the  manner 
and  methods  utilized  by  Rosenberg  Brothers,  a 
commercial  packer.  Rosenburg  Brothers  was  the 
employer  involved  in  the  case  of  Miller  vs.  Burger, 
161  Fed.  2d.  992,  in  which  case  it  was  held  that  a 
processor  of  dried  fruit  was  not  engaged  in  agri- 
cultural  labor." 

When  the  two  quotations  are  contrasted,  the  po- 
sition of  the  Social  Security  Administration  is 
either  one  of  two  alternatives.  Either  the  Admin- 
istrator is  ignoring  the  Burger  and  Bettencourt 
cases  and  thus  forcing  the  employees  of  two  large 
dried  fruit  cooperatives,  (the  California  Prune  and 
Apricot  Growers  Association  and  Sunmaid  Raisin 
Growers  Association)  to  take  recourse  to  the  fed- 
eral courts  individually  at  enormous  expense  to  each 
plaintiff,  counsel,  court  and  government  to  protect 
their  social  security  benefits,  or,  as  a  second  alter- 
native, the  Social  Security  Administration  has  mis- 
applied the  law  even  as  they  state  it. 

Considering  the  first  alternative  initially.  It  takes 
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no  exhaustive  brief  to  point  out  when  the  facts  of 
this  case  are  identical  to  the  Burger  case,  (supra), 
and.  when  the  law  is  constant  (the  statute  and  its 
interpretation  remaining  the  same),  the  results 
must  be  the  same.  The  dried  fruit  in  the  Burger 
case  had  reached  both  the  "growers'  market"  and 
the  "terminal  market."  The  referee  found  the 
facts  to  be  identical  in  the  case  at  bar.  The  dried 
fruit  here  also  has  reached  the  "growers'  market'^ 
or  the  "terminal  market."  EmplojTnent  rendered 
after  the  fruit  had  reached  the  "growers'  "  market 
is  covered  employment  and,  even  though  it  hasn't 
reached  the  "growers'  market,"  if  the  fruit  has 
reached  the  "terminal  market,"  services  rendered 
thereafter  are  in  covered  employment. 

As  is  intimated  in  the  referee's  decision,  the  ad- 
ministration regards  processing  services  for  a  co- 
operative as  not  covered  employment.  The  word 
"cooperatives"  is  not  once  used  in  Title  II  of  the 
Social  Security  Act  (except  by  indirect  reference 
to  the  I.R.C.).  It  is  not  even  mentioned  in  42 
TJ.S.C.A.  409  (1),  the  section  which  defines  "agri- 
cultural labor."  Is  the  Administration  attempting 
to  legislate  a  new  exception  to  coverage  under  the 
Social  Security  Act?  Neither  CongTess  nor  the 
Courts  have  ever  attempted  to  distinguish  between 
work  rendered  for  corporations  (profit  or  non- 
profit) in  defining  agricultural  labor.  The  test  of 
"agricultural  labor"  has  always  been  to  the  legis- 
lature, judiciary,  and  citizenry  a  question  of  the 
type  of  work  done.     (See  Tr.  p.  100).     Moreover, 
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the  statute  in  question  plainly  determines  the  serv- 
ices rendered  to  be  covered  employment  and  not 
agricultural  labor.  (A  more  detailed  discussion  of 
the  statute  will  follow  later.) 

A  second  explanation  of  the  position  taken  by 
the  Social  Security  Administration  may  be  that 
they  have  misapplied  even  their  own  concept  of  the 
law.  This  is  more  logical  for  it  is  fantastic  that 
the  Administration  would  contemplate  administra- 
tive legislation  as  gross  as  the  insertion  of  a  "co- 
operative" distinction  into  42  U.S.C.A.  409  (1). 
The  fact  that  this  misunderstanding  might  be  the 
case  is  shown  by  the  referee's  explanation  (Tr.  p. 
8)  that  where  the  handling  is  for  the  account  of  the 
producer  (i.e.  where  the  processor  operates  on  a 
fee  basis  and  does  not  buy  the  producer's  product 
outright),  the  adminisration  regards  the  employ- 
ment to  be  "agricultural  labor." 

Erroneous  as  this  may  be,  it  is  according  to  the 
referee's  own  words  not  the  case  at  bar. 

In  the  case  at  bar,  title  passed  from  the  grower 
after  he  has  manufactured  the  dried  fruit  and  de- 
livered it  to  the  Local,  a  non-profit  corporation. 
Title  then  passed  from  the  Local  to  the  Central 
Sales  Agency,  another  non-profit  corporation,  be- 
fore the  deceased  employee  ever  packed  or  proc- 
essed the  fruit  for  national  and  international  dis- 
tribution. No  fee  is  charged  by  the  Central  Sales 
Agency  and  the  producer's  product  is  bought  out- 
right. The  fruit  is  co-mingled  and  if  a  loss  with- 
out fault  occurs,  the  loss  falls  upon  the  corpora- 
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tion  and  not  the  individual  Local  supplying  it  or 
the  individual  grower  supplying  it  to  which  ever 
one  of  the  28  local  corporations  that  forwarded 
it.  No  agency  relationship  exists  in  such  a  situa- 
tion. 

Applying  those  admittedly  true  facts  to  the  state- 
ment of  law  by  the  referee,  it  is  at  once  apparent 
that  the  facts  of  the  case  at  bar  as  found  by  the 
referee  differ  from  the  statement  of  the  law  made 
by  the  referee  and  that  the  services  rendered  were 
not  agricultural  labor. 

Thus,  in  either  case,  the  decision  must  be  re- 
versed as  a  matter  of  law,  either  because  the  facts 
are  identical  with  the  Burger  case  (except  that 
the  corporation  in  the  case  at  bar  is  a  non-profit 
corporation)  and  no  grounds  for  a  statutory  dis- 
tinction between  profit  and  non-profit  corporations 
exist  or  because  applying  the  Administration's  con- 
cept of  the  law  the  facts  of  the  case  as  found  by 
the  referee  require  a  recovery  as  a  matter  of  law 
since  the  Central  Sales  Agency  was  not  charging 
a  fee  and  because  the  producer's  product  was 
bought  outright. 

Although  either  of  the  above  alternatives  requires 
a  recovery  for  the  complainant  herein,  counsel  for 
plaintiff  can  not  help  but  urge  this  court  to  place 
its  decision  upon  the  broadest  grounds  possible; 
namely,  that  after  the  grower  manufactures  the 
dried  fruit  and  delivers  it  to  his  "market,"  whether 
his  market  be  a  cooperative,  non-profit  corporation 
or  when  he  delivers  it  to  a  "terminal  market,'* 
whether  the  terminal  market  be  a  profit  partner- 
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ship,  non-profit  corporation,  profit  corporation,  co- 
operative, or  whatever  form  of  business  associa- 
tion is  used,  that  the  processing,  packaging  and 
shipping  workers,  employees  of  that  business  asso- 
ciation, are  employees  entitled  to  Social  Security 
benefits  if  they  otherwise  qualify  under  the  Act. 

This  request  is  made  for  a  series  of  reasons. 
First,  it  is  a  correct  statement  of  the  law.  Sec- 
ond, Social  Security  benefits  are  a  vital  matter  to 
American  citizens  and  they  are  bewildered  when 
they  discover  for  a  technical  reason  that  they  can- 
not comprehend  why  they,  after  contributing  to 
the  fund  for  twelve  years,  not  only  cannot  draw 
the  benefits  but  also  must  withstand  the  expense  of 
suing  in  this  Court  to  receive  what  is  rightfully 
theirs  as  a  matter  of  law.  Third  and  lastly,  counsel 
for  plaintiff  herein  has  devoted  four  years  of  his 
life  testifying  before  congressional  committees,  ap- 
pearing as  counsel  and  amicus  curiae  in  the  Burger 
and  Bettencourt  cases  (supra)  and  representing 
plaintiff  and  others  herein,  on  this  one  small  point 
of  law  so  vitally  affecting  thousands  of  workers, 
widows  and  children  throughout  this  district.  Even 
now  new  proceedings  are  being  instituted  on  behalf 
of  the  employees  of  the  Sun  Maid  Raisin  Growers 
Association  and  that  case,  since  differing  slightly 
on  the  facts,  unless  the  case  at  bar  is  decided  upon 
the  broad  and  true  basis  will  require  counsel  again 
to  appear  in  the  District  Court  on  the  precise  facts 
of  that  case. 

The  time  of  counsel,  the  United  States  Attorney, 
and  of  this  court  should  not  be  wasted.     A  broad 
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decision  reiterating  the  Burger  rule,  as  is  out- 
lined above,  will  clarify  the  entire  matter  for  all 
of  the  dried  fiiiit  employees  of  these  two  corpora- 
tions without  further  expensive  and  time-consum- 
ing litigation  upon  this  one  minute  segment  of  the 
law. 

It  is  the  plaintiff's  contention  that  the  Burger 
and  Bettencourt  cases  establish  that  the  employees 
of  a  terminal  market  or  of  a  growers'  market  are 
not  in  agricultural  labor,  but  one  performing  serv- 
ices within  covered  ''employment"  under  the  So- 
cial Security  Act,  as  amended,  regardless  of  the 
business  structure  of  the  organization  that  is  the 
''market"  or  "terminal  market."  This  used  to  be 
the  Administration's  attitude.  (See  Tr.  p.  100). 

This  is  the  square  holding  in  the  Burger  case,  in 
66  Fed.  Supp.  619  at  p.  624,  wherein  Judge  Mathes 
held: 

"Services  performed  in  treating  and  handling 
an  agricultural  commodity  after  delivery  to  a  ter- 
minal market  for  distribution  for  consumption  un- 
questionably do  not  constitute  an  integral  part  of 
farming  activities.  And  it  is  clear  from  the  last 
sentence  of  paragraph  (4)  of  the  legislative  defini- 
tion that  Congress  did  not  intend  to  exempt  such 
services  as  agricultural  labor,  even  when  performed 
for  the  account  of  the  producer  or  grower." 

"This  legislative  intent  is  unambiguously  ex- 
pressed. 

"Delivery  to  a  terminal  market  for  distribution 
for  consumption"  is  fixed  by  statute  as  a  definitive 
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boundary.  Thus  Congress  has  drawn  a  line  of 
demarcation  across  the  various  pathways  followed 
by  agricultural  and  horticultural  commodities  in 
passing  from  producer  to  consumer,  and  has  de- 
clared that  once  the  commodity  reaches  the  market, 
from  which  in  ordinary  course  of  trade  it  next  goes 
into  the  channels  of  distribution,  any  service  after- 
wards performed  for  any  person  in  treating  or  han- 
dling such  commodity  does  not  constitute  'agricul- 
tural labor'  within  the  meaning  of  the  act." 

The  Burger  case  was  affirmed  on  appeal  by  the 
Ninth  Circuit  on  June  5,  1947,  in  161  F  2d.  992  and 
is  the  law  of  this  circuit.  The  referee's  decision 
(Tr.  p.  8)  is  squarely  contra  and  must  be  reversed 
as  a  matter  of  law. 

The  Burger  case  also  establishes  the  rule  with- 
out question  that  by  the  term  "market,"  Congress 
means  the  grower's  market.  Up  until  the  ''grow- 
er's market"  is  reached,  services  performed  by 
anyone  or  any  type  of  business  association  for  the 
account  of  the  grower  or  producer  was  exempt  as 
being  "agricultural  labor."  But  as  is  stated  in  the 
Burger  case,  66  F.  Supp.  619  at  p.  626: 

"Beyond  that  point — beyond  the  normal  market 
of  the  producer  or  grower — the  commodity  must 
bear  the  burden  of  the  taxes  regardless  of  who 
owns  it." 

There  could  be  no  clearer  exposition  of  the  law. 
The  decision  of  the  referee  (Tr.  p.  8)  is  completely 
opposed  to  the  statute  and  must  be  reversed  as  a 
matter  of  law. 
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The  companion  case  of  Bettencourt  v.  Social  Se- 
curity Board,  QQ  Fed.  Supp.  629,  was  similarly 
treated  except  that  Judge  Goodman  did  not  feel 
it  essential  to  determine  that  the  word  "market" 
as  used  in  42  U.S.C.A.  409  (1)  meant  ''grower's 
market. " 

Both  the  Burger  and  Bettencourt  cases  were  ap- 
pealed by  the  Social  Security  Administration  and 
were  affirmed  in  161  F.  2d.  992  and  161  F.  2nd  995, 
respectively.  In  the  Burger  case.  Judge  Bone 
speaking  for  the  court  held  that  the  Rosenburg 
Bros,  plant  was  a  "terminal  market"  and  a  "mar- 
ket" (held  to  properly  mean  a  "grower's  market") 
and  the  decision  of  Judge  Mathes  was  affirmed.  The 
Bettencourt  case  was,  likewise,  affirmed. 

One  of  the  findings  of  fact  by  the  referee  in  the 
case  at  bar  was  that  the  Central  Sales  Agency  op- 
erated in  an  identical  manner  to  the  Rosenburg 
Bros,  plant.  The  conclusion  is  thus  inescapable 
that  the  administration's  decision  is  wrong  as  a 
matter  of  law  and  must  be  reversed. 

The  fact  that  Baiocchi  worked  for  a  non-profit 
corporation  and  Burger  worked  for  a  profit  cor- 
poration is  unimportant  as  is  seen  in  many  cases, 
one  of  the  clearest  of  which  is  the  recent  decision 
of  California  Employment  Commission  vs.  Butte 
County  etc.  Assn.,  25  Cal.  2nd.  624,  154  P.  2d. 
892.  Speaking  of  a  corporation  organized  under 
the  same  law  as  the  Central  Sales  Agency  and 
Locals  involved  therein,  the  Court  therein  at  p.  636 
and  637  said: 
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''The  nature  of  the  defendant's  corporate  struc- 
ture is  immaterial  for  'cooperative  corporations  are 
just  as  distinct  an  entity  as  are  other  private  cor- 
porations.' (Fletchers  Cyclopedia  of  Corporations 
(perm,  ed.)  Vol.  I  #25,  p.  90.)  The  doctrine  of 
separate  entity  will  be  disregarded  only  to  prevent 
fraud  or  grave  injustice  *  *  *  Obviously  no  such 
reason  exists  here  for  ignoring  the  plain  language  of 
the  effective  administrative  definition — but,  on  the 
contrary,  to  treat  the  defendant  corporation  never- 
theless as  the  alter  ego  of  the  individual  former 
members  would,  in  fact,  promote  injustice  by  imnec- 
cessarily  restricting  the  operative  scope  of  the  un- 
employment insurance  law  of  this  state,  a  limita- 
tion wholly  out  of  line  with  the  beneficient  purpose 
of  such  legislation  that,  consistent  with  its  terms, 
the  coverage  provisions  have  a  broad  application." 

(Emphasis  by  Court.) 

See  also  in  this  respect  Cowiche  Growers,  Inc. 
vs.  Bates  (1941),  10  Wn.  2d.  585,  117  P.  2d.  624; 
Employment  Security  Commission  vs.  Arizona  Cit- 
rus Growers  (1944),  61  Ariz.  96,  144  P.  2d.  682; 
H.  Buys  and  Co.  v.  Tone,  125  Conn.  500,  5A.  2d. 
23;  Maryland  and  Virginia  Milk  Producers  Assn. 
Inc.  V.  District  of  Columbia,  73  App.  D.  C.  399,  119 
F.  2d.  787. 

The  same  ruling  was  made  in  North  Whittier 
Heights  C.  Ass'n.  v.  National  Labor  Relations 
Board,  9  Cir.,  109  F.  2d.  76.    While  this  latter  case 
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arose  in  connection  with  the  National  Labor  Rela- 
tions Act,  29  U.S.C.A.  151,  it  was  quoted  by  Judge 
Bone  in  the  Burger  case  (161  F.  2d.  992  at  994)  as 
being  in  point  in  the  "employees  of  dried  fruit 
packing  house"  social  security  type  cases.  The 
court  in  the  North  Whittier  case  said: 

"Petitioner  argues  that  if  each  member  of  the 
non-profit  cooperative  corporation  that  runs  the 
packing  house  were  to  personally  hire  and  direct 
those  doing  his  own  packing  and  sorting,  the  work 
w^ould  be  agricultural  and  his  employees  would  be 
agricultural  laborers ;  that  it  follows,  therefore,  that 
in  the  case  of  the  same  members  acting  under  a 
single  organization  to  accomplish  the  same  results, 
there  can  be  no  change  in  the  nature  of  the  w^ork 
nor  in  the  status  of  the  persons  doing  it.  The 
conclusion  does  not  follow.  The  factual  change 
in  the  manner  of  accomplishing  the  same  work  is 
exactly  what  does  change  the  status  of  those  doing 
it.  The  premise  laid  down  by  the  petitioner  in  this 
phase  of  its  argument  is  not,  however,  the  exact 
situations  facing  us.  The  packing  house  activity 
is  much  more  than  the  mere  treatment  of  the  prod- 
uct. When  it  reaches  the  packing  house  it  is  then 
in  the  practical  control  of  a  great  selling  organ- 
ization which  accounts  to  the  individual  farmer 
under  the  terms  of  the  statute  law  and  its  own 
by-laws." 

The  remarks  in  the  Burger  case  (66  Fed.  Supp. 
619  at  626)  are  directly  in  point. 

Actually,  the  fact  that   Baiocchi  worked  for  a 
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non-profit  corporation  makes  the  case  even  stronger 
than  if  he  had  worked  for  a  profit  corporation. 

Look  to  the  plain  words  of  the  statute.  Employ- 
ment is  defined  in  section  209  (b)  broadly  as  all 
services,  of  whatever  nature.  There  are  definite 
exceptions,  however.  Exception  9  (B)  of  section 
209(b)  excepts  service  performed  in  employ  of  an 
agricultural  organization  exempt  under  101  (1)  of 
the  I.R.C.  That  that  is  not  this  case  is  shown  by 
T.D.  Reg.  Ill-Sec.  29  101(1)-1  which  explains  that 
exception  as  applying  to  organizations  w^hich  "(1) 
Have  no  net  income  inuring  to  the  benefit  of  any 
member;  (2)  Are  educational  or  instructive  in  char- 
acter; and    *    *    *" 

That  is  obviously  not  the  Central  Sales  Agency. 
It  does  have  "net  income  inuring  to  the  benefit  of" 
all  of  its  members  and  isn't  educational  or  instruc- 
tive in  character.     (Tr.  p.  62). 

The  Central  Sales  Agency,  however,  is  excepted 
by  sub-section  10(A)  of  Section  209(b)  of  the  So- 
cial Security  Act  as  to  services  not  exceeding  $45.00 
per  quarter.  It  is  exempt  from  corporate  income 
taxation  and  has  been  granted  an  exemption  under 
the  provisions  of  Internal  Revenue  Code  101  (12) 
(See  Tr.  p.  62).  The  statute,  Section  209(b) 
10(A),  (Social  Security  Act)  is  plain  that  employ- 
ment, as  defined  therein,  includes  services  rendered 
a  corporation  exempt  under  any  sub-section  of 
I.R.C.  101  (except  I.R.C.  101  (1))  if  the  remunera- 
tion exceeds  $45.00  per  quarter. 

The  wording  of  the  amendment  to  the  Social  Se- 
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curity  Act  in  1939  is  plain.  '^  Farmers,  fruit  grow- 
ers, or  other  like  associations  organized  and  op- 
erated (a)  for  the  purpose  of  marketing  the  prod- 
ucts of  their  members  or  other  producers."  (I.R.C. 
101  (12))  employing  workers  who  earn  wages  in 
excess  of  $45.00  are  thus  employing  employees  earn- 
ing wages  in  covered  employment,  within  the  defini- 
tion of  the  Social  Security  Act.  The  plain  words 
of  this  1939  amendment  to  209  (b)  show  conclu- 
sively without  doubt  that  the  meaning  of  the  1939 
amendment  to  209  (b)  was  as  interpreted  in  the 
Burger  and  Bettencourt  cases  and  that  the  widow 
of  Almando  Baiocchi  and  his  minor  children  are 
entitled  to  their  benefits  under  the  Social  Security 
Act  as  a  matter  of  law.  The  position  of  the  Social 
Security  Administration  is  aboslutely  without  sup- 
port and  not  only  is  wrong  as  a  matter  of  law,  but 
also  has  been  manifestly  unjust  to  her,  and  the 
other  employees  of  the  Central  Sales  Agency,  in 
that  -  she,  Mrs.  Baiocchi,  a  widow,  has  been  com- 
pelled to  wait  over  a  period  of  three  and  one-half 
years  for  her  benefits  and  for  the  benefits  of  her 
children,  obtain  the  services  of  counsel  to  sue  in 
this  Court  for  benefits  that  are  hers  unquestion- 
ably, as  a  matter  of  law;  in  that,  other  employees 
have  been  compelled  to  return  to  the  Treasury 
benefits  that  they  have  received  and  thus  thousands 
of  employees'  rights  are  dependent  upon  the  deci- 
sion of  this  Court  in  this  test  case. 

It  would  seem  unnecessary  to  cite  additional  au- 
thority.   Everyone  in  the  west  knows  that  the  em- 
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ployee  of  the  dried  fruit  packer,  whatever  the  type 
of  business  association,  is  an  industrial  employee. 
The  Burger  and  Bettencourt  cases  stand  as  the 
law  upon  the  subject.  They  are  wise  decisions  and 
are  rendered  according  to  the  plain  words  of  the 
statute  and  the  court's  knowledge  of  the  common 
affairs  of  industry  and  business. 

The  decision  of  the  referee  is  a  surprising  ruling 
since  in  square  conflict  with  the  above  decisions. 
To  your  plaintiff,  the  widow  of  the  deceased  worker, 
it  was  even  more  surprising  than  to  one  trained  in 
the  intricacies  of  law.  The  usually  dry  words  of 
the  record  change  into  life  and  significance  at  page 
15  of  the  transcript  when  the  referee  asked  the 
widow  if  there  was  anything  pertinent  to  the  matter 
that  she  should  further  testify  to,  and  she  re- 
marked : 

"Well,  the  thing  is  that  I  don't  see  why  they 
should  call  that  agricultural  wiien  that  is  in  the 
city  limits,  almost  in  the  middle  of  the  city  limits." 

These  words  could  perhaps  have  been  better 
chosen  or  the  phrases  more  artistically  formed,  but 
this  widow,  plaintiff  herein,  was  trying  to  ask  a 
government  official  why  she,  a  widow,  after  her 
husband  and  his  employer  had  contributed  to  social 
security  from  the  date  of  its  inauguration  until  this 
date,  should  be  denied  her  widow's  benefit  and  be 
put  to  the  expense  and  delay  of  a  trial  and  law 
suit.  It  is,  indeed,  a  difficult  question  to  answer 
even  if  it  were  an  original  question. 

The  referee's  comment  was,  therefore,  a  matter 
of  some  delay  but  the  answer  was: 
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''Well,  that  is  something,  of  course,  that  is  quite 
technical,    *    *    *" 

Counsel  for  plaintiff  is  in  full  accord.  To  deny 
the  plaintiff  her  benefits  even  as  an  original  ques- 
tion would  require  quite  a  technical  ruling.  In 
light  of  the  Burger  and  Bettencourt  cases,  such 
a  technical,  nebulous  ruling  is  error  as  a  matter 
of  law  and  is  impossible. 

It  is,  therefore,  urged  that  the  decision  should  be 
reversed  as  a  matter  of  law  since  no  service  was 
rendered  (1)  on  a  farm,  (2)  in  the  employ  of  the 
owner  or  tenant  or  other  operator  of  a  farm.  The 
services  rendered  here,  as  in  the  Burger  and  Bet- 
tencourt cases,  were  rendered  after  the  dried  fruit 
had  reached  the  grower's  market  and  after  delivery 
of  the  fruit  to  a  terminal  market  for  distribution 
for  consumption. 

IV. 

An  Interpretation  Excluding  the  Dried  Fruit  Em- 
ployees of  Cooperatives  and  Including  the  Em- 
ployees of  a  Commercial  Packer  Would  Make 
That  Section  of  the  Act  Unconstitutional. 

The  chief  reason  for  excepting  agricultural  labor 
from  social  security  coverage  and  other  allied  reme- 
dial legislation  has  been  administrative  and  ac- 
counting problems.  No  such  problems  exist  in  the 
dried  fruit  packing  house,  whether  commercial  or 
cooperative.  The  Central  Sales  Agency,  in  ques- 
tion, has  a  large  accounting  force  and  under  its 
contracts  renders  accounting  services  for  its  mem- 
ber corporations.    It  employs  as  high  as  1500  work- 
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ers.  It  is  a  modern,  efficient  sales  organization 
competing  against  other  corporations  on  the  open 
market  in  a  highly  competitive  business.  Moreover, 
there  is  no  difficulty  of  collection.  As  a  matter  of 
fact,  the  money  both  taxes  and  contributions  have 
been  for  twelve  years  and  are  now  being  paid  to  the 
Treasury  Department. 

In  this  respect,  the  California  Supreme  Court  in 
Cal.  Emp.  Com.  v.  Butte  County  etc.  Assn.  (supra) 
quoting  almost  verbatim  from  Latimer  v.  U.  S. 
(supra)  at  j).  231,  commented: 

"Second,  the  principal  reason  for  exempting 
'agricultural  labor'  from  social  and  industrial 
benefits  resulting  from  remedial  legislation  has  been 
administrative  difficulties  and  accounting  inconven- 
iences in  farm  work  (Carmichael  v.  Southern  Coal 
and  C.  Co.,  301  U.S.  495,  (57  S.  Ct.  868,  81  L.  Ed. 
1245,  109  A.L.R.  1327) ) ,  but  with  relation  to  employ- 
ment in  and  operation  and  management  of  packing 
houses  by  respective  associations,  no  such  practical 
impediment  exists.  On  the  contrary,  the  usual 
economy,  efficiency  and  skill  with  which  such  asso- 
ciation units,  functioning  as  adjuncts  to  agricul- 
tural pursuits,  are  operated  by  boards  of  directors 
and  expert  business  managers,  complemented  by 
systematic  office  service,  place  them  on  no  different 
level  than  other  business  enterprises  insofar  as  con- 
cerns ability  to  comply  with  administrative  compu- 
tation procedure  under  unemployment  compensa- 
tion insurance  laws." 

The  corporation,  the  court  was  there  discussing 
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was  incorporated  under  the  identical  statute  as  are 
the  corporations,  Central  and  Local,  in  the  case  at 
bar. 

As  was  pointed  out  in  the  Burger  case  (supra) 
at  p.  627  by  Judge  Mathes: 

'*  Likewise,  here  as  the  record  clearly  reveals  the 
very  factors  which  have  been  relied  upon  as  con- 
stitutional justification  for  the  'agricultural  labor' 
exemptions  are  entirely  wanting.  Carmichael  v. 
Southern  Coal  and  Coke  Co.,  301  U.S.  495   *   *   *'' 

A  fortiorari,  that  is  the  case  here  where  the 
packer  is  a  corporation  fully  as  large  as  Rosenburg 
Bros,  corporation. 

A  physical  distinction  between  the  two  corpora- 
tions is  impossible.  They  both  perform  identical 
services,  employ  the  same  type  of  labor  to  do  the 
same  type  of  work,  and  have  large  accounting  and 
clerical  staffs. 

To  deny  Social  Security  Benefits  to  the  employ- 
ees of  one  and  to  grant  them  to  the  employees  of 
the  other  would  be  arbitrary,  capricious,  legislation 
and  classification  in  derogation  of  due  proces  of 
law  guaranteed  to  all  persons  by  the  5th  Amend- 
ment. 

In  this  respect  counsel  wishes  to  point  to  the  fol- 
lowing authorities: 

Lieper  vs.  Texas,  139  U.S.  462,  Sup.  Ct.  277. 
Giozza  V.  Tierman,  148  U.S.  657,  12  Sup.  Ct.  721. 
U.  S.  V.  Yount,  D.  C.  Pa.,  267  Fed.  861. 
Steward  Machine  Co.  v.  Davis,  301  U.S.  1,  13, 
83L.  Ed.  441. 

U.  S.  V.  Armstrong,  D.D.,  265  Fed.  683. 


vs.  Ma7'y  R.  Baiocchi  53 

U.  S.  V.  New  York,  Etc.  Co.  165  Fed.  742. 
Sims  V.  Rives,  66  App.  .C.  24,  84  Fed.  871,  cert, 
denied  298  U.S.  682,  56  S.  Ct.  960,  80  L.  Ed.  1402. 
Lappin  v.  D.  of  Col.,  22  App.  D.C.  68. 

V. 

That  the  Interpretation  Should  Be  Such  as  to  Sus- 
tain the  Act  as  Constitutional 
As  is  stated  in  11  Am.  Jur.  96  at  p.  725 : 

"It  is  an  elementary  principle  that  when  the 
validity  of  a  statute  is  assailed  and  there  are  two 
possible  interpretations,  by  one  of  which  the  statute 
would  be  unconstitutional  and  by  the  other  it  would 
be  valid,  the  court  should  adopt  the  construction 
that  would  uphold  it.i<^" 

Cited  as  the  leading  cases  in  this  respect  are  the 
following  cases: 

Chippewa  Indians  v.  United  States,  301  U.S. 

358,  81  L.  Ed.  1156,  57  S.  Ct.  826; 
Anniston  Mfg.  Co.  v.  Davis,  301  U.S.  337,  81 

L.  Ed.  1143,  57  S.  Ct.  816; 
Crowell  V.  Benson,  285  U.S.  22,  76  L.   Ed. 

596,  52  S.  Ct.  285 ; 
United  States  v.  La  Franca,  282  U.S.  568,  75 

L.  Ed.  551,  51  S.  Ct.  278; 
Reiniche  v.  Northern  Trust  Co.,  278  U.S.  339, 

73  L.  Ed.  410,  49  S.  Ct.  123; 
Hooper  v.  Calif.,  155  U.S.   648,  39  L.  Ed. 

297,  15  S.  Ct.  207; 
United   States  v.   Howell,   11   Wall  432,   20 

L.  Ed.  195; 
Parsons  v.  Bedford,  3  Pet.  433,  7  L.  Ed.  732. 
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It  is,  therefore,  urged  that  the  court  construe  the 
statute,  herein,  broadly  and  liberally,  as  the  plaintiff 
has  argued. 

Such  a  construction  results  in  the  statute  being 
held  constitutional  and  removes  any  of  the  "grave 
doubts  on  that  score. ' '  The  construction  urged  will 
bring  justice,  equality,  and  satisfaction  to  all  of  the 
employers  and  employees  and  harmonize  the  scheme 
of  social  security  worked  out  so  elaborately  in  this 
country  in  the  last  decade. 

Conclusion 

In  conclusion,  plaintiff  wishes  to  point  out  that 
the  decision  of  the  referee  and  of  the  Administration 
is  error  as  a  matter  of  law.  The  employer  here 
has  identical  physical  operations  to  that  of  Rosen- 
burg  Brothers.  Burger  performed  services  after  the 
dried  fruit  had  reached  the  terminal  market  for 
distribution  for  consumption  and  the  grower's 
market.  So  did  Baiocchi.  The  plaintiff,  therefore, 
as  the  widow  of  Baiocchi,  and  her  minor  children 
are,  on  the  undisputed  facts  of  the  case,  entitled  to 
the  benefits  as  a  matter  of  law. 

That  the  Burger  and  Bettencourt  decisions  are  a 
correct  interpretation  of  section  209  (1)  is  without 
question.  That  they  are  correct  as  applied  to  an 
employee  of  a  farmers',  fruit  growers',  or  like  as- 
sociation, who  earns  over  $45.00  per  quarter  is  made 
conclusive  by  reference  to  the  plain  words  of  the 
Act  in  section  209  (b)  (10)   (A). 

It  is  further  urged  that  due  process  of  law  is 
being  denied  the  plaintiff  herein  by  force  of  the  Act 
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if  she  is  excluded  from  receiving  benefits  therefrom 
because  her  husband  was  employed  by  the  Central 
Sales  Agency  as  opposed  to  Rosenburg  Bros.,  when 
her  husband  and  his  employer  contributed  to  the 
fund,  when  Rosenburg  Bros,  operates  in  an  identical 
manner  as  the  Central  Sales  Agency,  renders  iden- 
tical services,  employs  the  same  type  of  labor  to  do 
the  same  type  of  work ;  when  both  corporations  have 
large  clerical  and  accounting  staffs,  and  are  active 
competitors. 

Such  a  decision  can  be  avoided  by,  accepting  the 
plaintiff's  construction  set  out  herein  and  should  be 
accepted  according  to  the  cardinal  rules  of  con- 
stitutional construction,  to  sustain  the  act's  con- 
stitutionality. 

Plaintiff,  therefore,  asks  that  this  honorable  court 
grant  her  motion  for  a  summary  judgment,  deny 
defendant's  motion  for  a  summary  judgment,  and 
reverse  the  decision  of  the  Social  Security  Ad- 
ministration. 

/s/  ARTHUR  L.  JOHNSON, 
Attorney  for  Plaintiff. 

Receipt  of  copy  attached. 

[Endorsed]  :     Filed  June  6,  1949. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT    IN    OPPOSITION    TO    PLAIN- 
TIFF'S MOTION  FOR  ATTORNEY'S  FEES 

Joseph  E.  McElvain,  being  duly  sworn  deposes 
and  says  that  he  has  been  chairman  of  the  Appeals 
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Council  of  the  Social  Security  Administration,  Fed- 
eral Security  Agency,  since  February,  1940;  that 
as  such  chairman,  he  has  knowledge  of  all  actions 
brought  since  that  date  under  section  205(g)  of  the 
Social  Security  Act  [42  U.S.C.  405(g)],  to  review 
decisions  of  the  Appeals  Council;  that  in  no  action 
brought  under  that  section  has  any  motion  ever  been 
made  similar  to  the  motion  referred  to  in  the  letter 
of  August  2,  1949,  addressed  by  Arthur  L.  Johnson, 
Attorney  for  the  plaintiff  in  the  above-entitled  ac- 
tion, to  the  Honorable  George  B.  Harris,  Judge 
of  the  United  States  District  Court,  Post  Office 
Building,  San  Francisco,  California,  which  letter  is 
now  a  part  of  the  files  of  this  court.  Said  letter, 
together  with  copies  of  two  letters  addressed  to 
Arthur  L.  Johnson,  referred  to  on  page  3  thereof 
and  attached  thereto,  one  from  Arthur  J.  Altmeyer, 
Chairman,  dated  February  16,  1945,  and  one  from 
Eobert  F.  Wagner  dated  March  20,  1945,  is  made 
a  part  of  this  affidavit  by  specific  reference  thereto. 

/s/  JOSEPH  E.  McELVAIN, 
Chairman. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  August,  1949. 

[Seal]         /s/  SARAH  H.  NAPIER, 
Notary  Public. 

My  commission  expires  Nov.  15,  1951. 


vs.  Mary  R.  Baiocchi  57 

Appendix 

In  the  District  Court  of  the  United  States  for  the 

Eastern  District  of  Washington,  Northern  Division 

No.  425  and  441,  Consolidated 

COLFAX  GRAIN  GROWERS,  INC.,  and 
OAKESDALE  GRAIN  GROWERS,  INC., 

Plaintiffs, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant. 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  cause  came  regularly  on  for 
trial  on  the  10th  day  of  May,  1945,  before  the  above- 
entitled  Court  sitting  without  a  jury,  Donald  L. 
Burcham  appearing  as  attorney  for  plaintiifs  and 
Harvey  Erickson  and  Thomas  R.  Winter  appearing 
as  attorneys  for  the  defendant,  and  the  court  having 
heard  the  testimony  and  having  examined  the  proofs 
offered  by  the  respective  parties,  and  the  cause 
having  been  submitted  to  the  court  for  decision,  and 
the  Court  being  fully  advised  in  the  premises,  now 
makes  its  Findings  of  Fact  as  follows: 

1.  That  plaintiffs  are  farmers  cooperative  as- 
sociations organized  under  the  '*  Cooperative  Mar- 
keting Act"  of  the  State  of  Washington  operatuig 
warehouses,  elevators  and  pea  processing  plants  for 
the  purpose  of  handling,  processing,  grading,  stor- 
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ing  or  delivering  to  storage  or  to  market  or  to  a 
carrier  for  transportation  to  market  of  agricultural 
commodities,  and  that  it  employs  employees  in  per- 
forming said  services. 

2.  That  the  members  and  patrons  of  said  as- 
sociations are  farmers  and  owners  of  farms  and 
said  services  are  performed  on  products  produced 
by  the  members  and  patrons  in  the  ordinaiy  course 
of  farming  operations  and  as  an  incident  to  farming 
operations. 

3.  That  said  services  are  of  the  character  ordi- 
narily performed  by  the  employees  of  farmers  co- 
operative organization  as  a  prerequisite  to  the  mar- 
keting, in  its  unmanufactured  state,  of  agricultural 
commodities  produced  by  the  members  of  such  farm- 
ers organization  or  group. 

4.  That  plaintiff  Oakesdale  Grain  Growers,  Inc., 
erroneously  paid  the  Excise  Tax  on  Employers 
under  the  Federal  Unemployment  Tax  Act  in  the 
following  sums  for  the  following  years: 

1940,  $21.83;  1941,  $23.79;  1942,  $43.11. 

5.  That  plaintiff  Colfax  Grain  Growers,  Inc., 
erroneously  paid  the  Excise  Tax  on  Employers 
under  the  Federal  Unemployment  Tax  Act  in  the 
following  sums  for  the  following  years,  to-wit: 

1940,  $44.47;  1941,  $66.92;  1942,  $118.18. 

6.  That  the  services  performed  by  employees  of 
plaintiffs  in  handling  processing,  grading,  storing, 
delivering  to  storage  or  to  market  or  to  a  carrier  for 
transportation  to  market  of  agricultural  commodi- 
ties are  exempt  from  taxation  under  said  Act. 

From  the  Foregoing  Findings  of  Fact  the  Court 
makes  the  following 
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Conclusions  of  Law 

1.  That  plaintiff  Oakesdale  Grain  Growers,  Inc., 
is  entitled  to  judgment  against  the  United  States  of 
America  in  the  sum  of  $88.73. 

2.  That  plaintiff  Colfax  Grain  Growers,  Inc., 
is  entitled  to  Judgment  against  the  United  States 
of  America  in  the  sum  of  $229.57. 

3.  That  Defendant  take  nothing  on  its  counter- 
claim against  either  of  said  plaintiffs. 

Done  in  open  Court  this  25th  day  of  June,  1945. 

L.  B.  SCHWELLENBACH, 

Judge  of  said  District  Court. 
Presented  by: 

DONALD  BURCHAM, 

Attorney  for  Plaintiffs, 
HARVEY  ERICKSON. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Division 

Civ.  425 

COLFAX  GRAIN  GROWERS,  INC., 

Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA,  and 
CLARK  SQUIRE,  Collector  of  Internal  Rev- 
enue at  Tacoma,  Washington, 

Defendants, 
and 
Civ.  441 

OAKESDALE  GRAIN  GROWERS,  INC., 

Plaintiff, 

vs. 

THE  UNITED  STATES  OF  AMERICA,  and 
CLARK  SQUIRE,  Collector  of  Internal  Rev- 
enue at  Tacoma,  Washington, 

Defendants. 

MEMORANDUM  OF  THE  COURT 

I  am  convinced  that  the  Plaintiffs  are  entitled  to 
recover  in  these  cases.  The  employees  referred  to 
were  engaged  in  receiving  wheat  and  other  grain, 
either  sacked  or  in  bulk.  They  weighed  and  graded 
it  and  loaded  it  onto  trucks  or  railroad  cars.  It  is 
undisputed  that  the  plaintiffs  are  non-profit  co- 
operatives organized  properly  under  the  laws  of 
the  State  of  Washington.  Congress,  in  the  Act  of 
August  10,  1939,   excluded  agricultural  labor  and 
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attempted  to  define  agricultural  labor  as  all  service 
performed  "in  handling,  planting,  drying,  packag- 
ing, processing,  freezing,  grading,  storing  or  deliver- 
ing to  storage  or  to  market  or  to  a  carrier  for 
transportation  to  market  any  agricultural  or  horti- 
cultural commodity ;  but  only  if  such  service  is  per- 
formed as  an  incidence  to  ordinary  farming  ojjera- 
tions."  Sec.  1607  subd.  4.  The  phrase  "but  only  if 
such  service  is  performed  as  an  incidence  to  ordi- 
nary farming  operations"  concededly  requires  in- 
terpretation. As  it  often  the  case,  the  necessity  fc»r 
such  interpretation  comes  from  the  intentional 
legislative  vagueness  induced  by  expediency  in  the 
process  of  the  legislative  maneuvering.  Gray,  Na- 
ture and  Sources  of  the  Law  (2d  Ed.)  173.  In- 
terpretative regulations  were  characterized  by  Mr. 
Justice  Jackson,  in  White  v.  Winchester  Country 
Club,  315  U.S.  32,  41,  as  constructional  crutches  the 
value  of  which  lies  in  the  fact  that  they  are  "sub- 
stantially contemporaneous  expressions  of  opinion 
of  men  who  were  active  in  the  drafting  of  the 
statute."  See,  also.  United  States  v.  American 
Trucking  Associations,  310  U.S.  534,  542. 

Faced  with  the  necessity  of  interpreting  this 
language.  Regulation  107  of  the  Bureau  of  Internal 
Revenue,  Sec.  403.208  (e)  (1)  was  promulgated  as 
follows : 

"(e)  Services  described  in  section  1607  (1)  (4) 
of  the  Act. — (1)  Services  performed  by  an  employee 
in  the  employ  of  a  farmer  or  a  farmers'  cooperative 
organization  or  group   in  the  handling,   planting. 
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drying,  packing,  packaging,  processing,  freezing, 
grading,  storing,  or  delivering  to  storage  or  to  mar- 
ket or  to  a  carrier  for  transportation  to  market,  of 
any  agricultural  or  horticultural  commodity,  other 
than  fruits  and  vegetables  .  .  .  produced  by  such 
farmer  or  farmer-members  of  such  organization  or 
group  of  farmers  are  excepted,  provided  such  serv- 
ices are  performed  as  an  incident  to  ordinary  farm- 
ing operations.  Generally  services  are  performed 
'as  an  incident  to  ordinary  farming  operations' 
within  the  meaning  of  this  'paragraph  if  they  are 
services  of  the  character  ordinarily  performed  by 
the  employees  of  a  farmer  or  of  a  farmers'  cooper- 
ative organization  or  group  as  a  prerequisite  to  the 
marketing,  in  its  unmanufactured  state,  of  any 
agricultural  or  horticultural  commodity  produced 
by  such  farmer  or  by  the  members  of  such  farmers' 
organization  or  group.  Services  performed  by  em- 
ployees of  such  farmer  or  farmers'  organization  or 
group  in  the  handling,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading,  storing, 
or  delivering  to  storage  or  to  market  or  to  a  carrier 
for  transportation  to  market,  of  commodities  pro- 
duced by  persons  other  than  such  farmer  or  mem- 
bers of  such  farmers'  organization  or  group  are  not 
performed  'as  an  incident  to  ordinary  farming 
operations.'  " 

Under  the  statute  and  regulation,  the  question 
posed  is  whether  or  not  the  services  rendered  by  the 
employees  of  these  plaintiffs  are  "services  of  the 
character  ordinarily  performed  by  the   employees 
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of  a  farmer  or  of  a  farmers'  cooperative  organiza- 
tion as  a  prerequisite  to  the  marketing  in  its  un- 
manufactured state  of  any  agricultural  or  horticul- 
tural commodity  produced  by  such  farmer  or  by  the 
members  of  such  farmers'  organization  or  group." 
This  question  must  be  answered  in  the  affirmative. 
Farm  cooperatives  in  the  United  States  universally 
engage  in  precisely  the  type  of  work  performed 
by  plaintiffs'  employees.  Defendants'  counsel  con- 
tend that  the  regulation  should  be  limited  in  its 
interpretation  to  services  performed  by  farm  co- 
operatives in  the  actual  operation  of  farms.  So  far 
as  I  know,  North  China  is  the  only  place  in_the 
world  where  farmers '  cooperatives  generally  engage 
In  such  operations.  (See  ''Cooperative  Enterprise 
in  Europe, ' '  a  Report  of  the  Inquiry  on  Cooperative 
Enterprises  to  the  President,  February,  1937 ;  ' '  The 
English  Cooperatives,"  Elliott;  Sanders,  "Organ- 
izing a  Farmers'  Cooperative,"  Farm  Credit  Ad- 
ministration Cir.  C-108,  1939). 

Defendants  protest  that  this  interpretation  would 
give  to  the  farmers'  cooperatives  an  unfair  ad- 
vantage over  privately  owned  warehouses.  Since 
the  passage  of  the  War  Revenue  Act  of  1898,  which 
exempted  farmer  cooperative  associations  from  the 
payment  of  certain  taxes,  the  Congress  has  given 
special  statutory  recognition  to  the  important  co- 
operatives forty-two  times.  See,  "Legal  Phases  of 
Cooperative  Associations,"  Hulbert,  p.  307,  et  seq. ; 
' '  Abstracts  of  the  Laws  pertaining  to  cooperatives, ' ' 
Ostrolenk  and  Tereshtenko,   p.   315-340,   inc.    The 
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reasons  behind  these  statutory  distinctions  between 
farmers'  cooperatives  and  others  were  explained 
by  the  Supreme  Court  in  Tigner  v.  Texas,  310  U.S. 
141,  as  follows:  ''Since  Connolly's  case  (Connolly 
V.  Union  Sewer  Pipe  Co.,  184  U.S.  540,  22  S.  Ct. 
431,  431,  46  L.Ed.  679),  was  decided,  nearly  forty 
years  ago,  an  impressive  legislative  movement  bears 
witness  to  general  acceptance  of  the  view  that  the 
differences  between  agriculture  and  industry  call 
for  differentiation  in  the  formulation  of  public 
policy.  The  states  as  well  as  the  United  States 
have  sanctioned  cooperative  action  by  farmers ;  have 
restricted  their  amenability  to  the  anti-trust  laws; 
have  relieved  their  organizations  from  taxation. 
*  *  *  At  the  core  of  all  these  enactments  lies 
a  conception  of  price  and  production  policy  for 
agriculture  very  different  from  that  which  under- 
lies the  demands  made  upon  industry  and  commerce 
by  anti-trust  laws.  These  various  measures  are 
manifestations  of  the  fact  that  in  our  national 
economy  agriculture  expresses  functions  and  forces 
different  from  the  other  elements  in  the  total  eco- 
nomic process.  Certainly  these  are  differences 
which  may  be  acted  upon  by  the  lawmakers."  It 
is  true  that  between  27  to  38  7o  of  the  business  of 
these  plaintiffs  was  with  non-members.  That,  how- 
ever, does  not  change  the  situation.  A  similar  ques- 
tion was  raised  in  Board  of  Trade  of  City  of  Chi- 
cago V.  Wallace,  7th  Clr.,  67  F.  2d  402,  407.  The 
court  there  held  that  the  standard  of  50%  set  by 
the  Congress  in  the  Capper- Volstead  Act,  7  U.S.C.A. 
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Sec.  291,  subparagraph  3,  controlled.  For  complete 
discussion  of  this  question,  see  Bowles  v.  Inland 
Empire  Dairy  Association,  53  F.  Supp.  210,  217. 

Judgments  will  be  entered  for  the  plaintiffs  in 
these  cases. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 
June  20,  1945. 

[Endorsed]  :     Filed  August  22,  1949. 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  28187-H 

MARY  R.  BAIOCCHI, 

Plaintiff, 

vs. 

OSCAR  R.  EWING,  FEDERAL  SECURITY  AD- 
MINISTRATOR, 

Defendant. 

OPINION 

Plaintiff,  widow  of  a  former  employee  of  the 
California  Prune  and  Apricot  Gowers  Association, 
seeks  to  review  the  decision  of  the  Social  Security 
Administration,  made  upon  plaintiff's  application 
for  herself  and  two  minor  children  for  survivors' 
insurance  benefits  under  the  Social  Security  Act  of 
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August  14,  1935,  and  amendments  (42  U.S.C.A. 
401-409).!  Her  case  is  submitted  on  a  Motion  for 
Summary  Judgment,  there  being  no  dispute  as  to 
the  facts. 

Plaintiff's  husband  was  employed  by  the  Califor- 
nia Prune  and  Apricot  Growers  Association.  This 
association  is  a  co-operative  corporation  which  will 
hereafter  be  called  the  Central  Sales  Agency.  It 
serves  as  a  marketing  organization  for  twenty-eight 
local  non-profit  corporations,  hereafter  called 
Locals,  through  wiiich  individual  grower  members 
handle  their  produce. 

The  Central  Sales  Agency  is  a  packing  and  pro- 
cessing corporation  dealing  only  with  dried  fruits 
w^hich  it  receives  from  the  Locals  in  a  sulphured, 
dried  state.  It  handles  about  one-third  of  the 
prunes  in  California.  It  has  sixteen  plants  for 
receiving,  grading,  packaging  and  shipping  prunes. 
It  is  almost  twice  as  large  as  any  of  its  competitors. 
It  employs  processors,  packers,  clerical  personnel, 
public  relations  personnel  and  executives.  It  does 
not  own  any  farm,  orchard  or  ranch;  it  neither 
raises  produce  nor  harvests  any  fruit.  The  plant,  in 
w^hich  decedent  worked,  is  located  in  a  heavy  in- 
dustrial area  in  San  Jose.  Its  operations  are  iden- 
tical with  those  of  the  Rosenberg  Brothers  Cor- 
poration.   (See  Miller  v.  Burger,  infra.) 

When  Locals  turn  dried  fruit  over  to  the  Central 
Sales  Agency  the  fruit  is  in  a  merchantable  state. 


iSee   42    U.S.C.A.    409-G;    42    U.S.C.A.    402 (e) 
42  U.S.C.A.  402(c). 
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Title  to  the  fruit  passes  to  the  Central  Sales  Agency 
upon  delivery  from  the  Locals,  which  acquire  it 
from  the  individual  members  of  the  corporations. 
Payment  of  the  purchase  price  is  postponed,  but 
it  is  fixed  and  the  Central  Sales  Agency  is  subject 
to  account  to  the  Locals  according  to  contract,  by- 
laws and  statute.  Fruit  sometimes  remains  in  stor- 
age at  the  Central  Sales  Agency  for  as  long  as 
eighteen  months.  It  is  sold  under  its  own  brands 
and  also  under  private  brands  owned  by  its  cus- 
tomers. When  dried  fruit  leaves  the  packing  plant 
it  is  in  the  same  condition  as  when  it  is  sold  to  the 
housewife.  About  40%  of  the  carton  pack  is  sold 
to  chain  stores;  about  75%  of  the  bulk  is  sold  to 
chain  stores  and  super  markets. 

Specifically,  the  functions  performed  by  the  de- 
cedent for  the  Central  Sales  Agency  were:  (1)  re- 
ceiving and  grading;  (2)  processing  and  packing; 
(3)  shipping;  (4)  maintenance. 

The  Central  Sales  Agency  for  more  than  twelve 
years  has  made  payments  of  taxes  and  collected  con- 
tributions from  employees  in  accordance  with  the 
provisions  of  the  Social  Security  Act.  It  has  acted 
voluntarily  to  protect  its  employees,  convinced  that 
their  work  falls  within  the  coverage  of  the  Act. 
The  instant  case  is  not  brought  at  the  behest  of 
the  cooperative  but  is  necessitated  by  the  interpre- 
tation placed  upon  social  security  coverage  by  the 
Administration. 

The  specific  question  for  decision  is  whether 
plaintiff's  deceased  husband  was  an  employee  of  an 
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organization  included  within  the  terms  of  the  Social 
Security  Act. 

The  pertinent  part  of  the  Social  Security  Act 
whose  coverage  is  in  dispute  defines  agricultural 
labor  as  follows: 

''The  term  'agricultural  labor'  includes  all  serv- 
ices performed  ...  (4)  in  handling,  packing,  pack- 
aging, processing,  freezing,  grading,  storing,  or  de- 
livery to  storage  or  to  market  or  to  a  carrier  for 
transportation  to  market  any  agricultural  or  hor- 
ticultural commodity;  but  only  as  such  service  is 
performed  as  an  incident  to  ordinary  farming  oper- 
ations or,  in  the  case  of  fruits  or  vegetables,  as  an 
incident  to  the  preparation  of  such  fruits  or  vege- 
tables for  market.  The  i:)rovisions  of  this  paragraph 
shall  not  he  deemed  to  be  ajDplicable  with  respect  to 
service  performed  in  connection  with  commercial 
freezing  or  in  connection  with  any  agricultural  or 
horticultural  commodity  after  its  delivery  to  a 
terminal  market  for  distribution  for  consumption.'^ 
(42  U.S.C.A.  409  (b)).     (Underscore  ours.) 

Did  the  decedent,  whose  work  in  the  packing 
house  in  San  Jose  consisted  of  receiving,  grading, 
processing  and  packing  dried  fruit  for  purposes 
of  preparing  it  for  sale  to  chain  stores,  cooperatives, 
and  super  markets,  and  doing  maintenance  work, 
constitute  agricultural  labor  within  the  above  defini- 
tion of  the  Social  Security  Act? 

From  the  undisputed  statement  of  facts,  it  is 
clear  decedent  worked  for  a  terminal  market  for 
distribution  for  consumption  after  the  dried  fruit 
had  reached  the  grocer's  or  terminal  market. 
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In  construing  legislation,  such  as  the  Social  Se- 
curity Act,  it  is  axiomatic  that  the  Court  should  be 
liberal  in  its  interpretation  (Grace  v.  Magruder,  148 
Fed.  2d,  679;  Latimer  v.  U.  S.,  52  Fed.  Supp.  228; 
Burger  v.  Social  Security  Board,  66  Fed.  Supp. 
619).  Furthermore,  this  Court  is  free  to  make  its 
own  determination  of  the  scope  of  the  Statute 
(Social  Security  Board  v.  Merotko,  327  U.  S.  358). 

The  task  of  analyzing  and  construing  the  sections 
of  the  Social  Security  Act,  whose  meaning  gives  rise 
to  the  present  controversy,  has  been  simplified  by 
two  recent  rulings  by  the  Court  of  Appeals  for  the 
Ninth  Circuit.  In  cases  which  closely  parallel  the 
instant  suit,  the  Appellate  Court  has  held  that  work 
performed  in  employment  identical  with  that  of 
decedent  in  a  processing  and  packaging  plant  is 
*' covered"  employment  within  the  meaning  of  the 
Social  Security  Act.  This  is  the  holding  in  Miller 
V.  Burger,  161  Fed.  2d  992,  and  Miller  v.  Betten- 
court,  161  Fed.  2d,  995.  In  the  Bettencourt  case  the 
Court  held  that  the  plant  in  which  Bettencourt 
worked  was  a  "terminal  market"  for  the  farmer 
producers  who  sold  and  delivered  their  dried  fruit 
to  that  concern.  As  the  Court  stated  at  p.  994: 
*^  Facts  make  abundantly  clear  that  it  was  only  after 
the  farmer  producer  sold  and  delivered  the  fruit  to 
Rosenberg  Brothers,  that  Bettencourt 's  services  .  .  . 
were  performed  for  that  commercial  concern.  In 
this  state  of  the  record  we  regard  his  services  as 
being  performed  after  all  'agricultural  labor'  in 
connection  with  such  dried  fruit  had  ceased."   Ac- 
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cordingiy,  the  Court  found  that  the  plaintiff  was 
entitled  to  coverage  under  the  Social  Security  Act, 
affirming  Judge  Mathes  and  referring  to  his  opinion 
in  Burger  v.  Security  Board,  supra. 

The  only  basis  urged  for  distinguishing  the  case 
at  bar  from  the  Burger  and  Bettencourt  cases  is 
the  cooperative  status  of  the  Central  Sales  Agency 
for  whom  plaintiff's  deceased  husband  worked.  This 
distinction  is  not  sound.  In  North  Whittier  Heights 
Citrus  Association  v.  National  Labor  Relations 
Board,  109  Fed.  2d,  76,  the  Court  of  Appeals  for  the 
Ninth  Circuit  held  that  a  cooperative  similar  to  that 
for  which  decedent  worked  was  not  one  engaged  in 
agriculture  to  such  an  extent  that  its  employees 
would  be  considered  "agricultural  laborers"  within 
the  exemptions  of  the  National  Labor  Relations 
Act.  The  reasoning  in  the  North  Whittier  case 
applies  with  equal  force  herein. 

The  Social  Security  Act  makes  no  distinction  be- 
tween cooperatives  and  other  forms  of  corporations 
in  defining  its  coverage.  While  defendant  has  ex- 
plored the  possibility  of  making  out  a  technical  case 
in  favor  of  its  position,  viz.  that  employees  of  the 
Central  Sales  Agency  are  indirectly  employees  of 
the  individual  farmer  members  who  belong  to  the 
local  cooperatives,  this  Court  is  not  prepared  to 
base  its  decision  on  strained  legal  niceties.  Even 
on  the  distinguishing  features  which  defendant 
seeks  to  emphasize  between  the  Central  Sales 
Agency  and  a  profit  corporation,  there  is  authority 
for  holding  that  the  attributes  of  the  two  types  of 
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corporations  are  similar  for  many  legal  purposes, 
including  coverage  under  social  security  legislation. 
See  California  Employment  Commission  v.  Butte 
County  Association,  25  Calif.  2d,  624,  154,  P.  2d 
892. 

The  basic  reason  for  excluding  agricultural  labor- 
ers from  coverage  of  the  Act  is  to  be  found  in  the 
solicitude  of  Congress  for  the  small  farmer  who 
is  ill-equipped  to  maintain  complex  records  on 
laborers  who  are  hired  on  a  strictly  seasonal  basis. 
Obviously  the  Central  Sales  Agency,  which  employs 
as  many  as  1500  workers  and  has  a  complete  ac- 
counting staff  is  not  in  the  category  of  the  individ- 
ual farmer  who  requires  freedom  from  bookkeeping 
responsibilities. 

The  Court  concludes  that  plaintiff's  deceased  hus- 
band was  employed  in  a  plant  whose  workers  are 
covered  by  the  Social  Security  Act.  Plaintiff  is 
entitled  to  recover  on  behalf  of  herself  and  her 
tw^o  minor  children  as  prayed  for,  upon  preparation 
of  findings  of  fact  and  conclusions  of  law  in  accord- 
ance with  this  opinion. 

Dated :     December  8,  1949. 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge. 

[Endorsed]  :     Filed  December  9,  1949. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

The  above-entitled  action  came  on  to  be  heard 
on  the  motion  of  the  plaintiff  for  a  sumary  judg- 
ment there  being  no  dispute  as  to  the  facts;  the 
plaintiff  being  represented  by  Arthur  L.  Johnson 
and  Robert  Morgan  and  the  defendant,  Oscar  R. 
Ewing,  Federal  Security  Administrator,  appearing 
by  Frank  J.  Hennessy,  Charles  E.  Collett  and 
Newell  A.  Clapp,  and  Edward  H.  Hickey,  Hubert 
H.  Margolies  and  L.  B.  Zeisler  appearing  of  coun- 
sel ;  the  matter  having  been  submitted  on  briefs,  the 
Court  being  fully  advised  in  the  premises, 
It  is  Hereby  Ordered,  Adjudged  and  Decreed: 

1.  The  plaintiff's  motion  for  summary  judgment 
be  and  it  is  granted. 

2.  The  decision  of  the  Social  Security  Adminis- 
tration is  reversed  and  the  cause  is  remanded  with 
directions  to  recompute  the  benefits  to  which  the 
plaintiff  and  her  minor  children  are  entitled  under 
the  Social  Security  Act  and  in  accordance  with  the 
opinion  herein  rendered. 

Dated  this  10th  day  of  January,  1950. 
/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge. 

Approved  as  to  form,  as  provided  in  Rule  5(c). 
FRANK  J.  HENNESSY, 
United  States  Attorney, 
By  /s/  C.  ELMER  COLLETT. 

[Endorsed]:     Filed  January  11,  1950. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California,  South- 
ern Division 

No.  28187-H 

MARY  R.  BAIOCCHI, 

Plaintiff, 

■   vs. 

OSCAR  R.  EWINO,  FEDERAL  SECURITY 
ADMINISTRATOR, 

Defendant. 

SUMMARY  JUDGMENT 

The  above-entitled  action  came  on  to  be  heard 
on  the  motion  of  the  plaintiff  for  a  summary  judg- 
ment there  being  no  dispute  as  to  the  facts;  the 
plaintiff  being  represented  by  Arthur  L.  Johnson 
and  Robert  Morgan  and  the  defendant,  Oscar  R. 
Ewing,  Federal  Security  Administrator,  appearing 
by  Frank  J.  Hennessy,  Charles  E.  Collett  and 
Newell  A.  Clapp,  and  Edward  H.  Hickey,  Hubert 
H.  Margolies  and  L.  B.  Zeisler  appearing  of  coun- 
sel; the  matter  having  been  submitted  on  briefs, 
the  Court  being  fully  advised  in  the  premises  and 
the  Court  having  entered  its  order  herein  granting 
the  plaintiff's  motion: 

It  is  Hereby  Ordered,  Adjudged  and  Decreed  that 
the  decisions  of  the  Federal  Security  Agency,  Social 
Security  Administration,  upon  the  applications  of 
the  plaintiff  on  behalf  of  herself  and  her  two  minor 
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children  for  her  widow's  current  insurance  benefit 
and  for  minor  children's  benefits,  #12-1093,  12-1094, 
and  12-1095  are  hereby  set  aside  and  reversed  and 
the  said  cases  remanded  to  the  Social  Security  Ad- 
ministration. 

Dated  this  10th  day  of  January,  1950. 

/s/  GEORGE  B.  HARRIS, 

United  States  District  Judge. 

Approved  as  to  form,  as  provided  in  Rule  5(c). 
FRANK  J.  HENNESSY, 
United  States  Attorney, 
By  /s/  C.  ELMER  COLLETT. 

Eentered  in  Civil  Docket  Jan.  11,  1950. 
[Endorsed]  :     Filed  January  11,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  Hereby  Given  that  the  defendant,  Oscar 
R.  Ewing,  Federal  Security  Administrator,  hereby 
appeals  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  from  the  Order  and  Summary 
Judgment  entered  by  the  United  States  District 
Court  for  the  Northern  District  of  California,  on 
January  11,  1950,  reversing  and  setting  aside  the 
decisions  of  the  Federal  Security  Agency,   Social 
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Security  Administration,  Nos.  12-1093,  12-1094  and 
12-1095. 

Dated  February  14,  1950. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney, 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney. 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  February  15,  1950. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 
ON  APPEAL 

The  defendant,  having  taken  an  appeal  from  the 
Order  and  Summary  Judgment  made  and  entered 
herein  on  January  11,  1950,  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  hereby  des- 
ignates the  following  parts  of  the  record  and  pro- 
ceedings for  inclusion  in  the  record  on  appeal: 

1.  Complaint  for  Review  of  Decision  of  Social 
Security  Administration ; 

2.  Answer,  including  the  transcript  of  the  ad- 
ministrative record  made  a  part  thereof ; 

3.  Plaintiff's  motion  for  summary  judgment; 

4.  Opinion  of  George  B.  Harris,  United  States 
District  Judge,  filed  December  9, 1949 ; 
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5.  Order  granting  motion  for  summary  judg- 
ment filed  January  11, 1950. 

6.  Summary  judgment  filed  January  11,  1950. 

7.  Affidavit  in  opposition  to  plaintiff's  motion 
for  attorneys  fees,  of  Joseph  E.  McElvain,  together 
with  attachments  thereto,  filed  August  22,  1949. 

8.  Notice  of  Appeal. 

9.  Designation  of  the  Record. 

Dated :     February  14,  1950. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney. 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  February  15,  1950. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  TO  BE  RELIED  ON 
BY  DEFENDANT  ON  APPEAL 

The  defendant,  having  taken  an  appeal  on  Feb- 
ruary 14,  1950,  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  Order  and 
Summary  Judgment  made  and  entered  herein  by 
the  United  States  District  Court  on  January  11, 
1950,  hereby  makes  the  following  statement  of 
points  to  be  relied  upon  in  the  prosecution  of  said 
appeal : 
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The  District  Court  erred : 

1.  In  failing  to  hold  that  the  services  performed 
by  the  deceased  wage  earner  Almando  Baiocchi  for 
the  California  Prune  and  Apricot  Growers  Associa- 
tion were  properly  considered  by  the  Federal  Secur- 
ity Administrator  to  be  "agricultural  labor"  as  de- 
fined in  Section  209  (1)  (4)  of  the  Social  Security 
Act  as  amended  (42  U.S.C.  409  (1)  (4))  and  in  the 
corresponding  tax  statute.  Chapter  9A  of  the  In- 
ternal Revenue  Code,  26  U.S.C.  1426(h)  (4),  so 
that  payments  he  received  therefore  subsequent  to 
December  31,  1939,  were  properly  excluded  from 
w^age  credits. 

2.  In  holding  that  the  California  Prime  and 
Apricot  Growers  Association  was  a  terminal  market 
for  distribution  for  consumption. 

3.  In  holding  that  the  deceased  wage  earner's 
work  was  performed  after  the  dried  fruit  had 
reached  (a)  the  grower's  market  or  (b)  the  term- 
inal market. 

4.  In  holding  that  the  court  was  free  to  make  its 
own  determination  of  the  scope  of  the  Statute  with- 
out proper  regard  for  the  practice  evolved  by  the 
Federal  Security  Agency  and  the  Bureau  of  In- 
ternal Revenue  in  coordinating  the  administration 
of  the  tax  and  benefit  provisions,  which  had  a  rea- 
sonable basis  in  law. 

5.  In  concluding  that  the  decsions  of  this  Court 
in  Miller  v.  Burger,  161  F.  (2d)  992,  and  Miller  v. 
Bettencourt,    161    F.    (2d)    995,    dealing   with   the 
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workers  of  a  commercial  handler  purchasing  fruit 
outright,  are  controlling  with  respect  to  the  cover- 
age of  workers  of  a  nonprofit  farmers  cooperative 
organized  for  the  sole  purpose  of  marketing  their 
crop,  i.e.,  disposing  of  the  farmer's  crop  for  him. 

6.  In  substituting  its  own  views  of  "agricultural 
labor"  for  the  statutory  definition  adopted  by  Con- 
gress for  Title  II  of  the  Social  Security  Act  and 
the  corresponding  tax  provisions. 

7.  In  substituting  the  views  of  this  Court  in 
North  Whittier  Heights  Citrus  Association  v.  Na- 
tional Labor  Relations  Board,  109  F.  (2d)  76,  for 
the  statutory  definition  adopted  by  Congress  for 
Title  II  of  the  Social  Security  Act. 

8.  In  disregarding  the  Federal  Security  Admini- 
strator's findings  and  finding  independently  and 
without  support  in  the  record  that  when  locals  turn 
dried  fruit  over  to  California  Prune  and  Apricot 
Growers  Association  (1)  it  is  in  a  merchantable 
state  and  (2)  payment  of  the  purchase  price  is  then 
fixed  although  postponed. 

9.  In  holding  that  the  Social  Security  Act  makes 
no  distinction  between  nonprofit  farmers  coopera- 
tives and  commercial  handlers,  and  thereby  (a) 
nullifying  the  exception  of  services  such  as  grad- 
ing, processing  and  packing,  incident  to  the  prepar- 
ation of  fruits  and  vegetables  for  market,  without 
regard  to  the  Congressional  purpose  as  established 
by  the  legislative  history  of  the  1939  amendments 
to  the  Social  Security  Act  and  to  the  respect  due 
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the  expertness  of  the  Federal  Security  Agency,  and 
(b)  invalidating  the  Regulations  promulgated  by 
the  Social  Security  Administration. 

10.  In  not  holding  that  the  farmer's  economic 
concern  over  the  return  on  his  fruit  is  not  at  an  end 
when  his  fruit  reaches  the  coo^Derative  and  that  he 
has  not  ' '  parted  with  economic  interest  in  its  future 
form  of  destiny." 

11.  In  not  holding  that  the  California  Prune 
and  Apricot  Growers  Association  was  an  agent 
rather  than  a  buyer  or  middleman,  and  that  serv- 
ices for  the  Association  were  for  the  account  of  the 
growers. 

12.  In  permitting  the  coverage  of  Title  II  of  the 
Social  Security  Act  and  its  artificial  statutory  defi- 
nition of  ''agricultural  labor"  to  be  extended  by 
the  voluntary  contributions  of  the  California  Prune 
and  Apricot  Growers  Asso-ciation. 

13.  In  mistakenly  assuming  that  the  basic  rea- 
son for  excluding  processing  workers  from  coverage 
under  the  1939  amendment  to  the  Social  Security 
Act  was  the  difficulty  the  small  farmer  has  in  keep- 
ing records  instead  of  the  desire  to  relieve  the 
smaller  farmer  from  the  impact  and  incidence  of 
taxes  imposed  on  fruit  and  vegetable  processing 
which  might  be  passed  back  to  him,  although  large 
growers  doing  their  own  processing  would  not  be 
subject  to  employment  taxation  and  would  thereby 
obtain  a  competitive  advantage. 
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14.  In  granting  plaintiff's  motion  for  summary 
judgment,  denying  defendant's  motion,  and  in  re- 
versing and  remanding  the  cause. 

Dated :     February  14,  1950. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant. 

[Endorsed]  :     Filed  February  15, 1950. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreatb,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents,  listed  below,  are  the  orig- 
inals filed  in  this  Court,  in  the  above-entitled  case, 
and  that  they  constitute  the  Record  on  Appeal 
herein,  as  designated  by  the  Appellant,  to  wit: 

Complaint  for  Review  of  Decision  of  Social  Se- 
curity Administration 

Answer. 

Certification  of  Federal  Security  Administration. 

Motion  for  Summary  Judgment. 

Affidavit  in  Opposition  to  Plaintiff's  Motion  for 
Attorney's  Fees. 
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Opinion. 
Order. 

Summary  Judgment. 
Notice  of  Appeal. 
Designation  of  Record  on  Appeal. 
Statement   of   Fonts   to   Be    Relied   on   by   De- 
fendant on  Appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
10th  day  of  March,  A.D.  1950. 

C.  W.  CALBREATH, 
Clerk, 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  FEDERAL  SECURITY 
ADMINISTRATOR 

I,  Joseph  E.  McElvain,  Chairman,  Appeals  Coun- 
cil, Social  Security  Administration,  Federal  Secur- 
ity Agency,  under  authority  conferred  upon  me  by 
the  Federal  Security  Administrator,  hereby  certify 
that  the  documents  annexed  hereto  constitute  a  full 
and  accurate  transcript  of  the  entire  record  of  pro- 
ceedings relating  to  the  claim  of  Mary  R.  Baiocchi 
on  her  own  behalf  for  widow's  current  insurance 
benefits  and  on  behalf  of  Leola  D.  and  Geraldine 
Baiocchi  for  child's  insurance  benefits  under  Title 
II  of  the  Social  Security  Act,  as  amended,  based 
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14.  In  granting  plaintiff's  motion  for  summary 
judgment,  denying  defendant's  motion,  and  in  re- 
versing and  remanding  the  cause. 

Dated :     February  14,  1950. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 

/s/  C.  ELMER  COLLETT, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant. 

[Endorsed]  :     Filed  February  15,  1950. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO 
RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents,  listed  below,  are  the  orig- 
inals filed  in  this  Court,  in  the  above-entitled  case, 
and  that  they  constitute  the  Record  on  Appeal 
herein,  as  designated  by  the  Appellant,  to  wit: 

Complaint  for  Review  of  Decision  of  Social  Se- 
curity Administration 

Answer. 

Certification  of  Federal  Security  Administration. 

Motion  for  Summary  Judgment. 

Affidavit  in  Opposition  to  Plaintiff's  Motion  for 
Attorney's  Fees. 
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Opinion. 
Order. 

Summary  Judgment. 
Notice  of  Appeal. 
Designation  of  Record  on  Appeal. 
Statement   of   Fonts   to   Be   Relied   on   by   De- 
fendant on  Appeal. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  af&xed  the  seal  of  said  District  Court  this 
10th  day  of  March,  A.D.  1950. 

C.  W.  CALBREATH, 
Clerk, 

[Seal]  By  /s/  M.  E.  VAN  BUREN, 

Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  FEDERAL  SECURITY 
ADMINISTRATOR 

I,  Joseph  E.  McElvain,  Chairman,  Appeals  Coun- 
cil, Social  Security  Administration,  Federal  Secur- 
ity Agency,  under  authority  conferred  upon  me  by 
the  Federal  Security  Administrator,  hereby  certify 
that  the  documents  annexed  hereto  constitute  a  full 
and  accurate  transcript  of  the  entire  record  of  pro- 
ceedings relating  to  the  claim  of  Mary  R.  Baiocchi 
on  her  own  behalf  for  widow's  current  insurance 
benefits  and  on  behalf  of  Leola  D.  and  Geraldine 
Baiocchi  for  child's  insurance  benefits  under  Title 
II  of  the  Social  Security  Act,  as  amended,  based 


82  Oscar  R.  Ewing,  etc., 

on  the  wages  of  the  wage  earner,  Almando  Baiocchi, 
such  transcript  including  application  for  benefits, 
testimony  and  evidence  upon  which  the  decision  of 
the  Referee  of  the  Appeals  Council  of  the  Social  Se- 
curity Administration  was  based. 

Fully  enumerated,  said  documents  attached  hereto 
are  as  follows : 

(1)  Copy  of  letter  dated  June  29,  1948,  ad- 
dressed to  claimant  (plaintiff)  enclosing  copy  of 
Appeals  Council's  Denial  of  Request  for  Review  of 
Referee's  Decision. 

(2)  Copy  of  Denial  of  Request  for  Review. 

(3)  Copy  of  Request  for  Review  of  Referee's 
Decision. 

(4)  Copy  of  letter  dated  June  8,  1948,  addressed 
to  claimant  (plaintiff)  enclosing  copy  of  Referee's 
Decision. 

(5)  Copy  of  Referee's  Decision. 

(6)  Copy  of  letter  dated  May  20,  1948,  addressed 
to  referee  by  Arthur  L.  Johnson,  Attorney  at  Law, 
relating  to  waiver  of  ten-day  notice  of  hearing. 

(7)  Copy  of  Request  for  Hearing. 

(8)  Copy  of  Transcript  of  Hearing  held  on  May 
26,  1948. 

The  following  documents  are  attached  to  the 
above-mentioned  transcript  as  exhibits  introduced 
in  evidence  before  the  referee : 

(9)  Copy  of  Application  of  Widow,  and  Widow 
on  Behalf  of  Child,  for  Survivors  Insurance  Bene- 
fits dated  July  18, 1945.  (Exhibit  A) 

(10)  Copy  of  Social  Security  Administration 
Wage  Record  of  A.  Baiocchi.  (Exhibit  B) 
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(11)  Copy  of  Request  for  Reconsideration  dated 
November  8,  1947.   (Exhibit  C) 

(12)  Copy  of  wage  record  of  Almando  Baiocchi 
for  services  rendered  the  California  Prune  and 
Apricot  Growers  Association  from  February  1, 1941, 
to  and  including  November  4,  1944.    (Exhibit  D) 

(13)  Copy  of  letter  dated  March  26,  1948,  ad- 
dressed to  claimant  (plaintiff)  by  Joseph  C.  Colum- 
bus, Chief ,  Area  Office.   (Exhibits) 

(14)  Copy  of  Report  of  Contact  dated  April  28, 
1948,  with  Thomas  Miller,  Secretary,  California 
Prime  and  Apricot  Growers  Association.  (Exhibit 
F) 

(15)  Copy  of  letter  dated  April  29,  1948,  ad- 
dressed to  the  Social  Security  Administration  by  T. 
O.  Kluge,  General  Manager,  California  Prune  and 
Apricot  Growers  Association.  (Exhibit  G) 

(16)  Copy  of  statement  of  earnings  of  claimant 
(plaintiff)  for  services  rendered  Richmond-Chase 
Company  from  1945  to  1947,  inclusive,  together  with 
statement  of  earnings  of  Leola  and  Geraldine  Bai- 
occhi for  U.  S.  Products  Company  and  Hershel 
Company  in  1945,  1946  and  1947.    (Exhibit  H) 

(17)  Copy  of  letter  dated  October  22,  1947,  ad- 
dressed to  Social  Security  Administration  by  T.  O. 
Kluge,  General  Manager  California  Prune  and 
Apricot  Growers  Association.   (Exhibit  I) 

(18)  Copy  of  letter  dated  May  25,  1948,  ad- 
dressed to  Mr.  Arthur  L.  Johnson  by  R.  G.  Wells, 
Personnel  Director,  California  Prune  and  Apricot 
Growers  Association.   (Exhibit  J) 


84  Oscar  R.  Ewing,  etc., 

(19)  Copy  of  Prune  Marketing  Agreement  for 
use  by  California  Prune  and  Apricot  Growers  As- 
sociation and  Grower.  (Exliibit  K) 

(20)  Copy  of  Local-Central  Contract  used  by 
California  Prune  and  Apricot  Growers  Association. 
(Exhibit  L) 

(21)  Copy  of  photograph  of  Plant  No.  11  of 
California  Prune  and  Apricot  Growers  Association 
located  in  San  Jose,  California.    (Exhibit  M) 

(22)  Copy  of  mimeographed  copy  of  Treasury 
Department  Coll.  No.  6219  dated  December  31,  1947. 
(Exhibit  N) 

(23)  Copy  of  mimeographed  copy  of  Treasury 
Department  Coll.  No.  6239  dated  March  1,  1948. 
(Exhibit  O) 

(24)  Copy  of  Federal  Rulings  Affecting  Sub- 
chapters A  and  C,  Chapter  9,  of  the  Internal  Rev- 
enue Code,  487-S.S.T.  405.   (Exhibit  P) 

(25)  Copy  of  Federal  Rulings  Affecting  the  So- 
cial Security  Act,  8-S.S.T.  10.   (Exhibit  Q) 

(26)  Copy  of  Decision  and  Notice  of  Decision  of 
Appeals  Council,  Social  Security  Administration, 
Federal  Security  Agency,  in  the  case  of  Edgar  T. 
Penn,  Case  No.  12-139,  issued  July  15,  1947.  (Ex- 
hibit R) 

(27)  Copy  of  Decision  and  Notice  of  Decision  of 
Appeals  Council,  Social  Security  Administration, 
Federal  Security  Agency,  in  the  case  of  Marguerite 
K.  Grimley,  Case  No.  12-92,  issued  July  16,  1947. 
(Exhibit  S) 

(28)  Copy  of  Revised  Decision  and  Notice  of 
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Decision  of  Appeals  Council,  Social  Security  Ad- 
ministration, Federal  Security  Agency,  in  the  case 
of  Marguerite  K.  Grimley,  Case  No.  12-92,  issued 
May  14,  1948. 

(29)  Copy  of  Articles  of  Incorporation  and  By- 
Laws  of  California  Prune  and  Apricot  Growers 
Association  with  certification  by  Secretary  dated 
June  1,  1948.  (Exhibit  U) 

(30)  Copy  of  Articles  of  Incorporation  and  By- 
Laws  of  Glenn  County  Prune  and  Apricot  Grow- 
ers, Inc.  with  certification  of  Secretary  of  Cali- 
fornia Prune  and  Apricot  Growers  Association 
dated  June  1,  1948.   (Exhibit  V) 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  caused  the  seal  of  the  Federal  Security 
Agency  to  be  affixed  in  the  City  of  Washington, 
District  of  Columbia,  this  9th  day  of  September, 
1948.  By  direction  of  the  Federal  Security  Ad- 
ministrator. 

[Seal]        /s/  JOSEPH  E.  McELVAIN, 

Chairman,  Appals  Council,  Social  Security  Admin- 
istration, Federal  Security  Agency. 
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Federal  Security  Agency 

Social  Security  Administration 

Washington  Zone  25 

09:  AC 
June  29,  1948  • 

In  the  Case  of  Mary  R.  Baiocchi  and  on  behalf  of 
Leola  D.  and  Geraldine  Baiocchi,  Claimants; 
Almando  Baiocchi,  Wage  Earner;  Social  Se- 
curity Account  No.  552-14-0672. 

Mrs.  Mary  R.  Baiocchi 
221  Cleaves  Avenue 
San  Jose,  California 

Dear  Mrs.  Baiocchi : 

There  is  enclosed  herewith  a  copy  of  the  Appeals 
Council's  denial  of  your  Request  for  Review  of  the 
referee's  decision  on  your  claims  for  widow's  cur- 
rent insurance  benefits  and  for  child's  insurance 
benefits  on  behalf  of  Leola  D.  Baiocchi  and  Ger- 
aldine Baiocchi.  Your  Request  for  Review  having 
been  denied,  the  referee's  decision  stands  as  the 
final  decision  of  the  Office  of  Appeals  Council,  So- 
cial Security  Administration,  Federal  Security 
Agency. 

If  you  desire  a  review  of  the  referee's  decision  by 
a  court,  you  may  file  a  civil  action  in  the  district 
court  of  the  United  States  in  the  judicial  district 
in  which  you  reside  within  sixty  days  from  this 
date.  For  your  information  as  to  the  action  in  the 
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district  court,  your  attention  is  directed  to  section 
205(g)  of  the  Social  Security  Act,  as  amended. 
Sincerely  yours, 

JOSEPH  E.  McELVAIN, 
Chairman. 
Enclosure 
c/o  Referee  Tieburg 

F.  O.  San  Jose,  California 

Mr.  Arthur  L.  Johnson 

Attorney-at-Law 

202  Porter  Building 

2nd  and  Santa  Clara  Streets 

San  Jose  20,  California 

mp  :mp 
740890 
Registered 
[Sent]  [1*] 

Federal  Security  Agency 

Social  Security  Administration 

Office  of  Appeals  Council 

Denial  of  Request  for  Review 

In  the  Case  of  Mary  R.  Baiocchi  (Claimant),  Case 
No.  12-1093.  Claim  for  Widow's  Current  Insur- 
ance Benefits. 

In  the  Case  of  Mary  R.  Baiocchi  on  Behalf  of 
Leola  D.  Baiocchi  (Claimant),  Case  No. 
12-1094.  Claim  for  Child's  Insurance  Benefits. 


*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript  of  Record. 
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In  the  Case  of  Mary  R.  Baiocchi  on  Behalf  of 
Geraldine  Baiocchi  (Claimant),  Case  No. 
12-1095.  Claim  for  Child's  Insurance  Benefits. 

In  the  Case  of  Almando  Baiocchi  (Wage  Earner), 
Social  Security  Account  No.  552-14-0672. 

These  cases  are  before  the  Appeals  Council  upon 
the  claimant's  Request  for  Review  of  the  Referee's 
Decision,  rendered  on  the  8th  day  of  June,  1948.  We 
are  of  the  opinion  that  a  review  of  the  referee 's  deci- 
sion would  result  in  no  advantage  to  the  claimants; 
therefore,  the  Request  for  Review  is  hereby  denied. 
OFFICE  OF  APPEALS 
COUNCIL, 

/s/  JOSEPH  E.  McELVAIN, 
Chairman. 

Date:  June  29,  1948. 
ERB— 6/29/48. 


Federal  Security  Agency 
Social  Security  Board 

Office  of  Appeals  Council 

Request  for 
Review  of  Referee's  Decision 

In  the  Case  of  Mary  R.  Baiocchi  (Claimant) ; 
Almando  Baiocchi  (Wage  Earner),  Social  Se- 
curity Account  No.  552-14-0672).  Claim  for 
Widow's  Current  Insurance  Benefits  and  Minor 
Children's  Benefits. 
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To  the  Appeals  Council  : 

I  disagree  with  the  referee's  decision  on  the  above 
claim  and  request  that  the  Appeals  Council  re- 
view it. 

Remarks:  (If  you  wish  you  may  use  this  space 
for  statement  of  reasons  for  disagreement.) 

I  contend  that  all  of  my  deceased  husband's  work 
was  not  agricultural  work  in  any  sense  for  the 
reasons  set  forth  in  my  '' Request  for  Hearing," 
dated  May  4,  1948,  which  reasons  are  hereby  re- 
affirmed and  incorporated  herein  as  if  here  set  forth 
in  full. 

/s/  MARY  R.  BAIOCCHI, 
221  Cleaves  Avenue, 
San  Jose,  California. 

/s/  ARTHUR  L.  JOHNSON, 
Attorney  for  Applicant  and  the  other  wage  earners 
affected  by  the  decision,  and  their  dependents. 

Date  June  10,  1948.  [2] 

Acknowledgment  of  Request  for 
Review  of  Referee's  Decision 

Your  request  for  review  of  the  referee's  decision 
In  this  case  was  filed  on  June  11,  1948,  at  San  Jose, 
Calif.  The  Chairman  of  the  Appeals  Council  will 
notify  you  of  the  Council's  action  on  your  request. 

(For  the  Social  Security  Board.) 
By  /s/  JOHN  J.  CASSIDY, 
Manager, 

San  Jose,  California. 
To  Appeals  Council.  [3] 
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Administration 

Case  12-1093-94-95 

CO  :R0  :XII 

Notice  of  Decision 

443  Federal  Office  Building 
80  Fulton  Street 
San  Francisco  8,  California 
June  8,  1948. 

Mrs.  Mary  R.  Baiocchi 
221  Cleaves  Avenue 
San  Jose,  California 

Dear  Mrs.  Baiocchi: 

Enclosed  is  a  copy  of  my  decision  in  your  case 
which  is  that  you  are  not  entitled  to  the  Widow's 
Current  Insurance  Benefits  and  Child's  Insurance 
Benefits  for  which  you  applied. 

If  you  disagree  with  my  findings  of  fact  or  appli- 
cation of  the  law,  as  stated  in  this  decision,  you  may 
request  that  it  be  reviewed  by  the  Appeals  Council 
of  the  Social  Security  Administration.  Such  re- 
quest, however,  must  be  made  in  writing  and  filed 
within  thirty  days  from  the  date  of  this  letter,  and 
may  be  filed  at  any  field  office  of  the  Social  Security 
Administration. 

If  you  have  any  question  about  this  decision,  or 
desire  further  information  regarding  its  review,  I 
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suggest  that  you  write  to  or  call  at  the  nearest  field 
office  of  the  Social  Security  Administration. 
Sincerely  yours, 

/s/  MARTIN  TIEBURG, 
Referee. 
Enclosure 

cc :  Mr.  Arthur  L.  Johnson 
San  Jose,  California 
Mr.  Gerald  H.  Hagar 
Oakland,  California 
Appeals  Council,  Washington,  D.  C. 
San  Francisco  Area  Office 
Field  Office,  San  Jose,  California.  [4] 

Federal  Security  Agency 
Social  Security  Administration 

Office  of  Appeals  Council 

REFEREE'S  DECISION 

In  the  Case  of  Mary  R.  Baiocchi  (Claimant),  Case 
No.  12-1093.  Claim  for  Widow's  Current  Insur- 
ance Benefits. 

In  the  Case  of  Mary  R.  Baiocchi  on  Behalf  of 
Leola  D.  Baiocchi  (Claimant),  Case  No. 
12-1094.  Claim  for  Child's  Insurance  Benefits. 

In  the  Case  of  Mary  R.  Baiocchi  on  Behalf  of 
Geraldine  Baiocchi  (Claimant),  Case  No. 
12-1095.  Claim  for  Child's  Insurance  Benefits. 

In  the  Case  of  Almando  Baiocchi  (Wage  Earner), 
Social  Security  Account  No.  552-14-0672. 
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Mary  R.  Baiocchi,  claimant  herein  on  her  own 
behalf,  and  on  behalf  of  her  children  Leola  D. 
Baiocchi  and  Geraldine  Baiocchi,  disagreed  with 
the  determination  of  the  Bureau  of  Old-Age  and 
Sui-yivors  Insurance  of  the  Social  Security  Admin- 
istration, by  which  determination  her  application 
for  benefits  was  disallowed  and  filed  a  request  for 
a  hearing  before  a  referee  of  the  Social  Security 
Administration.  Such  a  hearing  was  held  before  the 
undersigned  referee  in  San  Jose,  California,  on  May 
26,  1948.  The  record  was  thereafter  reopened  to 
allow  introduction  thereunto  of  additional  docu- 
mentary evidence  received.  The  claimant  was  per- 
sonally present  at  the  hearing  and  participated 
therein,  together  with  her  duly  appointed  legal  rep- 
resentative, Mr.  Arthur  L.  Johnson.  Mr.  T.  O. 
Kluge  and  Mr.  R.  G.  Wells,  being  the  general  man- 
ager and  personnel  director,  respectively,  of  the 
California  Prune  and  Apricot  Growers  Association, 
were  present  and  participated  in  the  hearing, 
together  with  Mr.  Gerald  H.  Hagar,  of  the  law  firm 
of  Hagar,  Crosby  &  Crosby,  attorneys  for  the  Asso- 
ciation, was  also  present  and  participated  in  the 
hearing. 

The  claimant  contends  that  the  service  rendered 
by  her  husband  for  the  California  Prune  and  Apri- 
cot Growers  Association  were  in  covered  employ- 
ment and  that  all  of  his  earnings  from  such  employ- 
ment should  be  credited  by  the  Social  Security 
Administration  as  wages  as  a  result  whereof  the 
wage  earner  would  have  at  the  time  of  his  death  a 
fully  insured  status. 
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The  benefits  applied  for  by  the  claimant  on  behalf 
of  her  children  are  provided  for  in  section  202(c) 
of  the  Social  Security  Act,  as  amended,  and  the 
benefits  [5]  applied  for  by  the  claimant  on  her  own 
behalf  are  provided  for  in  section  202(e).  The 
claimant,  on  her  own  behalf  and  on  behalf  of  her 
children,  has  satisfied  all  of  the  conditions  of  en- 
titlement under  those  sections,  with  the  exception 
of  those  conditions  which  require  that  the  wage 
earner  have  been,  at  the  time  of  his  death,  a  fully 
or  currently  insured  individual. 

"Fully  insured  individual"  is  defined  in  section 
209(g)  and  for  the  purposes  of  this  case,  based 
upon  the  wage  earner's  death  on  July  8,  1945,  to 
constitute  him  a  fully  insured  individual  he  would 
have  required  seventeen  calendar  quarters  of 
coverage. 

"Currently  insured  individual"  is  defined  in  sec- 
tion 209(h)  and  under  the  provisions  of  that  section 
the  wage  earner,  in  order  to  be  so  insured,  required 
six  quarters  of  coverage  of  the  twelve  calendar 
quarters  elapsing  immediately  preceding  the  cal- 
endar quarter  in  which  the  wage  earner  died. 

The  record  in  this  case  discloses  that  the  wage 
earner  performed  services  for  the  California  Prune 
and  Apricot  Growers  Association,  commencing  in 
the  latter  part  of  1939,  to  and  including  approxi- 
mately November  4,  1944.  Over  that  period  he  per- 
formed services  in  four  separate  functions  of  the 
operations  of  the  Association,  which  functions  were 
as  follows:   (1)   Processing  and  packing;   (2)   Re- 
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ceiving  and  grading;  (3)  Shipping;  and  (4)  Main- 
tenance. All  of  the  wages  received  for  such  services 
since  and  including  the  year  1940  are  subject  to  the 
determination  herein  to  be  made,  excepting  that 
under  the  provisions  of  section  205(c)(2)  the 
statute  of  limitations  has  operated  against  the  wage 
reportings  and  credits  on  the  wage  record  of  this 
wage  earner  for  the  year  1940  and  cannot  be  al- 
tered, deleted  or  changed  as  a  result  of  this  deci- 
sion. As  regards  all  employment  for  this  Associa- 
tion prior  to  1940,  the  services  were  admittedly  ren- 
dered in  employment  under  the  Social  Security  Act 
and  its  interpretation  then  in  effect.  Since  1940,  the 
wage  earner,  in  numerous  pay  periods,  performed 
maintenance  services  which  constituted  more  than 
one-half  of  all  services  rendered  for  the  Association 
during  such  pay  period  and  therefore  his  entire 
earnings  for  such  pay  period  were  credited  as  wages 
under  the  provisions  of  209(c).  After  crediting  the 
wage  earner  with  all  earnings  prior  to  1939  and 
during  1940  and  all  pay  periods  subsequent  to  1940, 
during  which  periods  his  services  for  the  Associa- 
tion in  maintenance  work  constituted  more  than 
fifty  per  cent  of  the  services  rendered  during  such 
pay  period,  the  referee  finds,  as  the  record  shows, 
that  the  wage  earner  had  fourteen  calendar  quar- 
ters of  coverage  towards  the  seventeen  quarters  of 
coverage  required  for  a  fully  insured  status  and  had 
two  quarters  of  coverage  towards  a  currently  in- 
sured status. 

For  the  purposes  of  this  case  we  will  concern 
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ourselves  only  with  services  performed  by  the  wage 
earner  in  the  functions  of:  (1)  Processing  and 
IDacking;  (2)  Receiving  and  grading;  and  (3)  Ship- 
ping. The  Bureau  has  held  that  such  services  were 
in  agricultural  labor  and  as  such  were  excluded 
from  employment,  and  the  remuneration  received 
by  the  wage  earner  therefor  cannot  be  credited  as 
wages.  That  presents  the  very  issue  to  be  deter- 
mined at  this  time. 

The  California  Prune  and  Apricot  Growers  Asso- 
ciation, the  employer  in  question  here,  is  a  coopera- 
tive association  made  up  of  approximately  5,000 
growers  whose  growing  [6]  activities  are  in  Califor- 
nia and  in  the  main  confined  to  the  area  between  Red 
Bluff  on  the  north  and  the  Tehachapi  Mountains  in 
the  south.  This  is  what  is  generally  known  as  Cen- 
tral California,  in  which  large  area  are  situated  the 
San  Joaquin  and  Sacramento  Valley.  The  5,000 
some  odd  growers  referred  to  are  not  directly  mem- 
bers of  the  California  Prune  and  Apricot  Growers 
Association,  hereinafter  referred  to  as  "Associa- 
tion," but  are  members  of  twenty-eight  local  asso- 
ciations, each  independent  from  the  other,  which 
local  associations,  in  turn,  are  members  of  the  As- 
sociation. Each  one  of  these  locals  has  its  own 
organization  and  elects  representatives  of  itself  to 
become  members  of  the  Association.  None  of  these 
local  associations  own  any  physical  properties.  All 
the  physical  properties  utilized  for  packing  and 
distribution  of  produce  are  owned  by  the  Associa- 
tion. The  Association  has  eighteen  plants  situated 
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at  various  points  over  its  service  area  in  the  state 
but  San  Jose  is  the  principal  place  of  business  of 
the  Association,  wherein  are  situated  eight  plants. 
The  Association's  head  offices  are  also  situated  in 
San  Jose. 

The  Association  handles  prunes,  peaches,  apri- 
cots, apricot  pits  and  nectarines,  in  approximately 
that  order  of  importance  or  volume.  All  of  the 
fruits  handled  by  it  are  dried  fruits.  Of  the  total 
volume  of  business  handled  by  the  Association,  ap- 
proximately eighty-five  per  cent  is  in  prmies.  For 
our  purposes,  it  appears  that  it  will  not  be  neces- 
sary to  consider  this  Association  other  than  in  its 
prune  production,  since  that  is  its  principal  busi- 
ness and  will  substantially  reflect  its  operations  in 
the  other  products  enumerated. 

At  appears  that  the  region  in  question,  to  wit,  the 
Central  California  region,  jDroduces  and  distributes 
approximately  90%  of  all  prunes  produced  and  dis- 
tributed in  the  United  States  and  of  the  total  prune 
production  the  Association  handles  approximately 
one-third  or  more.  The  remaining  two-thirds  of 
prunes  produced  and  distributed  are  handled  by 
commercial  packers,  consisting  of  from  twenty  to 
thirty-five  concerns.  The  Association  handles  almost 
twice  as  much  in  volume  in  the  prune  business  as 
its  closest  competitor. 

The  grower  brings  his  prunes  to  one  of  the  pack- 
ing houses  operated  by  the  Association  and  ujDon 
delivery  and  inspection  thereof  by  the  Association 
is  given  a  receipt  for  such  delivery.  At  the  time  the 
receipt  is  given,  the  fruit  is  received  and  the  matter 
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is  reported  to  the  accounting  office  of  the  Associa- 
tion, and  the  grower  is  paid  an  ' '  advance  payment, ' ' 
which  is  65%  of  the  field  price  which  prunes  are 
then  bringing.  Thereafter  and  until  the  seasonal 
pack  is  totally  sold,  progress,  accountings  and  pay- 
ments are  made,  and,  at  the  time  the  entire  seasonal 
pack  is  sold,  the  grower  is  given  a  final  accounting 
and  payment  for  prunes  delivered  to  the  Associa- 
tion in  that  season.  The  prunes,  upon  receipt  are 
co-mingled  with  all  other  prunes  in  the  packing 
house  and  are  shipped  as  orders  are  received.  Con- 
sequently, the  prunes  may  remain  in  the  packing 
house  anywhere  from  two  months  to  eighteen 
months,  depending  on  the  size  of  the  pack  and  the 
condition  of  the  prune  market.  So,  it  appears  that 
in  some  instances  a  grower  may  wait  as  long  as 
eighteen  months  for  his  final  payment  and  account- 
ing. After  the  prunes  are  delivered  by  the  grower 
to  the  Association,  he  loses  all  control  over  them 
physically  and  under  the  contract  he  has  with  the 
local  association,  of  which  he  is  a  member,  he  parts 
with  sufficient  title  in  those  prunes  to  the  Associa- 
tion to  allow  the  Association  to  handle  those  prunes 
as  outright  owner.  In  this  regard,  the  Association  is 
empowered  to  borrow  money,  giving  the  prune  pack 
in  its  possession  as  security  therefor  and  do  all  of 
the  things  necessary  or  proper  that  any  person,  who 
is  the  outright  owner  of  produce,  might  do  with 
such  prunes.  However,  it  appears  from  the  manner 
in  which  the  title  is  handled  that  the  grower  con- 
tinues carrying  economic  risk,  as  it  cannot  be  de- 
termined [7]  what  he  will  receive  for  his  crop  until 
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the  entire  seasonal  crop  of  all  member  growers  is 
sold  in  full.  In  this  regard,  the  transfer  of  the 
prunes  from  the  grower  to  the  Association  differs 
from  the  transfer  of  produce  from  a  grower  to  a 
commercial  packer  who  purchases  the  produce  out- 
right at  a  market  price,  or  any  other  price  agreed 
upon  between  the  grower  and  the  commercial 
packer. 

As  stated  previously,  with  the  exception  of  apri- 
cot pits,  this  Association  deals  only  in  dried  fruits. 
The  fruits  are  harvested  on  the  farms  or  orchards 
of  the  grower  and  after  harvesting,  are  dehydrated 
for  the  grower,  at  his  own  expense.  It  appears  from 
the  records  available  that  85%  of  the  fruit  brought 
to  this  Association  has  been  dehydrated  for  the 
grower  by  commercial  dehydrating  plants  and  the 
cost  thereof  has  been  paid  to  such  dehydrators  by 
the  grower.  No  dehydration  process  whatsoever  is 
performed  by  the  Association.  When  the  produce  is 
brought  by  the  grower  in  dehydrated  form  to  the 
Association  and  after  it  has  been  weighed,  it  is  first 
tested  to  determine  its  perishability.  If  the  produce 
does  not  meet  the  standards  of  the  Association  in 
this  regard,  it  is  rejected  by  the  Association.  Upon 
acceptance  by  the  Association  it  is  placed  in  bins 
after  it  has  been  graded  and  remains  in  those  bins 
until  it  is  ready  to  be  packed.  Before  packing  the 
produce  is  sterilized  and  with  the  exception  of  the 
actual  packing  operation  that  is  the  only  process 
performed  on  the  fruit  by  the  Association.  None  of 
the  fruit  is  packaged  until  an  order  therefor  is  re- 
ceived by  the  Association.  Generally,  the  Association 
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engages  in  two  types  of  packing,  to  wit:  (1)  "Car- 
ton" pack,  and  (2)  "bulk"  pack.  These  two  types 
or  categories  are  in  turn  divided  into  numerous 
categories  consisting  of  the  types  and  sizes  of  car- 
tons, boxes,  barrels,  etc.,  employed.  The  "carton" 
pack  referred  to  is  the  pack  generally  prepared  for 
the  consuming  trade.  About  4:0%  of  the  total  prunes 
packaged  are  "carton"  packed  and  the  balance  is 
"bulk"  packed.  Of  the  "carton"  pack,  approxi- 
mately 40%  of  the  sales  made  by  the  Association  are 
directly  to  large  retail  organizations,  such  as  chain 
stores,  super  markets,  etc.,  which  organization,  in 
turn,  sells  directly  to  the  consuming  public.  The 
balance  of  the  "carton"  pack  is  sold  to  wholesalers. 
Approximately  75%  of  the  "bulk"  pack  is  distrib- 
uted through  wholesalers. 

From  the  evidence  in  this  record  it  appears  that 
this  Association  performs  its  functions  and  handles 
its  produce  substantially  identical  to  the  mamier 
and  method  utilized  by  Rosenberg  Brothers,  a  com- 
mercial packer.  Rosenberg  Brothers  was  the  em- 
ployer involved  in  the  case  of  Miller  vs.  Burger, 
161  Fed.  2d.  992,  in  which  case  it  was  held  that  a 
processor  of  dried  fruit  was  not  engaged  in  agri- 
cultural labor. 

"Agricultural  labor"  is  defined  in  section  209  (1) 
which  reads,  in  part,  as  follows : 

' '  The  term  '  agricultural  labor '  includes  all  service 
performed — 

"(4)  In  handHng,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading,  storing,  or 
delivery  to  storage  or  to  market  or  to  a  carrier  for 
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transportation  to  market,  any  agricultural  or  hor- 
ticultural commodity;  but  only  if  such  service  is 
performed  as  an  incident  to  ordinary  farming  oper- 
ations or,  in  the  case  of  fruits  and  vegetables,  as  an 
incident  to  the  preparation  of  such  fruits  or  vege- 
tables for  market.  The  provisions  of  this  paragraph 
shall  not  be  deemed  to  be  applicable  with  respect  to 
service  performed  in  connection  with  commercial 
canning  [8]  or  commercial  freezing  or  in  connection 
with  any  agricultural  or  horticultural  commodity 
after  its  delivery  to  a  terminal  market  for  distribu- 
tion for  consumption.  ..." 

The  Social  Security  Administration  has  deter- 
mined that  the  principals  enunciated  in  the  Burger 
case,  (supra),  do  not  establish  a  basis  for  a  finding 
that  an  individual  rendering  processing  services  for 
a  cooperative  association  is  engaged  in  "employ- 
ment" within  the  contemplation  of  the  Social  Se- 
curity Act,  as  amended.  The  position  taken  by  the 
Administration  is  to  the  effect  that  services  on  and 
after  January  1,  1940,  in  the  handling,  packing, 
packaging,  processing,  grading,  storing,  or  deliver- 
ing to  storage  or  to  market  or  to  a  carrier  for  trans- 
portation to  market,  of  dried  fruit,  as  well  as  fresh 
fruit  and  fresh  vegetables,  which  such  handling  is 
for  the  account  of  the  producer  (i.e.,  where  the 
processor,  whether  a  cooperative  or  a  commercial 
handler,  operates  on  a  fee  basis  and  does  not  buy 
the  producer's  product  outright),  are  excepted  serv- 
ices under  section  209(1)  (4)  of  the  Social  Security 
Act,  as  amended. 
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The  referee,  accordingly,  finds  that  the  services 
rendered  by  the  wage  earner  since  January  1,  1940, 
as  a  dried  fruit  processor,  excluding  services  ren- 
dered as  a  maintenance  man,  for  the  California 
Prune  and  Apricot  Growers  Association,  a  coopera- 
tive association,  are  excepted  as  ''agricultural 
labor"  under  section  209(1)  (4)  of  the  Social  Se- 
curity Act,  as  amended. 

There  is  evidence  in  this  record  that  the  claimant 
and  also  her  daughters  have,  at  times,  since  the  date 
of  the  death  of  the  wage  earner,  rendered  services 
in  covered  employment  which  would  subject  their 
respective  benefits  to  deductions  for  some  months 
under  the  provisions  of  section  203(d)(1).  How- 
[ever,  since  it  has  been  found  that  no  benefits  were 
payable,  the  referee  makes  no  specific  finding  as  to 
any  particular  months  in  which  the  benefits  of  any 
of  the  beneficiaries  are  subject  to  deductions  under 
the  provisions  of  section  203(d)(1). 

Is  lit  therefore  the  decision  of  this  referee  that 
claimant,  on  her  own  behalf,  and  on  behalf  of  her 
two  children,  is  not  entitled  to  the  widow's  current 
insurance  benefits  and  the  child's  insurance  benefits 
for  which  she  has  applied. 

/s/  MARTIN  TIEBURG, 
Referee. 

Date:     June  8,  1949.  [9] 
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Arthur  L.  Johnson 

Attorney  at  Law 

202  Porter  Bldg., 

2nd  and  Santa  Clara  Sts. 

San  Jose  20,  California 

May  20,  1948. 
Hon.  Martin  Tieburg, 
Referee,  Social  Security  Administration, 
443  Federal  Office  Bldg., 
San  Francisco  2,  California. 

Dear  Mr.  Tieburg: 

In.  ref :  Claim  of  Mary  R.  Baiocchi, 
No.  552-14-0672. 

Mindful  of  your  regulations  requiring  ten  days' 
notice  for  hearings  I  am  writing  this  to  waive  this 
requirement  on  behalf  of  the  claimant,  who  will  be 
prepared  to  proceed  with  the  hearing  at  1:30  p.m. 
on  next  Wednesday,  May  26,  1948,  at  the  Social 
Security  Administration  offices  in  the  Commercial 
Bldg,,  San  Jose,  California,  in  accordance  with  ar- 
rangements made  by  long  distance  telephone. 

Thanking  you  for  your  cooperation  in  this  mat- 
ter, I  remain. 

Very  sincerely  yours, 

/s/  ARTHUR  L.  JOHNSON. 
ALJ:W 


\ 
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C.C.  to:  1.     Mr.  T.  O.  Kluge, 
General  Manager, 
California  Prune  &  Apricot 

Growers  Association, 
Market  &  San  Antonio  Streets, 
San  Jose  5,  California. 

2.  Mrs.  Mary  R.  Baiocchi, 
221  Cleaves  Avenue, 
San  Jose,  California. 

3.  Mr.  John  J.  Cassidy, 

Manager,  Social  Security  Administra- 
tion, 
Commercial  Bldg., 
San  Jose,  California.  [9-A] 

Federal  Security  Agency 
Social    Security   Administration 

Office  of  Appeals  Council 

Request  for  Hearing 

In  the  case  of  Mary  R.  Baiocchi,  Claimant,  Al- 
mando  Baiocchi,  Wage  earner,  552-14-0672, 
Social  Security  Account  number. 

Claim   for:   Widow's   Current   Insurance   Benefits 
and  Minor  Children's  Benefits. 

To  the  Social  Security  Administration: 

I  disagree  with  the  determination  made  on  the 
above  claim,  and  therefore  request  a  hearing  be- 


104  Oscar  R.  Ewing,  etc., 


\ 


fore  a  referee  of  the  Social  Security  Administra- 
tion. If  convenient,  I  would  like  to  have  this 
hearing  held  on  or  about  May  18,  1948,  at  or  near 
San  Jose,  California. 

Remarks:  I  claim  that  my  deceased  husband's 
work  was  not  agricultural  in  any  sense,  that  it 
comes  squarely  within  the  decisions  of  the  U.  S. 
District  Courts  in  the  cases  of  Bettencourt  vs. 
Social  Security  Board,  QQ  Fed.  Supp.  629,  and 
Burger  vs.  Social  Security  Board,  66  Fed.  Supp. 
619,  and  of  the  U.  S.  Circuit  Court  of  Appeals  in 
the  cases  of  Miller  vs.  Bettencourt,  161  F.  2d  995, 
and  Miller  vs.  Burger,  161  F.  2d  992  (June  5,  1947) 
as  work  done  at  both  the  "growers'  market"  and 
at  a  "terminal  market  for  distribution  for  con- 
sumption" and  was  clearly  commercial  under  these 
decisions  and  under  the  decisions  of  the  Appeals 
Council  of  the  Social  Security  Administration  in 
the  cases  of  Edgar  T.  Penn  (554-03-8307)  and 
Marguerite  K.  Grimley  (554-03-7972),  decided  July 
15,  1947,  and  July  16,  1947,  respectively. 

I  claim  further  that,  except  for  any  portion  that 
was  under  $45  during  any  quarter,  the  work  clearly 
was  brought  under  coverage  of  the  Act  by  the  ex- 
press terms  of  Sect.  209  (b)  (10)  (A)(i),  -and  am 
bringing  this  as  a  test  case  for  all  the  employees  of 
the  California  Prune  &  Apricot  Growers  Associa- 
tion and  the  Sun-Maid  Raisin  Growers  of  Cali- 
fornia, the  only  two  dried  fruit  cooperatives  in 
America,  both  of  which  fall  within  the  categories 


vs.  Mary  R.  Baiocchi  105 

already  ruled  covered  by  the  courts  and  the  Social 
Security  Administration. 

Date:  May  4,  1948. 

/s/  MARY  R.  BAIOCCHI, 

Claimant, 

221  Cleaves  Ave., 
San  Jose,  Calif. 

/s/  ARTHUR  L.  JOHNSON, 
202  Porter  Bldg., 
San   Jose,   Calif. 
Attorney  for  Applicant  and  the  other  wage  earners 
involved,  and  their  dependents. 

Acknowledgment  of  Request  for  Hearing 

Your  request  for  a  hearing  (of  which  the  above 
is  a  copy)  was  filed  on  May  7th,  1948,  at  Room 
|1002  Commercial  Bldg.,  28  No.  1st  St.,  San  Jose, 
'California.  The  referee  will  notify  you  of  the 
time  and  place  of  the  hearing  at  least  10  days 
_prior  to  the  date  which  will  be  set  for  the  hearing. 

For  the  Social  Security  Board, 
By  /s/  JOHN  J.  CASSIDY, 
Manager, 

San  Jose,  Calif. 

To:  Regional  Referee. 
[Stamped] :    May  10,  1948.  [9-B] 
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TRANSCRIPT  OF  HEARING 

(Transcript  of  the  hearing  in  the  cases  of 
Mary  R.  Baiocchi  on  her  own  behalf,  and  on 
behalf  of  Leola  D.  and  Geraldine  Baiocchi,  for 
widow's  current  insurance  benefits  and  child's 
insurance  benefits,  based  upon  the  wage  record 
of  the  deceased  wage  earner,  Almando  Baiocchi, 
social  security  account  number  552-14-0672, 
whose  claims  were  disallowed  by  the  Bureau  of 
Old- Age  and  Survivors  Insurance  of  the  Social 
Security  Administration.  Upon  her  request  a 
hearing  was  held  before  Martin  Tieburg,  a 
referee  of  the  Federal  Security  Agency,  in  San 
Jose,  California,  on  May  26,  1948.  The  claim- 
ant was  present  and  participated  in  the  hear- 
ing. Representing  the  claimant  was  Mr. 
Arthur  L.  Johnson,  and  also  testifying  were 
Mr.  Richard  Gr.  Wells,  Personnel  Director, 
California  Prune  and  Apricot  Growers  As- 
sociation; Mr.  Gerald  H.  Hagar,  Attorney, 
Hagar,  Crosby  &  Crosby,  Oakland,  California, 
and  Mr.  T.  O.  Kluge,  General  Manager,  Cali- 
fornia Prune  and  Apricot  Growers  Associa- 
tion.) 

Opening  Statement  by  the  Referee 

This  is  the  hearing  in  the  matter  of  Mary  R. 
Baiocchi  on  her  own  behalf  and  on  behalf  of  her 
two  children,  whose  names  are  Leola  D.  Baiocchi 
and  Geraldine  Baiocchi,  who  filed  for  widow's  in- 
surance benefits  and  child's  insurance  benefits,  being 
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appeals  cases  numbers  12-1093,  12-1094,  and  12- 
1095. 

Mrs.  Baiocchi  filed  an  application  for  the  bene- 
fits referred  to  with  the  Bureau  of  Old-Age  and 
Survivors  Insurance  of  the  Social  Security  Ad- 
ministration. The  Bureau  considered  the  applica- 
tion and  came  to  the  determination  and  did  make 
the  determination  that  the  wage  earner  was  not  a 
fully  insured  individual.  This  determination  was 
made  on  the  basis  that  the  earnings  that  he  had 
received  from  the  California  Prune  and  Apricot 
Growers  Association  were  in  agricultural  labor  and, 
as  such,  were  not  wages,  and  without  those  earn- 
ings [10]  on  his  wage  record  the  wage  earner  did 
not  have  the  number  of  quarters  required  to  con- 
stitute him  a  fully  insured  individual. 

Mrs.  Baiocchi,  on  her  own  behalf,  and  on  behalf 
of  her  two  children,  disagreed  with  the  determina- 
tion made  by  the  Bureau  and  filed  a  request  for 
a  hearing  before  a  referee  of  the  Social  Security 
Administration.  Such  a  hearing  is  being  held  in 
San  Jose,  California,  on  May  26,  1948,  before 
Martin  Tieburg,  referee  for  Region  XII.  Present 
at  this  hearing  is  Mrs.  Baiocchi  on  her  own  behalf 
and  on  behalf  of  her  children.  Representing  Mrs. 
Baiocchi  on  her  own  behalf  and  on  behalf  of  her 
children  is  Mr.  Arthur  L.  Johnson  who  has  been 
duly  authorized  to  appear  as  her  attorney.  Also 
present  to  testify  is  a  witness  from  the  California 
Prune  and  Apricot  Growers  Association,  Mr.  Rich- 
ard G.  Wells,  personnel  director  of  that  associa- 
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tion.  He  is  present,  together  with  the  attorney  for 
the  association — is  your  name  Mr.  Hagar? 

Mr.  Hagar:    Yes. 

The  Referee:  Mr.  Gerald  H.  Hagar  of  Oakland, 
California.  All  these  parties  will  testify  and  par- 
ticipate in  this  hearing  when  called  upon  to  do  so. 
In  addition  to  those  parties  present  is  Mr.  T.  O. 
Kluge,  general  manager  of  the  association,  San  Jose, 
California,  and  if  called  upon  to  do  so  will  appear 
and  participate  in  this  hearing  either  at  this  time 
or  at  a  continued  or  adjourned  hearing. 

Now,  Mrs.  Baiocchi  and  Mr.  Johnson,  I  am  going 
to  read  to  you  the  remarks  that  are  included  upon 
the  request  for  hearing  which  was  executed  by  Mrs. 
Baiocchi  on  May  4,  1948,  and  ask  you  if  that  clearly 
and  distinctly  sets  forth  the  contention  that  you 
make  at  this  time  on  this  appeal.  The  following 
is  a  reading  of  the  request  for  hearing.   (Reads.) 

"I  claim  that  my  deceased  husband's  work  was 
not  agricultural  in  any  sense,  that  it  comes  squarely 
within  the  decisions  of  the  U.  S.  District  Courts 
in  the  cases  of  Bettencourt  vs.  Social  Security 
Board,  66  Fed.  Supp.  629,  and  Burger  vs.  Social 
Security  Board,  66  Fed.  Supp.  619,  and  of  the  U.  S. 
Circuit  Court  of  Appeals  in  the  cases  of  Miller  vs. 
Bettencourt,  161  F.  2d  995,  and  Miller  vs.  Burger, 
161  F.  2d  992  (June  5,  1947)  as  work  done  at  both 
the  'growers'  market'  and  at  a  'terminal  market  for 
distribution  for  consumption'  and  was  clearly  com- 
mercial under  these  decisions  and  under  the  deci- 
sions of  the  Appeals  Council  of  the  Social  Security 
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Administration  in  the  cases  of  Edgar  T.  Penn  (554- 
03-8307)  and  Marguerite  K.  Grimley  (554-03-7972), 
decided  July  15,  1947,  and  July  16,  1947,  respec- 
tively. 

''I  claim  further  that,  except  for  any  portion  that 
was  under  $45  during  any  quarter,  the  work  clearly 
was  brought  under  coverage  of  the  Act  by  the  ex- 
press terms  of  Sect.  209  (b)(10)  (A)  (i),  and  am 
bringing  this  as  a  test  case  for  all  the  employees  of 
the  California  Prune  &  Apricot  Growers  Associa- 
tion and  the  Sun-Maid  Raisin  Growers  of  Cali- 
fornia, the  only  two  dried  fruit  cooperatives  in 
America,  both  of  which  fall  within  the  categories 
already  ruled  covered  by  the  courts  and  the  Social 
Security  Administration. ' ' 

Mrs.  Baiocchi,  this  is  the  request  for  hearing 
which  you  have  supplemented  and  that  is  the  con- 
tention you  make;  is  that  correct  *? 

Mrs.  Baiocchi:     That's  right. 

The  Referee :  We  will  proceed  at  this  time  with 
the  introduction  of  the  various  exhibits  in  this 
matter  from  the  claim  file. 

Mr.  Johnson:  I  wonder  if  I  could  interpose  to 
state  there  that  I  represent  the  various  unions  in- 
volved in  this  and  am  appearing  on  behalf  of  all 
of  these  people  who  are  interested  in  this  problem. 
I  would  like  the  record  to  so  show  that  I  am  ap- 
pearing for  the  entire  group  of  both  this  association 
and  the  Sun-Maid  Raisin  Growers  of  California, 
representing  both  A  F  of  L  and  CIO  unions,  and 
independent  employees  and  their  dependents. 
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The  Referee:  For  the  purposes  of  the  record, 
could  you  state  for  the  record  the  exact  name  and 
title  of  these  unions  that  are  involved  in  this  case. 

Mr.  Johnson:  Well,  here  in  San  Jose  it  is  the 
Warehouse  Union,  the  CIO  group;  in  Fresno  it 
is [12] 

The  Referee:     What  local <? 

Mr.  Johnson :  Local  6.  In  Fresno  it  is  the  Dried 
Fruit  Union,  A  F  of  L  group ;  in  Oakland  it  is  the 
A  F  of  L  group ;  in  Napa,  the  A  F  of  L  group ;  in 
Healdsburg  it  is  the  CIO  group,  a  branch  of  the 
same  Local  6.  They  are  all  looking  to  me  to  take 
this  through  as  a  test  case  because  their  workers 
that  are  employed  by  these  two  associations,  co- 
operatives both  of  them,  and  the  only  two  dried 
fruit  coops  in  America,  as  I  understand  it,  and 
they  are  looking  to  me  to  handle  this  matter. 

The  Referee:  We  will  now  proceed  with  the  in- 
troduction of  the  exhibits  in  this  matter. 

Exhibit  A.  Application  of  Widow,  and  Widow 
on  Behalf  of  Child,  for  Survivors  Insurance  Bene- 
fits, Signed  by  Mary  R.  Baiocchi,  Dated  July  18, 
1945.  (Document  Nos.  1-2.) 

Exhibit  B.  Photostatic  Copy  of  Wage  Record 
of  A.  Baiocchi  as  Maintained  by  Social  Security 
Administration.   (Document  unnumbered.) 

Exhibit  C.  Request  for  Reconsideration,  Dated 
November  8,  1947.  (Document  No.  16.) 

Exhibit  D.  Copy  of  Wage  Record  of  Almando 
Baiocchi  for  Services  Rendered  California  Prune 
and  Apricot  Growers  Association,  from  February 
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1,  1941,  to  and  including  November  4,  1944.  (Docu- 
ment Nos.  22-26.) 

Exhibit  E.  Copy  of  Letter  to  Mrs.  Mary  R. 
Baiocchi  from  Social  Security  Administration, 
Dated  March  26,  1948.    (Document  No.  31.) 

Exhibit  F.  Report  of  Contact  Between  Albert 
L.  Benelisha,  Acting  Manager,  San  Jose,  California, 
Field  Office,  and  Thomas  Miller,  Secretary,  Cali- 
fornia Prune  and  Apricot  Growers  Association, 
San  Jose,  California,  Dated  April  28,  1948.  (Docu- 
ment No.  34.) 

Exhibit  G.  Letter  to  Social  Security  Adminis- 
tration from  T.  O.  Kluge,  General  Manager,  Cali- 
fornia Prune  and  Apricot  Growers  Association,  San 
Jose,  California,  Dated  April  29,  1948.  (Document 
No.  35.) 

That  constitutes  all  of  the  exhibits  in  this  matter. 

MRS.  MARY  R.  BAIOCCHI 

the  claimant,  was  duly  sworn  and  testified  as  fol- 
lows: [13] 

Examination 
By  the  Referee: 

Q.    Your  name  is  Mary  R.  Baiocchi? 

A.     That's  right. 

Q.     And  you  are  the  widow  of  Almando  Baiocchi  ? 

A.     That's  right. 

Q.  And  you  have  two  children  whose  names  have 
been  given,  and  they  are  the  children  of  yourself 
and  Mr.  Baiocchi?  A.     Yes. 

Q.     And  they  are  both  under  18  years  of  age? 
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(Testimony  of  Mrs.  Mary  R.  Baiocchi.) 

A.  One  is  over  18  now  but  at  the  time  of  the 
application  they  were  both  under  18.  Leola  is  over 
18  now. 

Q.    What  is  your  age?  A.    45. 

Q.  So  that  at  the  present  time  you  are  filing 
application  for  what  is  known  as  a  widow's  current 
insurance  benefit*?       ^     A.     Yes. 

Q.  At  the  time  of  your  husband's  death  you 
were  living  together  with  him  as  husband  and  wife  % 

A.     Yes. 

Q.     At  the  same  address?  A.     Yes. 

Q.     And  that  was  in  San  Jose  ?  A.     Yes. 

Q.  Is  your  present  correct  address  221  Cleaves 
Avenue,  San  Jose,  California?  A.     Yes.  [14] 

Q.  You  know  that  your  husband  was  at  one  time 
or  another  employed  by  the  California  Prune  and 
Apricot  Growers  Association?  A.     Yes. 

Q.  Do  you  know  anything  about  his  employ- 
ment other  than  the  fact  that  he  was  employed 
there  ? 

A.    Well,  I  know  he  did  all  kinds  of  work  there. 

Q.  But  you  don't  know  anything  about  the  as- 
sociation itself,  how  it  is  managed,  or  anything 
about  it?  That  is  something  that  you  would  be 
satisfied  to  rely  upon  the  testimony  adduced  from 
the  other  witnesses?  A.     I  think  so. 

Q.     And  that  is  agreeable,  is  it  not,  Mr.  Johnson? 

Mr.  Johnson:    Yes,  it  is,  Mr.  Referee. 

Q.  Do  you  have  any  facts  that  you  think  will  be 
pertinent  to  the  matters  which  will  come  before 
us  that  you  want  to  testify  to  other  than  the  facts 
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that  will  be  testified  to  by  the  officials  and  employees 
of  the  company  who  are  familiar  with  its  structure 
and  its  operations'? 

A.  Well,  the  thing-  is  that  I  don't  see  why  they 
could  call  that  agricultural  where  that  is  in  the  city 
limits,  almost  in  the  middle  of  the  city  limits. 

Q.  Well,  that  is  something,  of  course,  that  is 
quite  technical,  and  that  is  a  fact  to  be  considered 
and  will  be  considered. 

Mr.  Johnson,  do  you  know  of  anything  Mrs. 
Baiocchi  should  testify  to? 

Mr.  Johnson:  Well,  I  have  here  a  photograph 
of  Plant  No.  11  of  the  California  Prune  and  Apri- 
cot Growers  Association. 

Q.  Don't  you  think  it  is  best  that  we  reserve  that 
until  we  take  the  testimony  of  the  witnesses  who 
will  testify  as  to  its  operation.  They  will  be  [15] 
in  a  position  to  testify  as  to  its  location  and  every- 
thing about  it. 

Mr.  Johnson:    Yes. 

I  will  ask  if  her  deceased  husband  worked  at 
plant  No.  11  on  Cinnabar  Street? 

Q.     That  is  in  San  Jose? 

Mr.  Johnson:     Yes. 

Did  he  ever  work  at  any  other  plant  of  the 
association  ? 

A.  No.  He  worked  at  Roberts  but  that  is  not 
in  the  association. 

Q.  Now  in  connection  with  the  disposition  of 
these  matters,  and  while  you  are  a  witness  before 
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me  it  is  proper  that  I  ask  you  if  you  have  any 
finding  of  fact  that  you  propose  I  would  make  or, 
rather  than  that,  is  it  satisfactory  to  you  that  that 
matter  remain  for  the  close  of  the  hearing  and  that 
such  proposal  be  made  on  your  behalf  by  your 
attorney?  A.     I  think  so. 

Mr.  Jolmson:    That  is  satisfactory. 

Could  I  ask  if  you  have  in  your  file,  Mr.  Referee, 
a  breakdown  of  the  earnings  of  Leola  Baiocchi  and 
Geraldine  Baiocchi,  and  also  those  of  Mrs.  Mary 
Baiocchi  subsequent  to  the  death  of  the  wage  earner 
in  this  case.  I  think  it  would  be  material  because 
in  certain  months  more  than  $15.00  was  earned  by 
some   of  these   claimants   in   covered   employment. 

Q.  Well,  Mr.  Jolinson,  do  you  have  it  in  the 
form  of  a  list,  or  could  you  prepare  a  list  from  the 
information  furnished  by  your  client  that  you  could 
submit  for  the  purpose  of  the  record? 

Mr.  Johnson:  I  think  there  was  one  attached 
to  the  request  for  reconsideration.  I  assimied  that 
would  be  made  a  part  of  the  record  so  I  didn't 
prepare  an  additional  list.  [16] 

Q.  I  have  that  in  the  claim  file.  It  does  not  give 
the  employments  and  any  other  employment  covered 
or  noncovered  which  the  parties  may  have  engaged 
in,  which  is  in  itself  a  question.  I  might  suggest 
that  if  you  can  prepare  in  the  future  a  listing  of 
all  the  various  places  they  worked,  what  times  they 
worked  and  what  their  earnings  were — I  have  that 
of  Mary  Baiocchi  from  the  Richmond-Chase  Com- 
pany. 
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I  might  ask  you,  Mrs.  Baiocchi,  have  you  ever 
since  your  husband's  death  worked  for  any  other 
concern  other  than  the  Richmond-Chase  Company 
in  San  Jose,  Cahfornia'? 

A.     Yes,  I  worked  at  Clapp's  Baby  Poods. 

Q.     Is  that  a  cannery? 

A.     Cannery  for  baby  food  in  Santa  Clara. 

Q.  Do  you  have  a  listing  of  her  earnings  and 
the  times  they  were  received  or  could  you  obtain 
those  ? 

Mr.  Johnson:  I  don't  have  them  except  for  the 
Richmond-Chase  Company,  but  I  imagine  we  could 
obtain  those.    That  is  during  this  year*? 

Q.     Since  the  death  of  her  husband. 

Mr.  Johnson:  Your  testimony  is  that  your  work 
with  these  two  concerns  that  you  last  mentioned 
has  all  been  in  the  year  1948 ;  is  that  correct  ? 

A.     Well,  the  latter  part  of  '47  and  '48  now. 

Mr.  Johnson:  How  much  of  it  was  done  in  the 
latter  part  of  '47  ?  A.     Just  about  2  weeks. 

Mr.  Johnson:     What  month'? 

A.     December. 

Mr.  Johnson:  How  much  did  you  earn  in  those 
2  weeks  in  December'? 

A.     They  were  very  small  checks.  [17] 

Mr.  Johnson:     Over  $15.00*? 

A.     Yes. 

Q.    What  concern  was  that  for'? 

A.     Clapp's  Baby  Food. 

Mr.  Johnson :    Have  you  been  working  in  covered 
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employment  and  earning  over  $15.00  per  month  ever 
since  the  first  of  this  year*? 

A.     Just  about.    I  made  over  $15.00. 

Mr.  Johnson:  So  that  this  record  then,  Mr. 
Referee,  would  be  complete  as  far  as  stating  the 
facts  on  the  basis  of  which  a  ruling  might  be  made 
in  that  regard,  as  far  as  Mrs.  Mary  Baiocchi  is 
concerned. 

Q.  What  kind  of  work  did  you  do  for  the  Rich- 
mond-Chase Company'? 

A.     Machine  operator  or  cutter. 

Q.     What  did  they  produce? 

A.     Canning  fruit. 

Q.     It  was  a  canning  operation  ?  A.     Uhuh. 

Q.  You  didn't  engage  in  any  packing  operations 
of  fresh  fruits  and  vegetables'?  A.     No. 

Q.  Then  is  it  stipulated,  that  is,  are  you  in  a 
position  to  stipulate  these  earnings  from  Richmond- 
Chase  were  in  covered  employment? 

Mr.  Johnson:     Correct. 

Q.  Now,  insofar  as  the  two  children  are  con- 
cerned, the  record  here  discloses  that  Leola  Baiocchi 
was  paid  on  July  18,  1945,  $70.47.  What  period  did 
that  cover?  A.     I  think  that  was  in  '45.  [18] 

Q.  I  think  it  would  require — possibly  your  recol- 
lection may  not  serve  you  that  far  back,  but  if  you 
can  investigate  that  a  bit  further  and  ascertain  in 
what  months  she  worked  and  what  sums  she  re- 
ceived for  the  months  rather  than  the  pay  dates, 
I  would  like  to  have  that,  Mr.  Johnson. 
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A.  She  was  going  to  school  at  the  time.  She 
only  worked  in  the  summer  time,  July,  August  and 
September.  It  would  be  about  the  middle  of  Sep- 
tember, that  is  about  all. 

Q.  So  that  she  performed  no  services  in  June 
of  1945  at  all  that  you  know  of? 

A.     She  was  going  to  school  at  the  time. 

Q.     Was  that  for  the  U.  S.  Produce  Company? 

A.     That's  right. 

Q.     What  kind  of  a  business  is  it? 

A.     Cannery.    Fresh  fruit. 

Q.     They  can  fresh  fruit?  A.     Uhuh. 

Q.  There  is  no  other  fresh  fruit  packing  other 
than  canning  operations? 

A.     That  is  all;  I  think  so. 

Q.  Are  you  familiar  with  that  concern,  Mr. 
Johnson  ? 

Mr.  Johnson:  That  is  in  covered  employment. 
It  is  so  stipulated. 

Q.  Now^  in  1946  she  again  worked  the  same 
3-months'  period  and  received  the  sums  shown  on 
document  15  in  this  claim  file.  That  was  for  the 
same  concern?  A.     That's  right. 

Q.  Now,  as  regards  Geraldine  Baiocchi,  there 
are  earnings  shown  here  in  August,  1947,  and 
September,  1947,  for  the  Hershel  Company.  What 
business  are  [19]  they  in? 

A.     In  fresh  fruit  canning. 

Q.    You  understand  that  to  be  covered? 

A.    Yes. 
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Mr.  Johnson:     We  so  stipulate  on  that. 

Q.  Did  they  work  at  any  other  times  since  1945 
for  any  other  concerns'?  A.     No. 

Q.  In  covered  or  noncovered  employment,  I 
mean.  A.     Not  at  all. 

Q.  At  the  present  time  is  the  one  under  18 
working?  A.     No,  she  goes  to  high  school. 

Q.  Then  it  is  not  anticipated  that  she  will  again 
work  until  this  summer  when  she  is  out  of  high 
school?  She  hasn't  worked  during  Christmas  vaca- 
tions %  A.     No. 

Mr.  Johnson:  Could  I  ask  about  the  older  one 
now  over  18?  Did  she  continue  in  school  until  she 
became  18? 

A.     No,  she  quit  school.    She  got  married. 

Mr.  Johnson:     When? 

A.     In  October. 

Mr.  Johnson:    What  j^ear? 

A.     '47. 

Mr.  Johnson:  In  October  of  '47,  was  she  then 
over  18? 

A.     Yes,  she  became  18  on  March  20. 

Q.     of  1947?  [20]  A.    Yes. 

Q.     She  married  thereafter? 

A.     Yes,  she  married  in  October  of  '47. 

Mr.  Johnson:  So  then  she  continued  in  school 
until  she  was  18? 

A.  No,  I  think  she  quit  school  to  go  to  the 
cannery.     She  didn't  go  back  to  school. 

Q.     That  was  in  the  summer  time? 
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A.     She  didn't  go  back  to  school  in  September. 

Q.     She  was  over  18,  wasn't  she,  in  September? 

A.     Yes,  that  is  right. 

Mr.  Johnson:  Does  that  clear  up  that  angle  to 
your  satisfaction  so  we  don't  have  to  submit  any- 
thing further  on  that,  Mr.  Referee? 

Q.     (Remarks  off  the  record.) 

At  this  point  in  the  hearing  we  will  take  into 
the  record  and  mark  as  Exhibit  H  two  documents 
in  the  claim  file  not  heretofore  introduced,  which 
are  documents  14  and  15,  being  a  listing  of  earnings 
of  the  claimant  and  her  two  children  for  the  pe- 
riods to  which  she  testified  near  the  close  of  her 
testimony. 

Introduced  as  Exhibit  I  is  a  copy  of  a  letter  from 
the  California  Prune  and  Apricot  Growers  Associa- 
tion, addressed  to  the  Social  Security  Administra- 
tion, dated  October  22,  1947. 

I  have  in  my  hand  a  letter  from  the  California 
Prune  and  Apricot  Growers  Association,  addressed 
to  Mr.  Arthur  L.  Johnson,  dated  May  25,  1948, 
relative  to  the  number  of  employees  employed  by 
the  association  which  will  be  taken  into  the  record 
and  admitted  as  Exhibit  J. 

At  this  time  I  have  in  my  hand,  submitted  by 
Mr.  Joluison  and  examined  and  discussed  with  Mr. 
Hagar,  the  attorney  for  the  association,  a  prune 
marketing  agreement  which  is  the  form  of  agree- 
ment entered  into  between  the  actual  grower  and  a 
local  cooperative  association;  is  that  correct? 
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Mr.  Hagar:    Yes,  sir. 

Q.  This  will  be  taken  into  the  record  and  marked 
Exhibit  K. 

I  also  have  a  form  of  contract  of  the  California 
Prune  and  Apricot  Growers  Association  entitled 
'' Local-Central  Contract,"  which  is  introduced  into 
the  record  and  marked  Exhibit  L. 

MR.  RICHARD  C.  WELLS 

was  duly  sworn  and  testified  as  follows : 

Examination 
By  the  Referee: 

Q.  Would  you  kindly  state  your  full  name  and 
residence  address  for  the  purpose  of  the  record, 
Mr.  Wells? 

A.  Richard  G.  Wells,  435  South  14th  Street, 
San  Jose,  California. 

Q.  You,  Mr.  Wells,  are  connected  in  some  capac- 
ity with  the  California  Prune  and  Apricot  Growers 
Association;  is  that  correct?  A.     Yes. 

Q.  Are  you  the  personnel  director  for  that  as- 
sociation %  A.     Yes. 

Q.    And  your  office  is  in  San  Jose,  California? 

A.     Yes. 

Q.     What  is  the  address  of  that  office? 

A.     San  Antonio  and  Market  Streets. 

Q.  How  long  have  you  been  connected  wdth 
this  association,  and,  for  the  purposes  of  brevity 
and  convenience,  w^e  will  refer  to  it  as  "association" 
instead  of  using  the  entire  name,  [22] 

A.     3  vears  and  8  months. 
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Q.  You  are  familiar  with  the  operations  of  this 
company  and  its  State-wide  operations? 

A.    Yes. 

Q.  Does  your  work  take  you  to  the  various 
points  of  the  State  at  which  the  association  opera- 
tions are  carried  on?  A.     Yes. 

Q.  Are  you  familiar  with  their  methods  of 
acquisition  of  fruit  and  their  handling  and  dis- 
tribution? A.     Reasonably  so,  yes. 

Q.  What  exactly  are  your  duties  in  the  associa- 
tion? A.     Well 

Q.     I  mean  just  a  general  description. 

A.  Labor  negotiations,  contract  agreements, 
grievances  with  unions,  personnel  problems  and  re- 
lationships, plant  job  evaluation,  scope,  descrip- 
tions, and  editorship  of  the  association  employee 
paper,  conduct  training  programs  for  supervisory 
personnel. 

Q.  What  do  you  have  to  do  in  your  work  which 
is  related  to  the  contract  or  other  relationship  be- 
tween the  association  and  its  grower  members, 
either  through  the  local  associations  or  with  these 
growers  individually. 

A.  During  the  past  13  months  the  association 
has  been  conducting  an  educational  program  with 
ten  other  California  marketing  cooperatives,  which 
is  known  as  a  farm  coop  educational  program.  In 
that  program  we  have  visited  various  geographical 
areas  in  the  State  of  California  conducting  sessions 
known  as  "Information  Please"  programs  to  Fu- 
ture Farmers  of  America  chapters  in  which  [23] 
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the  local  associations  have  participated.  By  *' local 
associations"  I  am  referring  to  CP  and  AGA  locals. 
We  also  have  grower  members  who  work  in  our 
plants  as  regular  general  laborers,  and  there  are 
union  contract  stipulations  in  regard  to  the  employ- 
ment of  said  growers. 

Q.  Have  you,  in  connection  with  this  survey — 
let's  call  it  a  survey  or  an  education  program — 
made  a  study  of  the  relationships  between  the  as- 
sociation and  the  individual  grower? 

A.  Yes,  I  have.  It  has  been  a  requirement  to 
answer  some  of  the  questions  posed  at  the  group  by 
various  Future  Farmer  students  on  the  second 
school  level. 

Q.  Where  did  you  get  your  information  to 
answer  those  questions  relating  to  the  relationship 
between  the  association  and  grower? 

A.  I  had  to  review  the  by-laws  and  acts  of  in- 
corporation of  the  association  and  various  and 
sundry  literature  prepared  for  future  prospective 
growers  interested  in  becoming  association  mem- 
bers. 

Q.  Did  you  also  at  various  times  consult  officer 
members  of  the  association,  such  as  Mr.  Kluge  pos- 
sibly, and  Mr.  Miller? 

A.  I  had  to  consult  with  Mr.  T.  Kluge,  general 
manager;  Mr.  W.  S.  Rice,  field  manager,  and  Mr. 
J.  D.  Canton,  superintendent  of  production,  and 
many  of  our  plant  superintendents  who  are  also 
field  men  associated  with  the  Field  Department. 

Q.     How  many  plants  in  which  produce  is  ac- 
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tually  handled  does  the  association  operate  in  the 

State  of  California? 

A.  The  association  operates  18  active  receiving, 
storage,  grading  and  processing  plants,  one  general 
shop,  and  the  main  office  located  in  San  Jose.  [24] 

Q.     What  is  the  general  shop? 

A.  The  general  shop  is  a  unit  maintained  by 
the  association,  staffed  by  journeyman  mechanics 
for  the  research  or  building  and  repairing  and  gen- 
eral maintenance  of  the  association  equipment. 

Q.  None  of  the  produce  that  is  handled  by  the 
association  is  handled  through  that  shop  for  com- 
mercial purposes?  It  is  used  only  for  research  and 
experiment;  is  that  correct? 

A.     That  is  correct. 

Q.  And  of  course  none  of  the  produce  is  actually 
handled  other  than  the  sample  form  in  the  offices; 
is  that  correct? 

A.     That  would  be  correct. 

Q.  Do  you  have  a  selling  organization  in  the 
association  also? 

A.     The  association  maintains  a  sales  staff. 

Q.  Separate  and  distinct  from  its  cooperative 
features?  By  that  question  I  mean  is  the  sales 
staff  separate  from  the  staff  that  obtains  the  fruit 
and  handles  the  fruit? 

A.  The  association  has  departmental  groups,  a 
field  department,  and  a  manufacturing  department, 
a  general  accounting  department,  and  a  sales  de- 
partment so  it  has  equal  standing  in  various  similar 
organizations  to  the  others  I  named. 
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Q.  Where  does  it  maintain  sales  offices,  if  you 
know,  the  association? 

A.     May  I  at  this  time  state  if  there  is  any  cor- 
rection or  addition  Mr.  Hagar  would  like  to  add  to 
my  statements,  is  it  permissible? 
(Remarks  off  the  record.) 

Continue  relatively.  [25] 

A.  Traditionally  the  commercial  food  business 
has  been  handled  by  food  growers  which  are  located 
throughout  the  world. 

Q.  Does  the  association  itself  operate  a  sales 
office  at  any  place  other  than  its  head  office? 

A.  To  the  best  of  my  knowledge  there  are  two 
men  on  the  staff  paid  directly  by  the  association  as 
a  type  of  liaison  sales  promotion  in  the  eastern  part 
of  the  United  States. 

Q.  They  are  merely  promotional  in  that  they 
call  on  prospective  consumer  organizations  possibly 
and  advertise  the  merchandise  rather  than  are 
concerned  strictly  to  taking  orders  for  immediate 
shipments  or  direct  shipments? 

A.  Well,  from  statements  rendered  I  would  say 
that  if  an  order  was  offered  to  them  they  would 
get  it  down  the  correct  channels. 

Q.    But  they  are  not  paid? 

A.  I  think  Mr.  Hagar  could  answer  that  better 
than  I. 

Q.  Mr.  Hagar  has  a  correction  to  make,  being 
better  versed  in  this,  and  his  statements  will  be 
accepted  in  the  record  at  this  time  in  response  to 
that  question. 
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Mr.  Hagar:  The  association  sells  through  inde- 
pendent brokers ;  it  does  not  maintain  any  separate 
sales  organization  which  sells  directly  to  a  sales 
grocery  store  or  small  consumer.  It  does  sell  di- 
rectly to  large  chains,  such  as  Safeway,  but  other 
than  that  exception  or  those  exceptions  it  operates 
exclusively  through  independent  food  brokers. 

Q,  And  I  assume,  Mr.  Wells,  from  your  knowl- 
edge you  can  state  that  those  brokers  are  situated 
in  various  parts  of  the  United  States;  is  that  cor- 
rect ?  A.     Yes,  and  the  world.  [26] 

Q.  And  the  world.  Now  it  appears  in  the  record 
in  this  case,  and  so  that  you  know  what  I  am  direct- 
ing my  question  at  I  will  read  that  portion  of  the 
record  to  you.  This  appears  in  Exhibit  F,  and  I 
will  read  a  part  of  a  paragraph  thereof: 

''Upon  receiving  a  purchase  order  from  such 
organizations  as  Safeway  Stores,  A  &  P  Stores, 
Red  &  White  Stores,  etc.,  or  from  brokers,  they 
process  and  pack  the  dried  fruit  in  containers  as 
per  order  *  *   *" 

Do  you  know  what  percentage  of  the  produce  that 
is  handled  by  the  association  is  sold  directly  to 
these  large  concerns  named  and  others  who  may 
not  be  named?  The  names  are  Safeway,  A  and  P, 
Red  and  White  Stores,  and  that  may  also  include 
Hagstrom's,  Lucky  Stores,  and  others  I  might 
name. 

A.  I  think  I  would  be  at  liberty  to  make  the 
general  statement  of  between  40  to  45  per  cent. 

Q.     That  sold  direct  retail*? 
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A.  Carton  packed  and  sold  directly  to  these 
large  super  markets  and  chains,  as  mentioned. 

Q.  And  the  other  55  per  cent  or  so,  I  assume — 
I  am  not  limiting  you  to  55  per  cent,  but  it  might 
be  60  per  cent  is  sold  through  brokers  ?  The  carton 
pack;  is  that  right? 

A.     Yes,  we  are  referring  to  carton  pack. 

Q.  Now,  in  addition  to  that,  I  assume  there  is 
what  might  be  called  bulk  pack  as  compared  to 
carton  pack? 

A.     Yes,  we  prepare  and  handle  a  bulk  pack. 

Q.  Well,  for  the  purpose  of  the  record,  what 
kind  of  pack  do  you  sell?  You  have  indicated  that 
you  sell  the  carton  pack.  What  other  packs  do  you 
sell?  [27] 

A.  Well,  at  the  present  time  we  are  selling  a 
carton  pack  in  various  sizes,  and  we  also  have  a 
pliafilm  pack,  and  then  there  is  what  is  termed  a 
boat  pack  which  has  a  visible  pliafilm  or  cellophane 
top. 

Q.     Those  are  all 

A.     They  are  specialty  packs. 

Q.  That  is  one  class.  That  wouldn't  be  con- 
sidered a  carton  pack? 

A.  No,  those  are  referred  to  as  specialty  j^acks. 
The  other  is  strictly  a  carton. 

Q.  I  see.  Is  there  any  other  type  of  packs,  such 
as  in  large  sacks  or  large  cases  ? 

A.  Well,  there  are  two  general  bulk  packs.  That 
is  in  fibre  and  shook,  fibre  being  cardboard  and 
shook  being  wood. 


vs.  Mary  R.  Baiocchi  127 

(Testimony  of  Richard  G.  Wells.) 

Q.  Does  that  substantially  represent  every  man- 
ner in  which  the  main  portion  of  the  produce  is 
packed  at  the  time  of  the  shipment? 

A.     I  would  say  that 

Mr.  Hagar:  If  I  could  interrupt  I  would  like  to 
say  that  I  am  sure  Mr.  Kluge  could  give  you  specific 
details  on  anything  with  regard  to  the  manufac- 
turing. 

Q.     I  see. 

(Recess.) 

Let  the  record  show  that  Mr.  Wells  has  been 
excused  from  the  stand  and  Mr.  T.  O.  Kluge,  gen- 
eral manager  of  the  association,  is  now  present 
and  he  will  take  the  witness  stand  and  testify. 

MR.  T.  O.  KLUGE 

was  duly  sworn  and  testified  as  follows: 

Examination 
By  the  Referee:  [28] 

Q.  Your  name  is  T.  O.  Kluge,  K-1-u-g-e,  is  that 
correct*?  A.     That  is  correct. 

Q.  You  are  the  general  manager  of  the  Cali- 
fornia Prune  and  Apricot  Growers  Association? 

A.     Yes,  sir. 

Q.  Would  you  kindly  state  your  residence  ad- 
dress, Mr.  Kluge? 

A.     1910  University  Way,  San  Jose,  California. 

Q.  And  your  office  is  at  the  head  office  of  the 
association?  A.     That  is  correct. 

Q.    What  is  that  address? 
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A.  Market  and  San  Antonio  Streets,  San  Jose, 
California. 

Q.  How  long,  Mr.  Kluge,  have  you  been  con- 
nected with  this  association  in  any  capacities? 

A.     Since  1928. 

Q.     How  long  have  you  been  general  manager? 

A.     About  21/2  years. 

Q.  Before  that  2^^  years,  what  was  your  ca- 
pacity ? 

A.     Assistant  general  manager. 

Q.  How  long  were  you  assistant  general  man- 
ager? 

A.  From  1928  until  the  time  I  became  general 
manager. 

Q.     (Remarks  off  the  record.) 

Mr.  Kluge,  can  you  give  me  a  rough  estimate  or 
a  rather  authoritative  estimate  of  what  percentage 
of,  for  instance,  prunes.  Let's  take  the  total  per- 
centages that  are  produced  in  California  and  put 
through  regular  distribution  channels.  What  per- 
centage of  that  total  is  handled  by  the  association? 

A.  Approximately  one-third;  it  will  vary  lower 
and  higher  than  that  percentage. 

Q.  It  would  be  safe  to  say  that  over  a  period  of 
several  years  the  average  will  approximate  one- 
third  of  total  prune  production  ? 

A.     I  would  say  that  is  approximately  correct. 

Q.  And  the  other  two-thirds  are  handled  by  what 
types  of  concerns? 

A.     Well,  what  we  term  as  commercial  packers. 

Q.     Do  you  know  the  practice  in  California  by 
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these  commercial  handlers  as  to  what  portion  of 
that  two-thirds  is  packed  by  them  as  a  result  of 
outright  purchases  by  them  from  the  grower  as 
compared  to  packs  by  them  for  a  fee  for  the  ac- 
count of  the  grower  ?    Is  that  question  clear  ? 

A.  If  I  understand  the  question  correctly  you 
are  asking  what  proportion  the  commercial  handlers 
buy  outright  and  what  proportion  they  pack  for 
a  fee. 

Q.     In  tonnage. 

A.  I  would  say,  to  the  best  of  my  knowledge, 
that  over  95  per  cent  of  the  tonnage  that  is  handled 
by  commercial  packers  is  outright  purchases. 

Q.  And  though  that  will  vary  from  year  to  year 
or  season  to  season  that  would  be  a  pretty  fair 
average  for  the  period  involved  here,  which  is  from 
approximately  1941  to  the  present  date? 

A.  That  is  correct.  Prior  to  that  time  there 
were  contracts  entered  into  with  the  Federal  Sur- 
plus Commodity  Corporation  on  a  fee  basis,  but  I 
think  that  my  statement  is  substantially  correct 
from  1941  to  the  present  date. 

Q.  Is  there  any  way  that  you  could  estimate 
how  many  other  individual  sizeable  concerns  there 
are  that  your  organization  competes  with?  Are 
there  just  a  few  or  are  there  very  many?  [30] 

A.  I  would  say  that  the  range — it  will  vary  from 
season  to  season — but  it  is  a  minimum  of  20  and 
probably  a  maximum  of  35.  You  are  speaking,  I 
presume,  of  California? 
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Q.     California.  A.     That  is  right. 

Q.  Your  concern  does  not  handle  the  produce 
of  any  other  State  for  distribution? 

A.     That  is  correct. 

Q.  Is  the  produce  handled  by  you  raised  in 
every  part  of  the  State,  or  is  your  activity  confined 
to  a  section  of  the  State  of  California? 

A.  At  the  present  time  we  are  working  or  han- 
dling produce  from  as  far  north  as  Red  Bluff  to 
as  far  south  as  the  Tehachapi,  occasionally  a  smaller 
tonnage  south  of  the  Tehachapi. 

Q.  Now  of  that  area  alone,  confining  your  an- 
swer to  that  area  as  far  north  as  Red  Bluff  and 
as  far  south  as  the  Tehachapi  Mountains,  would 
your  previous  answer  as  regards  the  ratio  of  the 
tonnage  handled  by  you  as  compared  to  the  ton- 
nage handled  by  other  commercial  handlers  be 
substantially  the  same? 

A.  I  wouldn't  say  so  on  one  particular  com- 
modity, and  that  is  dried  apricots.  We  receive  a 
very  small  tonnage  of  dried  apricots  south  of  the 
Tehachapi  Mountains. 

Q.  I  see.  Let  me  put  the  question  more  pointed. 
Confining  ourselves  to  prunes  alone,  would  you  say 
that  of  all  the  prunes  produced  in,  w^ell,  California, 
that  the  central  area  between  Red  Bluff  and  Te- 
hachapi, that  your  association  handles,  packs  and 
distributes  about  one-third  of  the  production?  [31] 

A.     That  is  approximately  correct. 

Q.  Are  prunes  the  largest  commodity  handled 
by  your  association?  A.     Yes,  they  are. 
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Q.  What  is  the  next  largest  in  volume  and  im- 
portance % 

A.  That  will  vary  from  season  to  season.  Some 
years  it  is  apricots,  and  other  years  it  is  peaches. 

Q.  And  then  those  two  commodities  will  be 
either  second  or  third? 

A.     That  is  correct. 

Q.     What  would  be  the  fourth  in  importance? 

A.  In  recent  seasons  I  would  say  that  nectarines 
would  be  fourth.  Pardon  me,  there  is  one  other 
commodity  that  will  exceed  nectarines,  and  that 
commodity  is  apricot  pits. 

Q.     That  is  a  by-product  of  the  apricot? 

A.     That  is  a  by-product. 

Q.  If  you  know,  what  is  the  percentage  of  prune 
pack  produced  in  California  to  that  produced  in 
the  rest  of  the  United  States?  I  might  ask  you 
this.  Is  it  not  a  fact  that  California  is  one  of  the 
principal  States  in  prune  production? 

A.     It  is  the  principal  State. 

Q.  I  see.  Well,  then,  that  being  the  fact,  can 
you  estimate  what  the  relative  importance  is  of  the 
California  food  production  to  the  production  in 
the  entire  United  States? 

A.    You  are  talking  of  prunes  now? 

Q.     Prunes. 

A.  I  would  say  that,  giving  the  last  2  years  as 
an  example,  California  has  produced  over  200,000 
tons  of  prunes,  whereas  the  Northwest  has  pro- 
duced less  than  10,000  tons  of  dried  prunes.  [32] 
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Q.  Is  there  other  production  in  the  Middle 
West? 

A.     There  is  not,  to  my  knowledge. 

Q.  So  that  we  are  now  considering  one  com- 
modity which  is  more  or  less  local  for  our  pur- 
poses? 

A.  Yeah,  and  to  the  best  of  my  knowledge  the 
production  of  prunes  in  the  Northwest  last  year 
was  less  than  10,000  tons,  whereas  the  California 
production  was  in  excess  of  200,000  tons. 

Q.  Now  confining  ourselves  to  the  Pacific  Coast 
production,  or,  let's  just  confine  ourselves  to  Cali- 
fornia production  in  this  region  that  you  principally 
serve,  from  Red  Bluff  to  Tehachapi,  what  is  the 
ratio  between  the  pack  of  dried  prunes  and  dried 
peaches  or  apricots,  whichever  might  be  second  in 
any  period? 

Mr.  Hagar:  Could  I  interject  at  this  point? 
Are  you  talking  about  tonnage  or  dollars? 

Q.  Let's  confine  ourselves  to  tonnage  so  we  will 
have  a  single  standard  to  go  by  and  there  will  be 
no  confusion. 

A.  If  I  understand  the  question  correctly  you 
want  to  know  the  production  of  dried  prunes  in  the 
area  which  I  mentioned  as  compared  to  dried 
peaches,  for  example;  is  that  correct? 

Q.     Yes,  if  that  were  the  second  commodity. 

A.  I  would  say  that  the  production  of  dried 
prunes,  as  I  stated  previously,  was  over  200,000  tons 
as  compared  to  approximately  16,000  tons  of  dried 
peaches  from  the  1947  crop. 
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Q.  I  see.  Anticipating  your  answers  to  your 
smaller  packs,  is  it  reasonable  to  assume  that  about 
75  per  cent  at  least  of  the  operations  of  your  as- 
sociation is  in  prunes'?  [33] 

A.  Based  on  1947  production  the  association's 
operations  will  be  in  excess  of  85  per  cent  on  prunes 
as  compared  to  the  other  commodities. 

Q.     To  all  the  others  combined?  A.    Yes. 

Q.  So  that  a  determination  here  which  would 
be  on  the  question  of  prune  production,  handling" 
and  distribution  would  fairly  represent  the  greater 
part  of  your  business  ? 

A.     That  is  correct. 

Q.  I  understand  what  has  been  submitted  here- 
tofore that  probably  the  bulk,  if  not  all,  of  the 
production  that  goes  through  the  association  is 
brought  to  the  association  by  grower  members.  Now 
as  against  that  does  the  association  purchase  or 
acquire  any  produce  from  nonmembers  for  han- 
dling, packing  or  packaging  and  sale  ? 

A.    We  do  not. 

Q.  In  other  words,  so  to  speak,  every  pound  of 
produce  that  comes  in  there  comes  in  through  the 
regular  channels  under  the  contract  provisions  that 
you  entered  into  with  the  various  locals'? 

A.     That  is  correct. 

Q.  Now,  as  I  understand  the  structure  of  this 
organization,  it  is  divided  into  numerous  locals, 
which  locals  have  the  direct  personal  contact  with 
the  individual  grower  *? 

A.     Yes.  (Answer  indicated  by  nod  of  head.) 
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Q.     How  many  of  these  locals  are  there? 

A.     I  think  there  are  28  at  the  present  time. 

Q.  Would  that  indicate  that  each  one  of  these 
locals  has  a  plant  of  its  own,  a  structure  in  which 
operations  are  carried  on?  [34] 

A.     Not  necessarily. 

Q.  Then  a  local  might  be  just  an  association  of 
people?  A.     That  is  correct. 

Q.  But  your  association  does  provide  physical 
plants  for  the  handling  of  this  produce  in  various 
parts  of  the  State? 

A.     That  is  correct. 

Q.  In  how  many  different  places  do  you  have 
physical  plants  ? 

A.     Approximately  16,  is  it,  Dick? 

Mr.  Wells:    18. 

A.     Pardon  me,  18. 

Q.  Do  you  have  a  principal  point  at  which  your 
packing  is  done?  Could  I  ask  this  question.  Is 
San  Jose  one  of  your  principal  points? 

A.     San  Jose  is  one  of  the  principal  points. 

Q.  And  in  the  San  Jose  area,  which  we  will 
assume  is  confined  to  Santa  Clara  County,  how 
many  plants  do  you  have  ?  A.     8. 

Q.  Do  each  of  these  physical  plants  handle  all 
the  various  types  of  fruit  that  the  others  do  or  are 
some  of  them  confined  to  particular  types  of  fruit 
or  classes  of  fruit? 

A.  Some  are  confined  solely  to  prunes;  some 
will  handle  solely  cut  fruits.    By  that  I  mean  apri- 
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cots,  peaches,  nectarines.     Others  will  handle  the 

combined  items. 

Q.  Mr.  Kluge,  you  are  no  doubt  familiar  with 
the  processes  of  the  firm  known  as  Rosenberg 
Brothers,  are  you  not? 

A.     Generally  speaking,  yes. 

Q.  Is  there  any  difference  in  the  actual  opera- 
tions in  the  plants  operated  by  you  as  compared  to 
the  operations  carried  on  in  any  Rosenberg  [35] 
plant  that  handles  prunes'? 

A.  There  is  practically  no  difference  in  the 
physical  operations. 

Q.  What  do  you  do  with  the  prunes'?  I  under- 
stand that  when  the  prunes  are  brought  to  you  by 
the  grower,  either  by  truck  or  otherwise,  and  put 
on  your  receiving  platform,  from  there  on  your 
employees  handle  the  truck,  the  weight  initially, 
and  give  a  receipt  for  it,  and  thereafter  it  goes 
through  certain  processes.  Can  you  just  generally 
outline  the  normal  process  and  various  steps  that 
that  fruit  goes  through  *? 

A.  The  general  procedure  is  that  the  fruit  is 
weighed,  inspected  for  moisture  content  after  the 
product  has  been  prepared  by  the  grower  member, 
and  then  it  is  graded  for  any  defects,  sorted  out, 
and  then  the  fruit  is  placed  in  storage  for  later 
packing.  That  period  may  extend  from  2  weeks  to 
18  months. 

Q.  May  I  interrupt  you  at  this  point.  Do  you 
have  any  plan  of  procedure  whereby  the  fruit  is 
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so   stored  that   the   oldest   stored   fruit   is   packed 

next,  or  is  it  just  taken  out  haphazardly? 

A.  At  the  time  that  the  fruit  comes  in  it  is 
intermingled.  By  that  I  means  all  growers'  fruit 
that  may  be  received  that  day  may  be  intermingled 
with  other  growlers'  fruit.  We  do  not  segregate 
each  grower's  fruit  after  it  has  been  received  and 
graded  and  a  grade  sheet  issued  on  the  particular 
delivery.  As  far  as  the  time  element  is  concerned, 
it  does  not  follow  that  the  first  fruit  that  comes  in 
is  the  first  fruit  that  goes  out.  The  procedure  as 
far  as  processing,  packing  and  shipment  goes  de- 
pends entirely  on  the  orders  that  are  received  and 
the  supply  of  each  particular  size'  or  quality  that 
we  have  at  any  given  date.  [36] 

Q.  At  the  time  it  is  stored,  after  it  has  been 
graded  and  inspected,  as  you  stated,  am  I  correct 
in  assuming  that  the  fruit,  the  prunes  (let's  confine 
our  answers  to  prunes  for  our  purposes)  are  just 
dumped  into  a  bin  together  with  the  same  grade  and 
quality?  A.     That  is  correct. 

Q.  They  stay  there  until  they  are  actually  taken 
out  of  that  bin  for  packaging? 

A.     That  is  correct. 

Q.  Now^  we  had  asked  Mr.  Wells  some  questions 
regarding  packaging  and  possibly  you  can  clarify 
that.  It  was  his  estimate,  and  if  he  is  correct  so 
state,  if  not  correct  him, — it  was  his  estimate,  and 
it  was  merely  a  guess  on  his  part,  as  he  stated,  that 
approximately  45  per  cent  of  prunes  that  come  into 
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that  plant  go  out  of  that  plant  in  package  or  carton 
package  form,  if  I  understood  his  answer  right. 
Is  that  substantially  correct? 

A.  I  would  say  that  it  would  average  around 
40  per  cent. 

Q.  He  said  40  to  45  per  cent.  Now  how  is  the 
balance  packaged? 

A.  Generally  in  what  we  term  "Bulk."  I  mean 
a  box  containing  25  to  30  pounds  net.  We  do  make 
occasionally  shipments  of  prunes  in  bags. 

Q.  But  you  would  confine  it  in  two  classes  of 
packs,  one  is  carton  packed,  and  the  other  is  bulk 
packed,  or  the  carton  may  be  a  different  size  and 
the  bulks  may  be  a  different  size  or  shape. 

A.     That  is  correct. 

Q.  Now  there  is  information  in  the  file  in  this 
case  that  a  large  volume  of  fruit  is  sold  directly 
by  the  association  to  retail  distributors,  such  as 
Safeway,  A  and  P,  Red  and  White,  and  possibly 
others.  Do  you  know  whether  or  not  the  larger 
part  of  the  fruit  that  is  sold  to  these  people  is  in 
carton  pack  or  bulk  pack?  [37] 

A.  I  would  say  from  the  1947  product  that  by 
far  the  largest  percentage  was  in  carton  or  con- 
sumer packages. 

Q.  Now  let's  confine  ourselves  to  cartons  or, 
as  you  call  them,  carton  or  consumer  packages, — 
we  will  just  divide  them  into  two  classes  for  our 
purposes,  carton  and  bulk.  Of  the  carton  pack 
what  percentage  of  total  sales  is  to  retail  dis- 
tributors as  compared  to  sales  to  brokers? 
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A.  I  would  say  approximately  40  per  cent  of 
our  sales  of  what  you  term  "carton  packs"  go  to 
concerns  which  we  term  chain  stores,  coop  chains, 
super  markets,  who  retail  direct  to  the  consumer. 

Q.  In  other  words,  40  per  cent  of  your  carton 
pack  goes  from  your  plants  to  a  concern  which  is 
the  only  concern  which  will  own  and  handle  those 
prunes  before  they  reach  the  hands  of  the  ultimate 
consumer;  is  that  right? 

A.  That  is  right.  I  would  term  that  approxi- 
mately 40  per  cent  of  our  domestic  sales. 

Q.  Now,  as  regards  your  bulk  pack,  what  per- 
centage of  your  bulk  pack  is  sold  to  concerns  who 
in  turn  sell  directly  to  consumer,  and  let's  call  those 
retail  concerns. 

A.     I  would  have  to  make  a  guess  on  that. 

Q.     Your  best  guess. 

A.     I  would  say  75  per  cent. 

Q.  In  any  event  that  proportion  of  the  total  bulk 
pack  which  is  sold  through  brokers  is  by  far  the 
greater ;   is   that  it  ?     You  indicated  '  75   per   cent. 

A.     I  would  say — through  wholesalers'? 

Q.     Wholesalers.  A.     Yes.  [38] 

Q.  But  they  are  sold  to  firms  who  in  themselves 
will  not  contact  the  ultimate  consumer  until  they 
take  another  step;  is  that  it? 

A.  I  would  say,  generally  speaking,  that  is  cor- 
rect.    There  are  some  exceptions  to  it,  of  course. 

Q.  We  must  confine  ourselves  to  generalities 
here,  and  there  are  only  two  classes  so  far  as  we  are 
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concerned.     Possibly   they   could   be   broken   down 

into  50,  but  it  would  serve  very  little  purpose. 

Now  let's  go  to  the  question  of  the  manner  and 
methods  that  are  used  between  the  association  and 
the  actual  gTower  in  accounting  and  paying  for 
produce  delivered.  Can  you  just  talk  on  that  rather 
than  in  response  to  questions  and  state  in  narrative 
form  how  that  actually  happens,  giving  the  time 
lapses  of  everything. 

A.  Our  growers  manufacture  the  products  that 
are  delivered  to  this  organization. 

Q.  May  I  stop  you  there.  There  is  one  im- 
portant question.  When  the  grower  brings  it  to 
your  plant  is  it  already  dried  *? 

A.  It  is  already  dried,  and  that  is  what  I  meant 
by  stating  that  the  grower  really  manufactures  the 
product. 

Q.  Do  you  do  something  else  to  it  in  the  process 
of  drying  before  the  fruit  is  ultimately  packed? 

A.  We  do  not.  The  fruit  has  to  contain  the 
proper  moisture  content  before  we  will  accept 
delivery  on  the  product. 

Q.  I  see.  It  must  be  in  a  form  ready  for  pack- 
ing at  that  time;  is  that  correct? 

A.  That  is  correct,  and  also  in  a  form  that  it 
will  keep  in  storage  because  I  previously  stated  that 
at  times  we  may  have  to  keep  this  fruit  in  [39] 
storage  for  a  period  of  some  18  months. 

Q.     Do  you  clean  the  fruit  at  all? 

A.  We  sterilize  the  fruit  after  it  is  removed 
from  storage. 
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Q.     What  is  the  sterilization  process? 

A.     On  prunes  it  is  immersion  in  boiling  water. 

Q.  Do  you  know  what  the  process  is  in  prunes 
in  the  drying  process  carried  on  by  the  grower 
besides  laying  in  trays  in  the  sun? 

A.  During  the  present  j^eriod  the  fruit  is  largely 
dehydrated  or  dried  by  artificial  means.  The  fruit 
is  delivered  by  the  producer  to  the  dehydrator. 
The  dehydrator  will  then  in  turn  wash  and  what 
we  term  "dip"  the  fruit.  Sometimes  it  is  graded 
into  tw^o  or  three  sizes,  and  then  it  goes  into  the 
drying  chambers,  and  at  the  present  time  they  are 
customarily  called  tunnels,  and  artificial  heat  is 
circulated  over  those  prunes  to  dry  them  and  bring 
them  down  to  a  proper  moisture  content.  Then, 
after  they  are  moved  from  the  dehydrator,  they  go 
into  storage  for  what  we  term  a  "curing  process." 

Q.  It  is  all  carried  on  by  agencies  other  than 
your  association?  A.     That  is  correct. 

Q.  Your  association  does  not  render  any  such 
service  but  requires  that  that  fruit  go  through 
processes  such  as  that  or  that  it  will  obtain  the 
same  result  before  it  reaches  your  receiving  plat- 
form? A.     That  is  correct. 

Q.  What  portion  of  the  fruit  is  at  the  present 
time  being  processed  by  dehydrators,  commercial, 
private  or  otherwise,  as  compared  with  the  old 
style,  as  I  understand  it,  method  of  drying  in  the 
sun? 
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A.  My  estimate  would  be  in  excess  of  85  per 
cent. 

Q.  In  this  process  of  drying  fruit  are  there  any 
other  agents,  such  as  any  kinds  of  powders  or  any- 
thing that  are  added  to  preserve  the  frviit?  [40] 

A.  We  will  confine  ourselves  to  prunes  first,  is 
that  correct? 

Q.     Prunes,  yes. 

A.  I  would  say  in  some  dehydrators  they  may 
use  a  caustic  solution  at  the  time  that  they  dip  the 
fruit  in  order  to  cut  or  perforate  the  skin  so  that 
the  fruit  will  dry  more  readily;  some  just  use  hot 
water  for  that  purpose.  It  is  customary  to  use  a 
caustic  solution  in  dipping  prunes  when  they  are 
sun  dried. 

Now  there  is  an  entirely  different  process  for  the 
drying  of  other  fruits,  such  as  apricots,  peaches, 
pears,  and  nectarines. 

Q.     What  do  they  use  on  apricots  ? 

A.  On  apricots  the  apricots  are  generally  taken 
into  the  cutting  shed  where  they  are  cut  and  the  pit 
Is  removed.  Then  they  are  placed  on  trays  gen- 
erally with  the  cut  side  up,  and  those  trays  are  put 
into  a  sulphur  house  and  then  the  fruit  is  sub- 
jected to  sulphur  fumes  for  a  period  from  6  to  12 
hours  on  the  commodities  other  than  pears,  and 
then  they  are  placed  in  the  sun  in  order  to  set  the 
proper  color.  Then,  after  they  are  in  the  sun  for 
that  period,  they  are  generally  stacked  dry. 

On  pears  they  are  also  cut  and  the  calyx  and 
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stem  removed.  Generally,  pears  are  sulphured  from 
24  to  56  hours,  depending  upon  the  commodity,  the 
location  and  the  climatic  conditions. 

Q.  I  think  that  gives  us  enough  information 
on  that  phase  of  it.  Now,  as  regards  membership 
in  this  association,  let's  first  put  ourselves  in  the 
position  of  the  locals.  Do  I  understand  correctly 
that  the  locals,  these  various  local  associations,  each 
one  independently  incorporated  or  associated  is 
made  up  of  members  confined  strictly  to  growers? 

A.     That  is  correct.  [41] 

Q.  There  are  no  investors  in  that  organization 
who  have  invested  their  money  for  profit  other  than 
the  contributions  of  fruit  and  the  dealings  in  fruit; 
is  that  correct?  A.     That  is  correct. 

Q.  How  is  membership  in  each  one  of  these 
individual  associations  evidenced? 

A.     Generally  by  a  membership  certificate  which  , 
is  issued  by  the  locals  after  the  applicant  has  signed  " 
the  application,  the  marketing  agreement,  and  that 
is  passed  on  and  approved  by  the  local. 

Q.     You  speak  of  an  application.    What  is  that? 

(Remarks  off  the  record.) 

What  is  the  substance  of  this  application? 

A.  The  substance  of  the  application  is  the  pro- 
cedure for  the  local  to  approve  the  individual  who 
has  signed  the  marketing  agreement. 

Q.  In  other  words,  an  individual  signs  an  ap- 
plication which  in  substance  and  on  its  face  asks 
that  he  be  allowed  to  become  a  member  of  a  par- 
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ticular  association,  and  after  that  application  is 
taken  to  the  association  do  I  understand  from 
what  you  said  that  it  must  take  an  act  of  the  asso- 
ciation and  its  members  to  allow  him  to  become  a 
member?  A.     That  is  correct. 

Q.  Now  what  is  the  membership  of  the  Cali- 
fornia Prune  and  Apricot  Growers  Association? 
Who  are  the  members  of  that? 

A.     28  individual  locals. 

Q.  And  each  one  of  those  locals  is  a  separate 
association?  A.     That  is  correct. 

Q.  So  that  indirectly  each  member  of  each  one 
of  these  associations,  through  his  local  and  building 
up  the  chain  to  your  association,  is  a  member  [42] 
of  your  association?  A.     Yes. 

Q.  How  many  members  are  there?  Not  in  pre- 
cise figures,  but  generally. 

A,  I  would  say  at  the  present  time  slightly 
mider  5,000. 

Q.  Would  you  be  able  to  give  me  an  estimate 
of  what  acreage  is  represented  by  those  5,000 
members?     Is  that  a  difficult  question? 

A.     Do  you  want  it  confined  to  prunes? 

Q.  Let's  confine  it  to  acreage  in  prunes,  yes. 
And  then,  while  you  are  figuring  that  out  with 
paper  and  pencil,  you  can  anticipate  my  next  ques- 
tion which  will  be :  What  is  the  ratio  of  that  acre- 
age to  the  prune  acreage  in  the  area  served  by  your 
association  ? 

A.  I  would  say  that  we  have  approximately 
46,000  acres  of  prunes  in  our  organization. 
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Q.  What  is  the  total  acreage  of  prunes,  includ- 
ing those  46,000  in  the  area  served  by  your  asso- 
ciation? A.     Approximately  135,000. 

Q.  Roughly  you  service  approximately  one-third 
of  the  tonnage  and  acreage  of  the  service  area  in 
which  you  do  business? 

A.  I  stated  previously  that  it  will  average  about 
one-third  on  the  1947  production;  it  was  slightly  in 
excess  of  a  third. 

Q.  Can  you  answer  this  question?  What  is  the 
relation  in  tonnage  volume  your  concern  does  annu- 
ally in  prunes  as  compared  to  the  tonnage  of  your 
closest  competitor?  I  understand  I  can  ask  you 
to  give  only  an  estimate.  I  doubt  if  anyone  could 
know  the  exact  figures. 

A.  Yes.  It  is  possible  that  that  figure  may  vary 
from  season  to  season.  I  would  estimate  that  our 
closest  competitor  would  handle  from  50  to  60  per 
cent  of  the  prune  tonnage  that  we  normally  handle. 

Q.  So  that  you — according  to  your  answer  it  is 
your  opinion  that  you  are  twice  as  large  in  tonnage 
as  your  next  closest  competitor  or  substantially  al- 
most twice  as  large  as  your  next  closest  competitor;  J 
is  that  right?  According  to  your  answer  of  50  to 
60  per  cent  of  tonnage  that  is  handled  by  yourself? 

A.  Well,  I  would  say  as  an  average  that  we  do 
not  handle  twice  as  much  tonnage  as  our  closest 
competitor. 

Q.  Well,  I  didn't  mean  to  confine  you  to  the 
exact  double,  but  from  your  estimate  of  50  to  60 
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per  cent — well,  there  is  no  reason  in  asking  you 

this  other  question.     That  answers  itself. 

In  your  experience  with  this  association,  what 
is  the  average  length  or  life  of  a  contract  a  grower 
makes  with  your  organization'?  Does  it  ordinarily 
last  ad  infinitum  or  does  it  result  that  growers  have 
stayed  with  you  a  period  of  3  or  4  years  and  then 
have  been  replaced  by  others'? 

I  A.  We  have  some  individual  growers  that  have 
been  with  us  since  the  inception  of  the  organization. 
We  have  a  vast  turnover  of  membership,  and  that 
is  due  to  transfers  of  property,  deaths,  and  general 
withdrawals.  You  understand  we  have  a  with- 
drawal clause  which  entitles  the  producer  member 
to  withdraw  from  our  organization  from  the  14th 
to  the  28th  of  February  in  any  year. 

Q.  But  under  your  contract  it  is  your  under- 
standing that  if  he  does  not  withdraw  during  that 
14-day  period  he  is  bound  to  deliver  to  the  associa- 
tion all  of  his  produce  in  the  following  seasons  ? 

A.  That  is  correct,  the  following  season  because 
he  will  have  the  same  privilege  the  next  year  to 

\  withdraw. 

'       Q.     Oh,  I  see.     I  was  assuming  there  was  more 

i  than  one  season  in  a  year.  Can  you  indicate  to  me 
the  percentage  or  ratio  of  growth  of  this  [44]  as- 
sociation from  year  to  year?  Has  it  been  the 
experience  of  the  association  that  it  is  from  time 
to  time  acquiring  a  larger  percentage  of  total  grow- 
ers or  does  it  stay  more  or  less  stable? 
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A.  Well,  I  would  say  offhand,  without  looking 
up  the  figures,  that  our  organization  was  more  or 
less  static  for  the  period  from  1929  to  1946,  inclu- 
sive, and  since  that  time  we  show  a  small  growth. 

Q.  Well,  I  can't  think  of  any  additional  ques- 
tions that  will  throw  much  more  light  on  it. 

Mr.  Johnson,  do  you  know  of  any  other  line  of 
factual  evidence  that  should  be  adduced  from  Mr. 
Kluge "? 

Mr.  Johnson:  Well,  Mr.  Kluge,  you  mentioned 
that  the  products  you  received  are  manufactured 
before  you  receive  them.  Will  you  elucidate  a  little 
further  on  that  and  explain  what  you  mean. 

A.  I  would  say  by  that  I  mean  that  the  grower 
actually  prepares  the  product  after  it  is  harvested 
or  removed  from  the  tree.  Now  we  merely  do  a 
service  in  terms  of  processing  and  packaging  after 
the  product  has  been  manufactured  by  the  producer. 

I  might  go  a  step  further  in  that  to  state  that 
the  ultimate  quality  of  the  product  depends  upon 
the  product  that  the  grower  produces.  There  is 
no  known  process  to  materially  improve  the  product 
that  is  actually  manufactured  by  the  grower  mem- 
ber, and  it  is  true  that  nature  has  a  hand  in  the 
production  of  this  crop  up  to  the  time  of  harvest- 
ing, but  after  it  is  harvested  the  performance  there 
is  similar  to  the  manufacture  of  lumber  or  other 
materials. 

Mr.  Johnson:  In  other  words,  nature  produces 
the  tree  but  man  produces  the  lumber  or  manu- 
factures the  lumber  from  the  tree. 
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A.     That  is  what  I  had  reference  to.  [45] 

Mr.  Johnson:  And  you  have  drawn  an  analogy 
in  the  nature  of  producing  the  prune  and  the  grower 
manufacturing  that  prune  into  the  product  that  is 
turned  in  to  you? 

A.     That  is  correct. 

Mr.  Johnson:  And  was  there  a  time,  say,  when 
you  and  I  went  to  high  school  together  when  they 
used  to  take  that  prune  and  these  other  products 
just  as  they  were  received  from  the  grower  and 
sell  them  in  bulk  in  barrels  in  grocery  stores'? 

A.  Well,  that  is  even  true  today  to  a  limited 
extent.  I  can  take  you  down  a  block  from  our  office 
and  show  you  prunes  that  are  on  the  market  that 
come  in  direct  from  the  grower. 

Mr.  Johnson:     And  sold  in  bulk? 

A.    Yes. 

Mr.  Johnson:     In  barrels  or  sacks'? 

A.  They  happen  to  be  sold  in  a  box.  They  will 
be  measured  out  in  the  quantity  the  consumer  re- 
quests. 

Mr.  Johnson:  And  that  formerly  was  the  pro- 
cedure, wasn't  it? 

A.  I  would  say  that  practically  all  the  prunes 
that  were  sold  in  this  immediate  area  during  the 
generation  that  you  specified  were  received  in  a 
natural  condition,  and  by  that  I  mean  furnished 
direct  by  the  growers  themselves. 

Mr.  Johnson :  In  other  words,  they  were  finished 
products  at  that  time,  manufactured  into  that  state. 
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and  sold  in  that  state.  What  do  you  do  in  addition, 
if  anything,  to  that  when  you  receive  them  in  your 
plant  as  a  matter  of  up-to-date  practice?  [46] 

A.  Well,  the  up-to-date  practice  is  to  grade  them 
for  quality  and  size  and  then  sterilize  the  product 
and  put  them  into  consumer  packages. 

Mr.  Johnson:  Is  that  an  absolutely  necessary 
function  ? 

A.  It  is  not  absolutely  necessary,  but  it  is  a 
demand  and  trade  custom  at  the  present  time. 

Mr.  Johnson :  Formerly  and  before  that  demand 
and  trade  custom  arose  the  grower  found  his  mar- 
ket with  the  products  just  as  they  are  received  by 
you  at  the  present  time  ? 

A.  Oh,  yes.  I  can  give  you  further  illustration 
on  that.  During  the  pre-Hitler  days  thousands  of 
tons  of  prunes  were  shipped  into  Germany  and  other 
countries,  such  as  Poland,  direct  from  the  grower's 
property  or  ranch  to  Germany  and  the  other  coun- 
tries that  I  mentioned.    • 

Mr.  Johnson :  Does  the  grower  now  find  his  mar- 
ket with  your  organization?  Is  that  the  grower's 
market  in  your  opinion? 

A.  Oh,  yes,  that  is  our  grower  members'  mar- 
ket. They  look  to  us  as  their  marketing  outlet  for 
the  commodities  that  they  produce.  We,  in  turn, 
dispose  of  the  crop  and  render  an  accounting  to 
them  at  the  end  of  the  season. 

Mr.  Johnson:  And  do  you  consider  yourself  a 
marketing  agency  mainly? 
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A.  We  consider  ourselves  as  a  coop  marketing 
organization. 

Mr.  Johnson:  You  stated  that  payment  is  made 
to  the  growers.  Is  their  payment  made  shortly 
after  delivery  to  your  plants? 

A.  Yes.  We  pay  the  grower  after  delivery  to 
our  plants  what  we  term  an  ''advance  payment," 
and  then  progress  payments  are  made  periodically. 
Then  after  the  crop  has  been  disposed  of  we  render 
a  final  accounting  and  remittance  to  the  producer 
members.  [47] 

Mr.  Johnson :  And  that  advance  payment  is  made 
ordinarily  how  long  after  the  delivery  of  the  prod- 
uct to  your  plants? 

A.  Immediately  after  it  is  processed  through 
the  plants  and  our  accounting  office. 

Mr.  Johnson:  And  ordinarily  about  how  much 
does  that  advance  payment  amount  to  in  percent- 
age? 

A.  Generally  speaking,  approximately  65  per 
cent  of  the  field  price  in  effect  at  that  time. 

Mr.  Johnson :  Now  the  products  that  you  receive, 
are  they  considered  by  the  association  as  being  the 
property  of  the  association  ? 

A.     Yes,  I  would  say  so. 

Mr.  Johnson:  Do  you  feel  that  the  grower  has 
parted  with  his  economic  interest  in  his  particular 
crop? 

A.  Well,  yes,  because  your  fruit — pardon  me. 
Probably  I  had  better  answer  that  in  my  own  Ian- 
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guage.  As  L  stated  previously  the  crop  is  delivered 
by  the  grower  member,  it  is  commingled  with  other 
fruit,  and  we  are  empowered  to  borrow  money  on 
that  fruit  if  necessary;  as  a  matter  of  fact,  during 
periods  from  1934  to  1938  we  even  borrowed  money 
on  that  fruit  from  Government  agencies  on  the 
basis  of  pledge  certificates  that  were  issued  as  col- 
lateral. If  my  memory  serves  me  right,  nonre- 
course loans  were  channeled  through  the  Recon- 
struction Finance  Corporation. 

Mr.  Johnson:  At  that  time  the  Government 
agency  considered  your  association  as  the  legal 
owner  of  those  crops? 

A.  They  did  to  the  extent  that  they  accepted  our 
pledge  certificates  as  sufficient  evidence  of  owner- 
ship, and  those  pledge  certificates  were  hypothe- 
cated ;  as  a  matter  of  fact,  in  that  particular  period 
not  only  growers  [48]  of  our  organization  but  non- 
member  producers  of  prunes  participated  in  the 
funds  that  were  allocated  by  the  Government  to  the 
extent  that  they  borrowed  the  money  and,  under 
the  nonrecourse  provision,  the  Government  eventu- 
ally owned  the  prunes. 

Mr.  Johnson:  And  do  you  at  the  present  time 
borrow  on  those  products  that  you  have  stored  in 
your  warehouses'? 

A.  We  do  not  find  it  necessary  to  do  that  at  the 
present  time  although  we  are  empowered  to  issue 
warehouse  receipts  if  necessary  and  hypothecate 
those  with  banks  for  borrowing  purposes. 
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Mr.  Johnson :  Do  you  borrow  from  banks  on  the 
basis  of  the  credit  that  you  have  as  a  result  of  hav- 
ing these  products  stored  in  your  markets'? 

A.  We  borrow  substantial  sums  from  banks 
without  any  collateral,  due  to  the  fact  that  the  title 
is  vested  in  the  California  Prune  and  Apricot 
Growers  Association. 

Mr.  Johnson:  And  these  contracts  that  you  use 
are  the  same  for  peaches  and  pears  and  apricots 
and  nectarines  as  they  are  for  prunes  except  that 
you  just  change  the  word? 

A.     I  would  say  that  is  substantially  correct. 

Mr.  Johnson:  And  they  provide  that  title  passes 
as  soon  as  the  product  is  delivered  to  your  plant 
and  that  it  is  then  commingled  according  to  your 
contract  ? 

A.     That  is  correct. 

Mr.  Johnson:  And  that  you  are  thereby  em- 
powered to  borrow  money  on  those  products  under 
the  terms  of  this  agreement? 

A.  That  has  been  done  and  we  still  have  the 
power  to  do  that  under  the  terms  of  the  various 
agreements. 

Mr.  Johnson:  In  other  words,  you  consider  that 
they  are  your  products,  belonging  to  the  associa- 
tion? [49] 

A.  The  California  Prune  and  Apricot  Growers 
Association. 

Mr.  Johnson:  Supposing  there  would  be  a  fire 
and  the  grower's  crop  would  burn  as  soon  as  he 
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delivered  it  to  the  association.  Would  you  consider 
that  grower  still  owned  that  crop  and  would  you 
charge  him  for  the  loss  of  the  crop? 

(Remarks  off  the  record.) 

We  experienced  a  substantial  fire  loss  during 
1946.  It  is  our  responsibility  to  cover  the  products 
delivered  by  the  individual  members  with  insur- 
ance, so,  -consequently,  there  would  be  no  loss  on 
individual  producers  in  case  of  fire  or  other  catas- 
trophies  that  may  occur. 

Mr.  Johnson:  Where  did  this  particular  fire 
occur'? 

A.  Pardon  me,  may  I  continue  on  that?  As 
long  as  the  loss  was  more  or  less  nominal  and  would 
not  necessitate  charging  against  the  membership 
as  a  whole. 

Mr.  Johnson:     Did  you  have  a  substantial  fire? 

A.  We  had  a  substantial  fire  which  I  mentioned 
was  at  Chico,  California,  in  which  the  loss  was  in 
the  neighborhood  of  $644,000. 

Mr.  Johnson:  Did  the  growers  whose  crops  were 
destroyed  have  to  stand  that  loss  themselves? 

A.  No,  they  did  not.  No  individual  grower 
would  have  had  to  stand  any  loss.  If  there  had 
been  a  monetary  loss  to  the  association  it  would 
have  resulted  in  a  lower  return  on  the  entire  crop 
delivery  at  that  time.  It  so  happened  that  there 
was  no  monetary  loss  at  this  particular  fire. 

Q.  May  I  interpose  a  question  at  that  point. 
Let's  take  a  situation  such  as  actually  did  occur 


vs.  Mary  B.  BaioccM  153 

(Testimony  of  T.  0.  Kluge.) 

which  was  in  Chico  where  there  was  a  partial  loss 
of  a  crop  or  stored  crop.  Let's  say  it  was  50  per 
cent.  It  so  happened,  and  [50]  probably  does,  that 
the  only  croj)  is  prunes — let's  assume  they  w^ere  all 
prunes  stored  in  there  that  had  come  from  only 
one  of  these  local  associations.  Would  the  loss  be 
amortized  against  the  association  as  a  whole? 
Would  the  loss  be  amortized  against  just  the  mem- 
bers of  that  independent  association  or  would  it  be 
amortized  against  the  members  of  all  the  inde- 
pendent associations  *? 

A.     Against  all  of  them. 

Q.     That  clears  up  that  point. 

Mr.  Johnson :  Yes.  And  if  the  grower  had  a  fire 
loss  immediately  before  he  delivered  or  contem- 
plated delivering  to  your  plant  or,  say,  the  truck 
turned  over  at  the  gate  of  the  plant  whose  loss 
w^ould  that  be*?  The  association's  or  the  individual 
grower  ? 

A.  If  it  occurred  prior  to  the  time  his  truck 
entered  our  property  it  w^ould  be  the  individual's 
loss.  I  think  w^e  would  have  to  confer  with  legal 
counsel  as  to  whether  or  not  there  would  be  any 
responsibility  on  the  part  of  the  California  Prune 
and  Apricot  Growers  Association  if  the  loss  oc- 
curred after  it  entered  our  property. 

Mr.  Johnson:  In  other  words,  the  grower  is  the 
owner  of  his  crop  until  the  minute  he  delivers  it 
to  your  plant  and  gets  a  door  receipt.  Is  that  what 
you  call  the  receipt  given  to  him  ?    A  door  receipt  ? 
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A.     That  is  correct. 

Mr.  Johnson:  And  from  that  time  on  you  con- 
sider as  marketed  his  crop  and  you  are  the  market 
agency  from  then  on? 

A.     That  is  correct. 

Mr.  Johnson:  And  he  has  parted  with  his  eco- 
nomic interest  in  that  crop  and  is  entitled  to  an 
interest  in  the  pool  only;  is  that  right?  [51] 

A.  Well,  that  is  a  pretty  broad  statement.  I 
may  answer  it  to  this  effect.  He  has  parted  with 
the  commodity;  he  still  has  an  interest  in  the 
accounting  in  money. 

Mr.  Johnson:  Well,  is  that  any  different  from 
a  grower  delivering  to,  say,  Rosenberg's  or  the 
California  Packing  Corporation? 

A.     Oh,  no,  I  wouldn't  say  so. 

Mr.  Johnson:     Is  it  exactly  the  same  situation? 

A.  To  the  extent  that  our  contract  applies.  I 
am  not  indicating  here  that  our  procedure,  as  far 
as  cooperative  marketing  is  concerned,  is  identical 
with  the  commercial  packer,  but  I  would  say,  as 
far  as  title  of  the  commodity  is  concerned,  the 
minute  the  fruit  is  delivered  it  is  similar  to  a  de- 
livery made  to  a  commercial  operator. 

Mr.  Johnson:  And  in  both  instances,  with  the 
commercial  operator  and  with  your  association,  all 
the  grower  has  is  the  right  to  an  accounting  in 
money  ? 

A.     That  is  correct. 

Mr.  Johnson:     Now  could  you  tell  us  anything 
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about  the  labor  turnover  at  your  plants,  Mr.  Kluge  ? 
Mr.  Wells  has  a  letter  that  has  been  introduced 
in  evidence  indicating  that  employment  records 
show  a  low  of  334  employees  and  a  peak  of  1,574 
people  employed  by  the  association.  Does  that  rep- 
resent all  of  the  people  that  are  employed  there 
regularly,  or  is  there  a  large  labor  turnover  % 

A.  During  and  since  the  last  war  there  has  been 
a  large  labor  turnover. 

Mr.  Johnson:  What  would  you  say  the  percent- 
age is?  [52] 

A.  I  would  say  that  during  certain  periods  it 
may  be  as  high  as  100  per  cent. 

Mr.  Johnson:  Is  that  your  estimate  also,  Mr. 
Wells?    You  are  the  personnel  director. 

Mr.  Wells:  Yes,  it  is,  Mr.  Johnson,  during  the 
seasonal  parts  of  the  year  we  are  in  operation. 

Mr.  Johnson:  Had  you  figured  your  labor  turn- 
over for  last  year  or  do  you  have  any  more  definite 
figure  you  can  give  us? 

Mr.  Wells:  Yes.  In  1947,  the  labor  turnover 
for  the  12  calendar  months,  January  through  De- 
cember, was  102.6  per  cent. 

Mr.  Johnson:  Could  I  continue  there  with  Mr. 
Wells,  Mr.  Referee? 

(Remarks  off  the  record.) 

Mr.  Johnson:  Mr.  Kluge,  do  a  great  number  of 
your  employees  work  for  these  commercial  competi- 
tive concerns? 

A.     They  have  especially  and  they  do  especially 


156  Oscar  R.  Ewing,  etc., 

(Testimony  of  T.  O.  Kluge.) 

since  we  have  had  union  agreements  in  effect  in  our 

plants. 

Mr.  Johnson:  Is  it  customary  for  them  to  go, 
for  instance,  from  canneries  when  the  canning  sea- 
son is  over  to  your  plant,  and  vice  versa? 

A.  Oh,  yes,  that  happens  repeatedly.  By  the 
same  token,  we  may  have  an  employee  or  a  number 
of  employees  w^orking  for  us  for  a  certain  period, 
next  week  he  may  be  working  for  Rosenberg 
Brothers,  and  could  go  the  following  week  to  the 
Cal-Pac  or  Richmond-Chase,  and  then  he  may  come 
back  to  our  plant  for  a  short  period. 

Q.  Mr.  Johnson,  again  I  say  I  don't  want  to 
forclose  you  from  any  particular  line  of  question- 
ing that  might  be  pertinent,  but  can't  we,  let's  say, 
take  judicial  notice  of  the  fact  that  it  is  known  in 
this  packing  industry  in  all  regions,  or  in  most 
regions,  let's  say,  and  especially  this  [53]  one,  that 
the  labor  is  quite  itinerant  and  works  in  the  same 
industry  that  goes  from  plant  to  plant,  and  we  rec- 
ognize that  fact  that  one  laborer  may  work  one  day 
doing  the  same  work  for  one  employer  in  a  covered 
industry,  and,  as  the  matter  stands  today,  comes  to 
this  organization  and  works  in  what  is  construed 
to  be  noncovered  and  performs  the  same  duties 
under  the  same  working  conditions,  for  the  same 
money,  and  under  the  same  labor  contract,  let's  say. 
Woudn't  that  suffice  for  the  purpose  of  the  record? 

Mr.  Johnson:  Yes,  I  imagine  it  would,  if  you 
take  judicial  notice  of  that  fact  that  there  is  a 
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large  turnover,  and  right  now  with  the  others  all 
ruled  under  coverage  that  there  would  he  an  in- 
justice worked  on  these  employees. 

Q.     That  would  follow  as  a  legal  argument. 

Mr.  Johnson:    Yes. 

Could  I  ask  about  apricots  and  peaches,  for  in- 
stance. What  would  happen  to  them  if  they  weren't 
sulphured,  if  they  were  allowed  to  stand  for  any 
time  after  they  were  picked  ? 

A.  They  would  have  a  tendency  to  inunediately 
darken. 

Mr.  Johnson:  Would  they  turn  real  black  after 
a  period  of  time? 

A.  They  would  after  a  short  period  of  time  and 
they  wouldn't  be  acceptable  to  the  trade  and  con- 
sumer. 

Mr.  Johnson :  So  that  in  all  cases  where  they  are 
brought  to  your  association  they  have  been  sul- 
phured and  processed? 

A.  Oh,  yes.  As  a  matter  of  fact,  we  even  go  so 
far  as  to  take  the  sulphur  content  of  the  fruit  at  the 
time  it  is  delivered  so  that  we  ^^'ill  know  which  fruit 
to  process  and  pack  on  particular  orders  that  we 
may  receive.  [54] 

Mr.  Johnson:  And  have  you  right  along  con- 
sidered that  your  association  is  engaged  in  commer- 
cial work? 

A.    As  to  its  physical  operations,  yes. 

Mr.  Johnson:  And  have  you  always  considered 
that  you  were  under  coverage  of  the  Social  Security 
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Act,  and  paid  the  social  security  tax  and  deducted 

for  the  employees? 

A.  We  have,  and  I  think  we  have  gone  on  record 
to  that  effect. 

Mr.  Johnson:  And  you  have  also  paid  the  State 
unemployment  compensation  tax. right  along? 

A.    We  do. 

Mr.  Johnson:    And  are  under  that  coverage? 

A.     Yes. 

Mr.  Johnson:  The  law  has  not  been  changed,  it 
has  always  covered  the  employees  of  your  plant  ever 
since  the  inception  of  the  Social  Security  Act? 

A.  That  is  right,  yes.  I  might  state  that  we 
also  deduct  the  withholding  taxes  on  our  employees. 

Mr.  Johnson:  And  have  you  been  acting  under 
legal  advice  in  deducting  the  1  per  cent  social  secur- 
ity tax  right  along? 

A.  Naturally  we  have,  especially  when  we  were 
requested  to  discontinue  that  practice,  and  a  de- 
cision was  reaffirmed  by  our  attorneys  to  continue 
the  deductions. 

Mr.  Johnson:     I  think  that  is  all. 

Q.  Before  you  arrived,  Mr.  Kluge,  we  asked  Mr. 
Wells  some  questions  relative  to  the  constitution 
and  by-laws  of  this  organization,  and  Mr.  Hagar 
has  offered  to  submit  and  offer  for  the  purpose  of 
the  record  at  least  one  mimeographed  copy  of  the 
constitution  and  by-laws.  You  are  familiar  with 
them?  [55]  A.     Generally  speaking,  yes. 
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Q.  You  would  be  in  a  position,  when  it  is  sub- 
mitted to  me  by  mail,  to  certify  that  to  the  best  of 
your  knowledge  it  is  a  true  copy  of  the  original 
constitution  and  a  true  copy  of  the  by-laws? 

A.  I  would  be  glad  to,  or,  if  you  prefer,  we  will 
have  the  secretary  of  the  organization  certify  it 
to  that  effect. 

Q.  Do  each  of  these  locals  have  their  own  con- 
stitution and  by-laws  ?  A.     Yes,  they  do. 

Q.  Are  they  a  standard  form  of  constitution  and 
by-laws,  or  are  they  each  different  from  each  other  ? 

A.  There  are  numerous  provisions  that  are  not 
exactly  alike  in  the  by-laws,  but  I  would  say  that 
they  are  substantially  correct.  The  differences  may 
be  as  to  the  methods  of  holding  annual  meetings, 
elections,  amendments  to  the  by-laws,  etc. 

Q.  Would  it  be  possible  to  make  available  for 
the  purpose  of  this  record  one  set  of  constitutions 
and  by-laws  of  one  of  these  local  organizations 
which  would  be  typical,  generally  speaking,  dis- 
regarding small  technical  matters,  but  on  large, 
general  matters  which  point  to  the  relationship 
between  this  local  association  and  each  of  its  mem- 
bers which  would  be  typical  of  all  the  others? 

A.    We  will  be  glad  to  furnish  you  with  a  copy. 

Q.  Very  well,  Mr.  Hagar,  go  ahead.  Do  you 
have  some  questions? 

Mr.  Hagar:  Mr.  Kluge,  to  whom  was  this  $644,- 
000  loss  paid  by  the  insurance  company  ? 

A.  To  the  California  Prune  and  Apricot  Grow- 
ers Association.  [56] 
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Mr.  Hagar:  Does  the  California  Prune  and 
Apricot  Growers  Association  carry  insurance  on  the 
fruit  after  it  is  delivered  to  them? 

A.     It  does. 

Mr.  Hagar:  Do  you  know  whether  or  not  the 
individual  grower  or  the  individual  local  carries 
insurance  % 

A.  They  do  not  carry  any  insurance  after  the 
commodity  is  delivered  to  the  California  Prune  and 
Apricot  Growers  Association. 

Mr.  Hagar:  You  spoke  of  approximately  85  per 
cent  of  the  prunes  being  dehydrated.  Do  most 
growers  own  their  own  dehydrators  ? 

A.  I  would  say  not.  That  is  based  on  my  own 
individual  estimate,  of  course. 

Mr.  Hagar:  And  these  dehydrators  that  are  not 
owned  by  the  individual  growers  are  not  located  on 
the  farm  of  any  particular  member ;  is  that  correct  ? 

A.     Will  you  ask  that  question  again,  please. 

Mr.  Hagar:  Where  the  grower  member  does 
not  own  his  own  dehydrator  the  dehydrator  is  not 
located  on  the  farm  of  a  member  ? 

A.    No,  it  is  not. 

Mr.  Hagar:  In  what  condition  are  the  prunes 
delivered  to  the  dehydrator  by  the  grower? 

A.     In  what  is  termed  as  a  fresh  state. 

Mr.  Hagar:    By  that  you  mean  what? 

A.  Prunes  immediately  after  they  are  picked, 
and  before  they  are  dried  or  manufactured. 

Mr.  Hagar:  With  regard  to  the  various  plants 
of  the  association,  take  your  plants  here  in  San  Jose, 
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— do  you  ship  in  interstate  commerce  to  [57]  vari- 
ous parts  directly  in  the  United  States  ? 

A.     We  do. 

Mr.  Hagar:  Do  you  ship  directly  from  those 
plants  to  various  parts  in  the  world? 

A.    We  do. 

Mr.  Hagar:     That  is  all. 

Q.    Mr.  Johnson,  do  you  have  any  questions? 

Mr.  Johnson:  Mr.  Kluge,  I  would  like  to  show 
you  a  picture  of  the  plant  and  see  if  you  recognize 
it  as  plant  No.  11  of  your  association. 

A.  That  is  plant  11,  located  on  Cinnabra  Street 
in  San  Jose. 

Mr.  Johnson:  That  is  within  the  city  limits  of 
San  Jose,  is  it? 

A.    Yes,  it  is. 

Mr.  Johnson:  I  will  show  you  this  map  of  the 
city  limits  of  San  Jose  depicted  in  green  and  ask 
you  if  this  is  somewhere  near  the  center  of  the  city 
limits  of  San  Jose  as  shown  by  this  map.  (Shows 
map  to  witness.) 

A.     Oh,  generally  speaking,  yes. 

Q.  Are  you  offering  this  picture  as  an  exhibit? 
This  picture  will  be  taken  into  evidence,  and  with- 
out offering  the  map  into  evidence  from  the  testi- 
mony given  I  understand  this  is  a  plant  which  is 
not  adjacent  to  any  land  upon  which  fruit  is  grown. 
Is  that  the  point? 

Mr.  Johnson:  Yes,  that  is  the  point.  Does  the 
association  own  any  land  upon  which  fruit  is  grown  ? 

A.    We  do  not. 
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Mr.  Johnson:    Do  they  lease  any  such  land*? 

A.    We  do  not. 

Mr.  Johnson:  This  not  being  adjacent  to  any 
such  land,  is  it  adjacent  to  a  railroad'?  [58] 

A.  It  is  on  the  main  line  of  the  Southern  Pa- 
cific Railroad  in  San  Jose.  There  are  also  facilities 
for  truck  movement  to  various  localities  in  Cali- 
fornia and  interstate,  and  also  the  plant  is  avail- 
able for  local  firms  to  pick  up  fruit  for  distribu- 
tion to  consumers. 

Mr.  Johnson:  This  railroad  that  is  depicted  in 
this  picture  as  adjacent  to  this  plant,  is  that  a 
transcontinental  railroad? 

A.     It  is. 

Mr.  Johnson:  This  siding  on  which  these  cars 
appear,  some  seven  or  eight  cars  or  more  in  this 
picture,  is  that  a  siding  connected  with  that  rail- 
road? 

A.     Yes,  and  it  serves  our  plant  No.  11. 

Q.     You  are  referring  to  Exhibit  M? 

Mr.  Johnson:  Yes.  And  those  cars  are  inside 
of  this  wire  fence,  I  noticed. 

A.     Yes. 

Mr.  Johnson:  Is  the  wire  fence  the  boundary  of 
your  property? 

A.  Not  all  of  it.  Some  of  that  property  within 
the  wire  fence  is  leased  from  the  railroad  company. 

Mr.  Johnson :  But  the  cars  run  right  up  to  your 
plant  and  the  products  are  unloaded  from  the  plat- 
form of  your  plant  right  into  these  cars? 

A.    Yes.     We   have   different   arrangements   at 
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various  of  our  plants  with  respect  to  the  owner- 
ship of  the  property  on  which  these  tracks  are  lo- 
cated. Some  of  the  property  is  leased  from  the 
railroad  company,  and  other  properties  are  owned 
by  the  California  Prune  and  Apricot  Growers  As- 
sociation. 

Mr.  Johnson:  And  I  notice  this  truck  there  at 
a  loading  platform  of  your  plant.  Is  that  the  usual 
road  where  such  trucks  are  loaded*?  [59] 

A.  That  is  one  of  the  loading  platforms  for 
shipment  to  various  points  or  ports  in  California. 
We  also  have  another  loading  or  shipping  platform 
for  serving  trucks  for  the  same  purpose. 

Mr.  Johnson:  And  do  you  also  ship  by  boat  to 
foreign  countries'? 

A.     We  do. 

Mr.  Johnson:  And  in  the  different  plants  that 
you  have  the  conditions  are  somewhat  similar  so 
that  you  would  be  shipping  there  to  all  parts  of 
the  world  from  each  of  your  plants'? 

A.     That  is  true. 

Mr.  Johnson:  Would  you  consider  each  of  your 
plants  a  terminal  market  for  connection  for  con- 
sumption '? 

A.    We  do. 

Mr.  Johnson:  I  have  three  extra  copies  of  this 
photograph  if  you  need  it,  Mr.  Referee. 

I  have  one  other  question.  In  your  letter  of 
April  29,  1948,  which  is  in  evidence,  you  state  that 
the  association  had  not  applied  for  or  been  granted 
an  exemption  under  section  101(1)  of  the  Internal 


164  Oscar  R.  Ewing,  etc., 

(Testimony  of  T.  O.  Kluge.) 

Revenue  Code.     Do  you  feel  that  you  would  have 

any  ground  for  asking  for  such  exemption  ? 

A.  Not  to  my  recollection,  we  would  not  come 
under  the  exemption  provisions  of  that  section. 

Mr.  Johnson :     I  think  that  is  all. 

Q.  Do  you  have  some  letters  that  you  wish  to 
introduce  at  this  time*?     Some  rulings? 

Mr.  Johnson:  Yes.  I  would  like  to  ask  Mr. 
Hagar  a  few  questions  first.  Could  I  have  him 
sworn?  [60] 

Q.  I  have  just  been  wondering  if  that  would  be 
entirely  proper  since  your  questions  would  prob- 
ably be  asking  his  opinion  of  what  the  interpreta- 
tion of  this  law  is.  It  is  my  duty  and  the  duty  of 
the  courts  to  pass  upon  this.  I  don't  know  whether 
it  would  be  pertinent.  (Further  remarks  off  the 
record.) 

Mr.  Johnson :  Could  you  make  a  brief  statement 
as  to  your  opinion  as  to  the  coverage  of  this  act? 

Mr.  Hagar:     Yes. 

I  have  been  the  attorney  for  the  California  Prune 
and  Apricot  Growers  Association,  and  I  originally 
advised  the  association  that  the  employees  would 
come  under  the  Social  Security  Act.  My  opinion 
was  asked  subsequent  to  that  time,  at  the  time  the 
rulings  came  out  and  I  advised  them  for  a  second 
time  that  they  were  subject  to  the  Act.  I  felt  that 
it  was  the  clear  intent  of  Congress  that  they  should 
be  covered  by  reason  of  the  fact  that  the  associa- 
tion, in,  my  opinion,  was  engaged  in  manufacturing 
activities;  that  the  fruit,  after  delivery  to  it,  came 
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to  rest  in  its  warehouse  and  was  kept  there  at  times 
for  many  months  and  sometimes  well  over  a  year; 
that  in  connection  with  future  crop  years,  particu- 
larly with  regard  to  prunes,  it  was  always  the  ques- 
tion of  how  much  the  carry-over  from  the  preceding 
crop  was  which  would  indicate  there  are  times  when 
there  is  a  problem  in  that  the  fruit  of  one  crop 
year  would  be  carried  over  until  an  additional  crop 
year;  that  these  plants  were  located  on  transconti- 
nental railroads,  the  shipments  were  made  to  all 
parts  of  the  world;  that  under  that  North  Whittier 
Citrus  Association  case,  if  I  remember  correctly, 
that  the  association  was  not  engaged  in  agricultural 
work  but  was  engaged  in  the  manufacturing  and 
sales  of  the  particular  commodity  that  in  my  opin- 
ion, under  the  terms  of  the  contract,  the  title  had 
passed  and  therefore  the  grower  member  had  no 
more  interest  in  the  fruit  [61]  except  an  interest 
in  the  proceeds ;  that  the  contract  requires  that  the 
fruit  (and  I  am  quoting  from  the  contract)  "be 
delivered  in  merchantable  condition."  Therefore, 
if  it  is  delivered  in  merchantable  condition  what- 
ever work  that  the  association  did  subsequent  to 
that  time  would  of  necessity  have  to  relate  to  manu- 
facturing ;  that  the  types  of  merchandising  had  very 
materially  changed  in  the  last  20  years,  where  the 
fruit  was  originally  prepared  on  the  farm  now  the 
condition  was  changed  so  that  the  work  that  the 
association  did  in  connection  with  the  processing 
of  the  fruit  was  changed,  and  with  it  the  manufac- 
turing as  distinguished  from  agricultural;  that  the 
plants  of  the  association  were  not  located  adjacent 
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to  any  farm  or  had  any  contiguous  property  to  a 
farm. 

With  those  reasons,  in  general,  I  felt,  although 
I  probably  could  find  a  memorandum  with  consid- 
erably more  reasons — at  any  rate  I  originally  ad- 
vised the  association  and  have  continued  to  advise 
the  association,  and  still  am  of  the  opinion  that 
the  employees  are  covered,  particularly  where  the 
employee  of  the  association  does  the  same  identical 
work  for  a  commercial  handler,  handling  exactly 
the  same  type  of  product,  prunes,  and  in  one  case 
is  covered  without  any  question  by  reason  of  the 
two  recent  decisions;  in  my  opinion,  where  he  per- 
forms this  work  for  the  association  he  is  covered. 

Question  has  been  asked  as  to  the  exemption  of 
the  association.  It  is  exempt,  under  the  Internal 
Revenue  Code,  section  101(1)  (12)  from  paying  any 
income  tax  or  filing  returns,  and  originally  so  re- 
ceived a  ruling  from  the  Treasury  Department,  and 
on  several  times  subsequent  to  that  original  ruling 
which  was  many  years  ago  the  Treasury  Depart- 
ment has  reaffirmed  that  ruling.  I  do  not  think 
that  it  would  be  exempt  under  section  101  of  the 
Internal  Revenue  Code — 101(1)  for  the  purpose  of 
the  record. 

Q.  Mr.  Johnson,  is  that  the  statement  you 
wanted  him  to  make?  [62] 

Mr.  Johnson:  You  had  anticipated  the  decision 
of  the  higher  courts  in  the  Burger  and  Bettencourt 
cases  and  so  ruled  years  ago  in  1939  or  '40? 

Mr.  Hagar:  Well,  I  don't  know  that  "antici- 
pated" is  the  correct  word,  but  I  was  strongly  of 
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the  opinion,  and  still  am,  that  they  are  and  that 
those  decisions  were  correct  and  coincided  with  my 
original  ideas. 

Mr.  Johnson:  How  long  have  you  been  an  at- 
torney for  the  association'? 

Mr.  Hagar:     Since  1936. 

Mr.  Johnson:  I  wanted  to  ask  Mr.  Kluge  if  he 
could  show  any  essential  difference  between  the 
marketing  of  dried  fruit  and  the  marketing  of 
fresh  fruit  with  reference  to  the  time  element. 

Mr.  Kluge :  Well,  fresh  fruit  has  to  be  marketed 
immediately  or  as  fast  as  it  can  get  to  market. 
Dried  fruit  is  not  a  perishable  commodity  and  can 
be  kept  in  storage  for  a  number  of  months,  whereas 
fresh  fruit  cannot. 

Mr.  Johnson:  Do  you  know  anything  about  the 
practice  of  marketing  fresh  fruit?  Isn't  it  con- 
signed to  different  shippers  in  the  east  and  re- 
routed on  occasions?  Isn't  there  a  difference  be- 
tween your  practice  and  the  way  the  fresh  fruit 
packers  handle  it? 

Mr.  Kluge:  From  my  limited  knowledge,  fresh 
fruit  is  generally  started  east  and  then  diverted  to 
the  market  which  will  afford  the  best  price  or  has 
the  lowest  volume  of  the  particular  variety  of  fruit 
on  hand  at  that  time,  and  occasionally  they  are  sold 
at  auction.  That  is  just  my  offhand  knowledge  of 
the  fresh  fruit  business.  As  far  as  the  dried  fruit 
business  is  concerned,  invariably  the  distinction  is 
known,  the  buyer  is  known,  and  the  price  is  known 
before  the  shipment  is  made. 

Mr.  Johnson:     And  when  you  sell  through  bro- 
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kers  do  you  deliver  to  the  brokers  or  do  you  de- 
liver to  the  retailers  that  the  broker  represents? 

Mr.  Kluge:  We  do  not  customarily  deliver  or 
sell  to  brokers.  The  broker  acts  as  the  agent  of 
the  buyer  and  seller,  and  the  fruit  is  shipped  di- 
rectly either  to  the  wholesaler  or  shipped  directly 
to  the  chain  super-market  or  other  forms  of  retailer, 
the  distinction  being  that  we  sell  to  chain  or  large 
organizations  for  retail  purposes,  but  do  not  sell 
to  a  corner  independent  retail  store. 

Mr.  Johnson:  I  think  that  covers  the  situation, 
Mr.  Referee. 

Q.  Do  you  have  some  letters  you  wanted  to  sub- 
mit for  the  record  at  this  time'? 

Mr.  Johnson:  Yes,  I  did.  First  of  all,  I  wanted 
to  submit  copies  of  the  previous  rulings  of  the  In- 
ternal Revenue  Department.  (Hands  papers  to 
referee.) 

Q.  Exhibit  N  will  be  a  mimeographed  copy  of 
the  Treasury  Department  Collector's  No.  6219, 
dated  December  31,  1947. 

Taken  into  the  record  as  Exhibit  O  will  be  a  copy 
of  the  Treasury  Department  mimeographed  Collec- 
tor's No.  6239,  dated  March  1,  1948. 

Taken  in  as  Exhibit  P  is  a  Federal  ruling  under 
Internal  Revenue  Code  designated  as  487-SST-405 
(copy). 

Taken  in  as  Exhibit  Q  is  a  copy  of  a  ruling 
8-SST-lO. 

Exhibit  R  is  a  decision  and  notice  of  decision 
of  the  Appeals  Council  in  Case  No.  12-139,  being 
the  Perm  case. 
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Taken  into  the  record  as  Exhibit  S  is  a  decision 
and  notice  of  decision  in  the  case  No.  12-92  of  the 
Appeals  Council,  being  the  Grimley  case. 

Exhibit  T  is  a  copy  of  the  decision  and  notice  of 
decision  in  Case  No.  12-92,  the  Grimley  case. 

Can  I  assume,  Mr.  Johnson,  that  on  behalf  of 
your  client  you  would  propose  that  I  make  a  find- 
ing that  the  services  performed  by  the  [64]  de- 
ceased wage  earner  since  1939  for  the  California 
Prune  and  Apricot  Growers  Association  was  not 
in  agricultural  labor  *? 

Mr.  Johnson:     That  is  correct. 

Q.  And  that  as  a  result  thereof  the  credits  for 
earnings  he  received  from  such  employment  con- 
stitute him  a  fully  insured  individual,  and  his  sur- 
viving widow  and  their  tw^o  minor  children,  for 
the  period  of  their  minority,  are  entitled  to  bene- 
fits subject  to  deductions  for  employment  which 
they  engaged  in? 

Mr.  Johnson:     Yes. 

We  have  read  the  foregoing  transcript  and  cer- 
tify that  it  is  a  true  and  complete  record  of  the 
hearing. 

Date:     June  3,  1948. 

/s/  MARTIN  TIEBURG, 
Referee. 

/s/  MIRIAM  GARNER, 

Hearing  Reporter.  [65] 
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EEOPENING  OF  RECORD 

In  the  Case  of  Mary  R.  BaioccM  (Claimant),  Case 
No.  12-1093.  Claim  for  Widow's  Current  Insur- 
ance Benefits. 

In  the  Case  of  Mary  R.  Baiocchi  on  Behalf  of 
Leola  B.  Baiocchi  (Claimant),  Case  No. 
12-1094.  Claim  for  Child's  Insurance  Benefits. 

In  the  Case  of  Mary  R.  Baiocchi  on  Behalf  of 
Geraldine  Baiocchi  (Claimant),  Case  No. 
12-1095.  Claim  for  Child's  Insurance  Benefits. 

In  the  Case  of  Almando  Baiocchi  (Wage  Earner). 

Social  Security  Account  No.  552-14-0672. 

The  record  in  the  above-captioned  matter  is  this 
day  reopened  and  there  are  hereby  introduced 
thereunto  by  order  of  the  referee  the  following  ex- 
hibits : 

U — Copy  of  Articles  of  Incorporation  and  By- 
Laws  of  the  California  Prune  and  Apricot  Grow- 
ers Association 

V — Copy  of  Articles  of  Incorporation  and  By- 
Laws  of  the  Glenn  County  Prune  and  Apricot 
Growers,  Inc 

The  above  matter  is  now  closed  and  hereby  sub- 
mitted for  decision. 

Date:    June  8,  1948. 

/s/  MARTIN  TIEBURG, 
Referee.  [66] 
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EXHIBIT  C 

Federal  Security  Agency 
Social  Security  Board 

Request  for  Reconsideration 

In  the  Case  of  Mary  P.  Baiocchi  (552-14-0672  E) 
(Claimant)  ;  Almando  Baiocchi  (Wage  earner), 
Social  Security  account  number  552-14-0672. 
Claim  for  Widow's  benefits  and  support  for 
two  minor  children  under  18. 

To  the  Social  Security  Board: 

I  disagree  with  the  determination  made  on  the 
above  claim,  and  therefore  request  a  reconsidera- 
tion by  the  Bureau  of  Old-Age  and  Survivors  In- 
surance. 

Remarks:  (If  you  wish  you  may  use  this  space 
for  statement  of  reason  for  disagreement.) 

I  filed  claim  on  July  18,  1945,  on  behalf  of  my- 
self and  tw^o  minor  children  under  18,  Leola  D. 
Baiocchi  (552-14-0672-C2)  and  Geraldine  Baiocchi 
(552-14-0672  Cl).  Adjustment  of  my  claim  was 
held  up  pending  the  determination  of  the  Federal 
courts  in  the  Bettencourt  .and  Burger  cases.  Now 
that  these  cases  have  been  finally  decided  in  favor 
of  coverage  for  the  dried  fruit  packing  house  work- 
ers, I  feel  that  my  benefits,  and  those  of  my  two 
minor  children,  should  now  be  awarded,  just  as 
benefits  were  awarded  by  the  Appeal  Council  to 
Edgar  T.  Penn  (554-03-8307A)  and  Marguerite  K. 
Grimley   (554-03-7972),  who  worked  for  the  same 
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concern  that  my  deceased  husband  did — the  Cali- 
fornia Prune  and  Apricot  Growers  Association,  a 
commercial  cooperative  engaged  in  the  packing  of 
dried  fruits  in  a  terminal  market  for  distribution 
for  consiunption. 

I  therefore  respectfully  ask  that  the  benefits  due 
me  and  my  children  be  recomputed  in  the  light  of 
the  court  decisions  in  the  Bettencourt  and  Burger 
cases  and  the  court  mandates  issued  therein  order- 
ing the  Social  Security  Administration  to  consider 
workers  engaged  in  this  entire  dried  fruit  industry 
as  covered  employees  and  entitled  to  the  benefits 
of  the  Social  Security  Act. 

I  attach  lists  showing  earnings  of  my  children 
and  myself  since  filing  claim. 

Date:     November  8,  ,1947. 

/s/  MARY  BAIOCCHI, 
Claimant. 

221  Cleaves  Ave., 
San  Jose,  Calif. 

/s/  ARTHUR  L.  JOHNSON, 
Authorized  Attorney, 
202  Porter  Bldg., 
San  Jose,  Calif.  72] 
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EXHIBIT  E 

Federal  Security  Agency 

Social  Security  Board 

Washington 

552-14-0672-E 
14:AO:C2 
March  26,  1948 
Mrs.  Mary  R.  Baiocchi 
221  Cleaves  Avenue 
San  Jose,  California 

Dear  Mrs.  Baiocchi: 

This  letter  refers  to  your  claim  under  Title  II 
of  the  Social  Security  Act  on  your  own  behalf  and 
on  behalf  of  Leola  D.  and  Geraldine  Baiocchi  based 
on  the  wages  of  Almando  Baiocchi.  The  action 
on  this  case  is  also  in  reply  to  your  request  for  a 
reconsideration. 

Under  the  Social  Security  Act,  no  lump-sum  or 
monthly  benefits  are  payable  unless  the  wage  earner 
was  fully  or. currently  insured  at  the  time  of  his 
death.  To  meet  these  requirements,  the  wage 
earner  must  have  been  paid  wages  of  at  least  $50 
in  employment  covered  by  the  Social  Security  Act 
in  each  of  17  calendar  quarters  beginning  Janu- 
ary 1,  1937,  or  he  must  have  been  paid  wages  of 
$50  or  more  in  covered  employment  for  each  of  not 
less  than  6  of  the  12  calendar  quarters  immediately 
preceding  the  quarter  in  which  he  died. 

Our  records  show  that  neither  of  these  require- 
ments has  been  met;  therefore,  no  payment  may 
be  made  based  on  the  wages  of  the  deceased. 
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Pay  received  from  the  California  Prune  and 
Apricot  Growers  Association  after  1940  except  for 
five  calendar  quarters  could  not  be  included  because 
the  work  was  agricultural  labor. 

If  you  disagree  with  this  determination  you  may 
request  that  a  hearing  be  held  on  your  claim  by  a 
referee  of  the  Social  Security  Administration.  A 
request  for  a  hearing  should  be  made  promptly  and 
not  later  than  three  months  from  this  date.  If  you 
desire  a  hearing,  you  should  call  at  or  write  to  the 
field  office  at  Room  1003,  28  North  First  Street,  San 
Jose  14,  California,  for  assistance. 
Very  truly  yours, 

JOSEPH  C.  COLUMBUS, 
Chief,  Area  Office. 
Case  No.  12-1093, 
12-1094, 
12-1095.  [78] 

EXHIBIT  F 

Federal  Security  Agency 
Social  Security  Board 

Bureau  of  Old-Age  and  Survivors  Insurance 

REPORT  OF  CONTACT 

Office:     San  Jose,  Calif. 

Date:     4/28/48. 

Account  No.  552-14-0672. 

(This  form  must  be  filled  out  in  ink  or  on 

typewriter,  as  it  becomes  a  permanent  record.) 

Name:    Almando  Baiocchi  (Employee  about  whom 
contact  is  made). 
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Person  contacted:    Thomas  Miller  (To  whom  infor- 
mation is  given  or  from  whom  received). 

Contact  made  by  telephone  (In  person  or  by  tele- 
phone). 

Address :    Deceased. 

Secretary,  Calif.  Prune  and  Apricot  Growers 
Assn.,  San  Jose,  Calif. 

Place  of  contact:     San  Jose,  Calif. 

Give  brief  statement  of  information  requested  and 
given : 

In  order  to  obtain  additional  information  as  to 
the  nature  of  the  Calif.  Prune  and  Apricot  Grow- 
ers Assn.,  a  telephone  call  was  made  to  Mr.  Miller, 
Secretary  of  the  Association.  In  addition  to  in- 
formation already  contained  in  the  file,  the  follow- 
ing was  obtained: 

The  Association  received  prunes,  apricots, 
peaches,  pears,  nectarines,  etc.,  in  a  dried  state 
(they  handle  no  fresh  fruit)  from  the  growers  in 
lots  of  tons  or  portions  of  a  ton.  They  give  the 
grower  a  door  receipt — after  which  the  dried  fruit 
is  graded  and  placed  in  bins  with  fruit  of  a  like 
quality  and  size  from  other  growers.  The  grower 
is  then  mailed  a  grade  receipt  and  the  fruit  has 
lost  its  identity. 

The  plants  act  as  warehouses  and  the  dried  fruit 
remains  in  the  bins  until  a  purchase  order  is  re- 
ceived. They  usually  start  packing,  processing, 
etc,  soon  after  the  dried  fruit  begins  to  come  in 
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from  the  grower,  but  no  processing  or  packing  is 
done  until  a  purchase  order  is  received,  some  of 
the  dried  fruit  remains  in  the  bins  for  a  year  or 
more,  with  sometimes  a  carryover  to  the  next  year 
— ^but  probably  never  remaining  in  the  bins  as  long 
as  two  years. 

Upon  receiving  a  purchase  order  from  such  or- 
ganizations as  Safeway  Stores,  A  &  P  Stores,  Red 
&  White  Stores,  etc.,  or  from  brokers,  they  process 
and  pack  the  dried  fruit  in  containers  as  per  order 
— one  or  two  and  as  high  as  eleven  pound  paper 
cartons  and  up  to  twenty-five  pound  wooden  boxes. 
The  cartons  or  boxes  are  labeled  in  accordance 
with  the  purchasers  wishes.  However,  over  50% 
are  actually  packed  and  sold  under  their  own  label. 
Others  packed  in  packages  labelled  as  the  purchaser 
wishes. 

Growers  are  paid  for  the  fruit  according  to  plan 
as  income  is  received  by  the  association. 

The  association  is  of  the  belief  that  their  plants 
are  terminal  markets  and  differ  materially  from 
fresh  fruit  and  fresh  vegetable  packing  plants. 
Fresh  fruit  and  fresh  vegetable  packers  pack  their 
produce,  which  to  begin  with  are  in  their  natural 
state,  and  ship  to  agents  in  eastern  markets  who 
act  for  any  number  of  other  shippers  or  packers. 
The  produce  is  then  bid  for  by  many  wholesalers 
and  even  retailers.  In  other  words  the  packer 
and/or  shipper  does  not  consign  produce  to  par- 
ticular buyers  upon  order  but  ships  to  an  agent 
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who  may  or  may  not  be  able  to  dispose  of  the  prod- 
uce depending  upon  the  demand. 

The  association's  produce  is  received  from  the 
grower  in  an  imnatural  state  (it  having  been  dried 
by  the  grower  at  the  orchard)  and  then  stored  in 
bins  until  ordered  by  a  particular  firm  which  di- 
rects the  association  to  pack  the  dried  fruit  in  a 
certain  type  of  container  and  in  certain  pound 
packages. 

A.  L.  B. 

Contact  made  by 

/s/  ALBERT  L.  BENELISHA, 
Acting  Manager. 

San  Jose,  Calif.  [79] 

[Stamped] :  Bureau  of  Old- Age  and  Survivors 
Insurance.  May  10,  1948,  12:59  p.m.,  San  Fran- 
cisco Area  Office  Accounting  Section.  [80] 


PRl     ^E  MARKETING  AGRF     MENT 

THI>  ACikKKMFNT    made  b>  »'id  beiwrrn  i 
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oin-profii.  I'O'  >|irrativr  iiiaiUrtiiig  a»».>ciaf>ii.  I'r'riii.)firr  callfd  the   Local.  fir«t  part),  aiul   thf  undcriigncd  Grower,   ircorHl 
n..  ly. 

WITNESSETH; 

IN  (."0\>ll»FK\TIO\  ■ji  till-  mutual  obligations  hrrcm  rxpretteil  and  of  the  menibrrthip  of  the  Grower  in  the  l.ocat, 
.11   I    Ml    ai'fnr Jaiii'r   with    >imiUr   oblijcaiioiM   undrrtakrii   bv    oiiiert.  the  p.-irtieii  agree: 

I      I.K'<i   ifiro   to  hui    and   ih>  tirjwtr   >(rcr<  ta 't«ll   inj   deliver    to    ih«    Loctl    all    a(    iht    pruBci    produced   or    acquired    by    or    far    kla    la 

laliiornia  dunna  ih«  yiart  la  incluaiec      Thia  acreaaaeni  aiar  b«  Irrainalcd  ai  any  iim<  durmf  aa*  r<ar  afur  bT  Iba 

l.«al  ar  b»  iht  Crsotr  br  a  rence  mailed  Is  the  llru-er  or  the  Local  br  rcfiiierrJ  aiail  bel*cea  Februarr  I5ih  and  ike  la»l  day  of  February  af  aaid 
>car:  taid  leraiinatian  la  laka  efeci  on  .March  ISth  a(  the  year  in  which  aaid  nonce  ii  delivered,  provided,  ho»c«er.  thai  thia  a«Treaieni  ahall  rt- 
mam  in  lull  force  and  eifeci  aa  la  all  prunea  ielieered  lo  ihe  Local  prior  lo  auch  termination  and  until  thr  tale  of  each  prunei  and  tba  paraaal 
of  ihe  procaada  iheraof  lo  ihe  Crooae.  ,Naiica  aiuai  be  mailed  »ithiii  ihe  period  named  heraia  to  be  effeclivc,  and  ahall  ba  mailed  la  iha  Lacai  al 
iia  principal  place  of  buaine<a  and  la  the  (>a»er   ai  hi<  la<i   known  addreaa. 

I  Ihe  Oro»er  rii-reialy  warranta  thai  he  la  nu»  .a  a  poiiiioa  la  (oniral  aaii  cropa  and  wauld  be  able  to  delivar  acaardiaf  lo  tkie  aaraameai: 
and  that  he  ba<  aoi  nerelufore  contracted  to  aell,  market  or  deliver  any  af  the  aaid  I'runea  to  any  peraon,  Arm  ae  aorporatian.  If  ha  baa  ea 
contracted,'  ha  aliall  «o  ataie  at  the  end  of  ihn  li-rrencni.  and  any  ciopa  covered  by  any  auch  eiiatmf  written  a«raeaMni  ihall  be  excluded  fram 
tha  tarma  hereof  to  the  eaieni  and  for  ihe  lime  there  indicated 

i  lai  .\ll  utuiiea  •ball  be  delivered  by  the  i;r,i»er  ji  the  earlieii  reafonabic  time  when  ready;  and,  in  any  evcnl,  prior  to  December  I5tb  ■• 
each  tear.  a>  and  wbere  diiecled  b>  tli*  Local  >r  the  (  entral  Saica  A(rncy  hereinafter  referred  to  VSTiere  the  packinf  planta  of  Ihe  Local  ar  ita 
'•ubaidiary  are  dKUnt  fram  ihc  ...unmon  deliver)  pointa.  the  Local  may,  in  m  diacrclion,  aeaume  ibc  coal  of  Iranaportaliaa  from  Ibe  rnmmen  ahipaiaa 
iMiiila  lo  Ita  packing  planta. 

Bat  delivery  ahall  not  be  dermal  to  have  been  mada  hereunder  aacept  at  the  plania  or  fradinf  poinia  deaifnalad  by  Ihe  Lacal  or  tha  Caatral 
■Sale*  Afrnc)   hereinafter  referred  in. 

(h)  .\ny  deduciiun  .ir  >.har(r  or  luaa  that  the  Lical  ur  the  Ceairal  Salea  Agency  may  make  or  aufler  an  aceoant  af  iafariar  Ifti*,  qaalilj  ar  c*a4i- 
lion  al  ilelivery,  ahall  be  charged  again>t  Ike  Cio-er   individually. 

ici  Ihe  LiK'a!  oi  the  1'eiiir.al  Salea  Agency  aliall  make  rulea  and  regulationa  regarding  handling  and  delivering,  aad  pravida  iaapactara  and  gra4ara 
III  •land,irdiae.  gradr  and  claaaify  the  prunea.  and  the  Cirower  agreea  to  abaerve  and  perform  aoy  auch  rulea  and  regulaiiana  and  ta  accept  tka  pmAimm 
•  nd  aiaadurd^  eatabliahed  by   ihr   Local  or  the  Central  Salea  Agency. 

tdl  All  prunea  >hall  ba  delivered  in  properly  dried  and  marchaniabie  cond.iion.  The  determination  of  the  Lacal  or  tha  Central  Salea  A«aiiC7 
ae  I J  grade,  atandard  and  claaaihcation  and  differentiala  in  pncea.  ahall  be  concluaiva. 

The  Local  or  the  leniial  Sale«  Agency  eliall  pool  or  mingle  the  prunea  of  Ihe  urower  with  prunea  of  a  like  qaality  or  grade  delivarad  bjr  atbar 
The  Local  or  the  I'cntral  Salea  Affen^y  ahall  claaaify  prunea  by  aiie,  grade,  variety  or  any  other  commercial  alandaraa;  aad  tbia  claaaiCca- 
ba  concluaive. 

Tlie  Local  agreea  to  reaell  auch  prunea.  together  with  prunea  of  like    quality,    grade    and    claaaiAcaion    driivcrcd    by    otbar    grawere    nndei 

-"     -  miiar  cunirai  la  in   their   original  form,  or   manufaciurad   or   a<  bv  proditcia  or  oiherwiae  at  the  beat  pncta  obtainable   ander  market  eoa- 

pay   over   the  iiri   amount  received  therefrom  aa  payment   la  full   lo  ihe  lirower  and  (jrowera   named  in  coniracia  aabatantially   aimilar 


ubataniially  a.miiar  cunirai-ta  in  their  original  form,  or  manufacitirad  or  a«  bv  prodiKia  or  otherwiae  at  the  beat  pncea  obtainable  ander  market  coa 
amount  received  therefrom  aa  payment  la  full  lo  ihe  lirower  and  (jrowera  named  in  coniracia  aabatantially  aimilai 
of    the    prunea    delivered    by    each   of   the  growera  after  deducting  therefrom  the  cuaia  of  receiving,  handling,  pack 


ing,  miiiufaciurinn,  aloring,  drineciatioa,  advertiaing  and  marketing  and  an  inveetment  charge  of  not  to  exceed  S%  of  the  groaa  rcaale  proceeda. 
Frooi  thia  charge,  a  commercial  te«ervr  may  he  created  and  dediactiotia  made  for  the  creation  oi  the  capital  funda  of  the  Local,  provided  for  by  tba 
by  lawa  thereol  The  annujl  aui|>lu»  Irom  any  deducnona  made  by  the  Local  and  not  prorated  to  any  apecific  fund  maat  be  prorated  amoag  Ike 
growera  delitemig  i>rune>   m   that   year  an   the   baaia  of  Iheir  reapeciive  deliveriaa. 

6.  (a)  The  i.rovri  agreea  mat  kia  prunea  ahall  be  ao  mingled  and  that  the  net  reiurna  therefrom,  leaa  all  coata,  advancea  aad  chaigee, 
ahall  be  cradiied  o.id  |,a'il  to  :.iin  o.i  a  proportional  baaia.  conaidering  all  ditTerentiala  and  adjuatmenia,  out  of  tha  racaipia  fram  Ihe  aale  of  all 
iirunet  of   like   iiual.iy,   grade   and   claaainca'iou. 

(bi  The  I  j.al  aarrca  >  pay  aa  a.-b<tantial  an  advance  payment  on  the  prunea  aa  tlic  market  and  financial  eaoditiana  will  parmil,  aa  delar 
miaed  by  the  Board  of  I)irr,.:oi>  in  each  aeaaon  and  (ach  uaymenta  ahall  be  made  aa  aoon  aa  practicable  after  dalitrcrj  af  IIm  praaaa  to  ii:  aad 
auch   advance    paymcnia   may    be   pruporuonaiely    higher   far    fruit    claaaiAel  in  more  deairable  gradea  or  aiiea  from  a  commercial   ataadpeial. 

to  Payment  nn  ea  h  pool  ahall  be  made  from  iiai*  to  lime,  aa  rapidly  aa  poaaible,  m  due  proportion,  until  tha  accooata  af  each  pool  af  Ibe 
aeaaon   are   i-umpletely    acttled 


7  Thia  Local  may  exerciae  all  of  the  packiag,  markeiiag  and  grading  and  inspection  or  other  powera  and  rigbia  herein  granted  u  it,  and 
perform  all  obtagatiina  herein  a-aumrd  hy  n.  through  California  Prune  and  Apricot  Urowera  Aaaocition  aa  a  Central  Salea  Agency,  the  Grower 
recoaniiing  thai  ihi>  Local  haa  vt  will  liecume  a  mruiber  of  the  California  Prune  and  Apricot  Growera  Aaaociaiion  and  haa  or  will  contract  with  the 
California  Prone  and  Apricot  (iruner-  .Xa^m-  ation  lo  deliver  all  of  the  prunea  and  apricoia  handled  by  it  to  the  California  Prune  and  Apricot  Graa 


:ociaiion  lot   :avk,ng  and  mjikrting.  and   the  Grower  agreea  that   the  Lo.al   mav  enter   into  any   contract   with   the  California   Prone   and   Apricot 
irowera  ANaociation  for  auch  pufpuar,  and  may  agree  t<  i>ool  the  prunea  delivered  Bcreuiidcr  with  prunea  of  a  aimilar  grade  and  quality  delivrrM  by 
'"  '        '  '      marketing  agreemrnta  •ubataniially   aimilar  to  iliia.  and  the  proceeda  thereof  ahall  b«  diviiled  ratably  according  lo  deliveriaa  from 

"  ^      '        ibuied   10  the  grower  memliera  thereof  ja  above  provided. 

a  Any  coat  of  mamraining  -he  Calitoima  Prune  and  Apricot  Growera  .\«aociaiioii  ahall  be  prorated  among  the  aaid  Locale  oo  Ihe  baaia  of  Ibe 
tiae  gruaa  aale  value  ana  iiuaiintv  of  t'..^  i>rune«  delivered  by  them  rcipectively  and  »hall  be  conaidered  for  all  pyrpoaca  aa  a  part  af  ibc  coata 
and   deducnona   provided   for    :ii    raraagiapa    5   hereof 

-i  Thr  Ijrowcr  agreea  that  nile  to  aaid  urunea  paaaca  abeoluiely  to  the  Local  ui>en  delivery  ihcrcof  by  the  Grower  to  the  l.oc<l  aad  tbai 
Ihe  l.ucaJ  may  tranafer  title  to  ilie  Central  balea  Agency,  and  the  Grower  agrera  that  the  luKal  or  the  California  Prune  and  Aprical  Grawara 
Naaaciaiiini  ahall  have  and  ii  la  hereby  givea  the  power  to  bairrow  money  and  to  incur  mdebtedneaa  in  the  manner  aad  to  Ihe  axtcai  aa  pra- 
'.iled   in   ibe   agreement   between    tite   l-ocal   and   the   California   Praae   and    Apricot    Groueri    .\aaociatioB. 

10.  Tha  Grower  aliall  liave  the  right  to  retain  and  to  aell  all  or  part  of  hia  fruit  green  for  green  uae  or  canning  only;  and  aniy  la  peraana, 
nrma,  ae  corpuiationa  approved  and  I  aied  by  the  Local  ar  Central  salea  Agency  in  iia  regular  publication  or  by  aolica  to  tha  growara,  aa 
approved    Buyer* 

II  If  ibia  agreeiBeni  la  Mined  by  ihe  membera  of  a  co  partnerah  ip  it  akall  apply  lo  lliem  and  each  of  ikaa  iadividnally  ia  the  ceamt  at 
ibe   diaaalulioai  or   irrmmaiiaii   of   the   aaid  co  partnerahip 

I.'      If   the  Grower   tranaiera   any   or   all   ol   hia   prune   orchard   oe   any   or   all  of  the   prunea  owned   or   controlled   by   him   ta  any    peraon,   irm 
or  >.arporation.  on  or  after  March   !Sth  of  a.y  calrmlir  year,  any  auch  traiiafer  «liall  he  drcmtd  to  be  aubjeci  to  tine  contract  during  the  calendar  year 
^   ^        ^  '       ahall   have   been   made,   iirovidmg   that   thia  contract  ahall  nut  have  been  teimmaied   m  auch  year,  and   auch  tranaferee  ahall 

rer    the    vrui  ra   hereunder      In   the   event    of   the   failure   of   the   tranaferee    to   deliver    aaid    prunea,   the   Grawar 
I  guidaied    lamage*  hereinafter  provided  on  the  baaia  of  the  amount  of  fruit  covered  directly  or  indirectly  by  ancb 
iraneier.   in  auaiiion   to  me  otPi-i    rerr.id  'a  grji  led   I-.erctn 

IJ.  Tbi-  agieement  la  one  .:  a  tiri<-<  gci  erally  aimilar  lo.  lerma  compnaing  with  all  aneh  agrecmenia,  aigacd  by  iadtvidaal  growera,  ae 
ofhr^wi^,  one  aingk  contract  tie  •  eei>  the  Local  and  the  aaid  Growera,  mutually  and  individually  obligated  nndar  all  af  tha  tarma  iKcrcaf. 
The   Lncal   ahall  be  deemed   'u  b.-    icing,   in   ita  u->"   name,  for   all   auch  growera  in  any  action  or  legal  proccedinga  aa  ar  ariaing  aat  af  thia  contract. 

14  la'  Inaamucli  aa  the  frine.tv  ji  aw  i.  ant  voiild  be  made^tiaie  and  inaamuch  aa  it  la  nov  and  ever  will  be  impracticable  and 
etiremely  d  A.ult  to  determine  ir  Iia  the  aciua:  damage  reauliing  to  tiie  Local  if  the  i>ower  (aila  to  tell  and  dcliTcr  ta  tba  Lacal  all  of  taid 
■•Tunea  aa  herein  provided,  ihr  (iiow.i  agrert  i>  pt)  to  the  Local  aa  liijuidated  damaget  foe  the  breach  of  ihia  eootract  ia  that  ragard  iwanly 
percent  (»%>  of  the  total  marke-  value  of  the  prunea  withheld,  delivered,  aold,  conaigned  or  markeied  by  or  foe  him  other  Ikan  in  aecordaaca 
with  the  terma  oi  thi*  agreeniem,  aaid  market  value  to  be  determined  aa  of  the  lime  that  demand  for  ahipmant  af  aaid  prunea  la  made  by  the 
local,  oe  if  aaid  prunea  Tiave  been  aold  hy  the  Grower,  then  the  price  for  whicb  aaid  prunea  ahall  have  l>c«n  aold  ahall  be  lakea  aa  the  aiarkat  - 
valae   thereof 

Ibl  If  tbo  Local  bringa  any  action  againai  the  Grower  to  enforca  any  proviaiow  af  Ihia  aarecaaenl  ae  to  acc^  apocitc  yirfiirmanaa  bereof 
ur  to  eollact  damagea  of  anv  kind  for  any  breach  hereof,  the  Grower  agreea  to  pay  to  the  Local  all  coata  of  cowl,  coata  for  bonda  and  albarwiaa 
eipeaaaa  af  Iraveliag  and  all  expea.ea  anaing  out  of  >r  cauaed  by  thr  litigation,  including  a  reaauuable  attorney  a  fee  capcndad  ae  iacwrad  by 
the   Lacal  m  aay  auch  peaceeding.  and  all  co<ta  and  eipe:ia.-e  ahall  he   included    la    the   judgment    obtained    la    aaid    actioa. 

Ii  All  booka.  accounie  and  other  dacumeaia  affecting  the  butioeaa  lo  be  carried  on  by  Ihe  Local  thtll  at  all  tiawa  daring  bnainaaa  haara 
be  opea   la  Ihe   mapeiiion   M    iKr   tirower   or   any   peraon   deaignated   by   him   who  may   preacoi   proper  evidence  of   tnlborily   to  make   aamh  exaaia- 

:<<  The  partiet  agree  that  there  are  no  oral  or  other  coaditiora.  promiace.  coveranit.  repreaentation*  or  inducemenia  ia  addition  lo  ar  at 
-ariance  with  any  of  thr  ie:n.>  hereof,  and  that  ihia  agreement  repreaenta  the  vuljntary  aad  clear  aiideralanding  af  botb  partiaa  (ally  aad 
.uaaiplelely 

kE.Mi    (.-ONMDEKKi)    \\n  SIGNED   AT  „ Calilornia. 

I 
:'ii»  <ta>    31  ,  If j 


\1  (.  KPTEU.  til  »  day  of  ..  19 

Atsociation, 

Br  

Secretary. 


P.  O 
.\ddre*s 


CASE  ua  .  AJa  J(2%1 — 

JL 


•  HrBIT 


CALIFORNIA  PRUNE  AND  APRICOT  GROWERS  ASSOCIATION 

LOCAL-CENTRAL  CONTRACT 


/f 


THI9  AGREEMENT  oud«  and  cnurtd  into  thU (Uy  of 

19 by  uid  between  ihe  CALIFORNIA  PRUNE  AND  APRICOT  GROWERS  ASSOCIATION,  a  noa-prolit.  co-oycrativt 

■Mrkcliofl  ftsMCUtion  orguiicd  undfr  the  Uwt  o(  the  State  of  California,  hereinafter  referred  to  ai  the  Central  Sates  Agcacy 
firet  H'V'  w)  variou*  local  narkcting  aMOciatiooi,  corporatioaa  organised  and  cxiiting  under  the  tawe  of  the  Suu  o4  Califcraii* 
hereinafter  referred  to  ai  LocaU.  of  which  the  undereifncd  is  one,  second  parties. 

WITNESSETH  ; 

WHEREAS  the  second  panics  have  been  organized  for  the  purpose  of  marketing  the  prune,  apricot  and  other  dried  fruit  prod* 
ueis  of  their  oKfnberi.  and  second  parties  desire  to  unite  in  the  mtrbeting  uf  their  products  (or  the  purpose  of  obtaining  ih^  further 


I  the  part  of  each  of  the  parties  hereia 


I  full  force  I 


bcfwiits  of  co-operation  in  distributing  thrt 

NOW.  THEREFORE,  in  con.iderat* 
contained,  it  is  agreed  : 

1.    TERM  OF  AGREEMENT. 

(a>    This  agreement  shall  be  cIlKtive  as  of 

effect  until  December  Jl,  I9S8,  unless  sooner  terminated  i 
manner  herein  provided. 

(b)  The  Local,  if  said  Local  has  acquired  from  the  Central  Sales  Agency,  or  otherwjic  where  the  Central  Sales  Agency  has 
no  suiubic  property,  the  facilities  to  receive,  store  and  pack  the  fruit  of  its  members,  miy  withdraw  from  this  agreement  as  of 
March  ISch  of  any  year,  provided  said  withdrawal  shall  have  been  authorised  by  a  twoihirdi  vote  of  iu  membership  at  a  meeting 
held  after  ten  days'  notice  to  its  members  and  to  the  Central  Sales  Agency,  and  the  Central  Sales  Agency  may  terminate  this 
agreement  as  to  one  or  mure  Locals  as  of  said  date,  upon  giving  written  notice  to  the  other  of  such  party  or  paniei  during  the 
period  from  March  Isi  to  March  10th  of  said  year  of  their  intention  to  »o  withdraw  or  terminate.  Said  notice  shall  be  complete 
when  deposited  by  Central  Sales  Agency  or  Local  in  the  United  Slates  Poii  Office,  registered  nuil.  at  the  place  where  the  principal 
place  of  buiiness  of  Central  Sales  Agency  km  Local  is  at  the  lime  situated,  postage  fully  prepaid,  said  notice  to  be  addressed  to 
said  Central  Sales  Agency  or  Local  or  Locals,  as  the  case  may  be.  at  the  place  or  places  where  ai  the  time  its  principal  place 
of  business  is  situated. 

Said  itotice  must  be  mailed  within  the  period  stated  herein  to  be  effective.  Withdrawal  or  termination  of  this  agreement  shall 
not  affect  in  any  manner  any  of  the  parties  hereto  rwt  withdrawing,  ai  to  which  parties  this  agreement  shall  remain  in  full  force 
and  effect  and  shall  not  alfeci  any  prunes,  apricots  or  othec  dried  fruits  delivered  by  the  LocaU  by  which  or  as  to  which  said 
contract  is  terminated  prior  to  such  ti-rmination.  and  siic'^t  prunes,  apricots  and  other  dried  fruits  shall  be  handled  and  marketed 
the  same  ai  if  said  coniraci  were  continued  in  full  force  and  enect. 

:.     PURCHASE  AND  SALE  OF  PRUNES.  APRICOTS  AND  OTHER  DRIED  FRUITS. 

The  Central  Sales  Agency  agrees  to  buy  and  tlte  Local  agrees  to  sell  and  deliver  to  Ihe  Central  Sales  .fgency  all  of  the  pnMKs. 
apricots  or  other  dried  Truits  (produced  or  acquired  or  cimtrolled  by  sui'h  Local  during  the  time  this  agreement  shall  be  in  force 
as  to  said  Local.        ^ 

TIte  term  apricots  herein  shall  include  apricot  pits  from  dried  apricots,  and  all  prnvitinns  for  the  marketing,  pooling  and  dis- 
tribution of  proceeds  of  prunes,  apricots  or  other  dried  fruits  shall  apply  thereto. 

3.    GRADES  AND  QUALITY. 

The  CeiltralfSales  Agency  shall  have  full  and  complete  power  and  authority  to  prescribe  and  enforce  such  roles  and  reglH 
lalfons  and  staiMardi  rctfarding  Ihe  handling,  delivering,  grading,  classifying,  procosing.  and  manufacturing  such  prunes,  apri- 
cots and  other  dried  frutti.  as  its  Board  of  Directors  shall  determine  and  earh  Local  agre*  ■  I(^  strictly  and  promptly  conform  to  stKh 
rules  and  rt'gulation:>  and  to  standardize,  grade,  clastify.  process,  and  manufacture  the  prtincn.  apricots  and  other  dried  fruits  in 
accordance  wilh  Ihe  instructions  of  the  Ihipectors  appointed  by  the  Central  Saks  Agency  The  standards  to  be  established  by  tfie 
Central  Sales  Agency  shall  be  based  on  the  quality  of  fruil  and  not  on  groRraphica)  lines  or  district  representation 

All  prunes,  apricots  and  other  dried  fruit*  shall  be  deliwred  in  prnprrly  dried  and  merchantable  condition  ar>d  each  Local  shall 
be  responsible  for  the  quality  and  grade  of  any  and  all  prunes,  apricots  and  other  dried  fruits  sold  and  delivered  by  it  to  the  Central 
Sates  .Agency  under  this  agreement  and  no  charge  shall  be  maHe  against  any  pool  to  which  such  (prunes,  apricots  and  other  dried 
fruits)  belong  on  areoimt  of  the  fact  thai  such  pruius,  apricots  and  other  dried  fruits  arc  not  of  the  proper  quality  when  delivered, 
tnil  such  loss  shall  be  borne  entirely  by  the  Ijrcal  delivering  the  same. 

Tlu-  Local,  when  it  shall  have  faciUties  so  to  do.  shall  pack  all  prunes,  apricots  or  other  dried  fruits  received  by  the  Local  and 
sold  through  the  Central  Sales  Agency  in  cnnta<nrr^  a«  may  be  directed  by  the  Central  Sales  AgerKy.  it  being  understood  aitd 
agricd  tlial  no  txK-al  without  the  consent  of  the  dntral  Sales  .Xnency  shall  pack  prunes,  apricots  or  other  dried  fruits  in  specialty 
packages,  sucb  as  cartons  or  the  like.  If  the  C  mtral  Sales  Agency  shall  pack  prunes,  apncnii  or  other  dried  fniils  in  stKh  special- 
ty packages,  the  Locals  shall  ship  prunes,  apricot^  •>>  other  dried  fruits  to  the  Central  Sales  Agency  as  requested  bv  it  to  be  used 
f«^«Mich  purposes.  Thi  I..ocal  when  it  shall  have  packing  facilities,  shall  receive  an  allowance  to  be  fixed  on  a  uniform  basis  an- 
nually for  all  I.Acal>  ftir  prunes,  apricots  ami  other  dried  fruits  shipped  by  it  to  or  at  the  direction  of  the  Central  Sales  Agency, 
•urh  allowance  to  be  ba^id  on  the  type  nf  package  in  which  said  prunes,  apricots  or  other  dried  fniils  shall  be  shipped,  such  aa 
btixes.  bag>  i>r  the  like,  and  which  allowance  shall  be  paid  to  the  Local  for  the  costs  incurred  by  it  in  receiving,  handling,  and 
flipping  lilt-  prunes,  apncolv  and  other  driid  fruits  delivered  to  it.  StKh  allowance  shall  be  at  least  equal  to  the  average  coil 
incurnd  b>  the  Central  Sales  Agency  in  similar  operat'on  of  other  plants  and  shall  be  at  Irast  equal  to  the  average  cost  incurred 
by  the  Ceniral  Sales  Agency  in  similar  ofieration  of  other  plants  ami  shall  be  paid  lo  the  I.ocal  on  alt  prunes,  apricou  and  other 


^hippcd  by 
by  Ihe  Csntral  Sales  Agency 

4.  Tlie  Central  Sales  Agency  aprccs  to  i 
other  dried  fruits  of  like  quality,  grade,  and 
•uch  lime  as  in  its  judgment  and  discretion 
therefrom  as  payment  in  full  lo  Ihe  Locals 


possible  alTer  the  proceeds 


lid  pnine*'.  apricot'>  and  oih«-r  dried  (ri 


ell  such  prunes,  apricots  and  otlicr  dried  fruit 
assiticalion  delivered  by  other  t.ocals  under  si 
detms  best  (or  The  interest  of  all  LocaU  and 
:  of  the  pi 


,  together  with  pruiws.  apricots  and 
lilar  contracts  at  such  prices  and  al 
:  amounts  i 


imp  I 


of  Ihe 


I  the  disci 
advenising  and  all  ot 
nlving  capital  funds  at  may  be  created,  which  sai 
sale  proceed*,  all  of  such  deductions  to  be  determined  from  tim 
Sales  .\gency. 

5.     Th<-  Central  Sales  .\gency  is  authorized  by  the  Local  lo  r 
agents  or  brokers  lo  or  through  such  chaniKU  of  distribution  a 
Agency  i»  hereby  authorized  to  and  shall  pool  or  mingle  said  |>r 
other  dried  fruits  delivered  by  other  Locals  itndir  .igrecmeni*  rc 
full  power  and  authority   at  its  option  and  from  time  to  tune  in  iU  d 
and  or  to  r*tahli*h  additional  pools  or  to  abolish  or  i-hange  rulc^  or 
To  enable  il'c  Central  Sales  .\gency  lo  belter  and  more  econi-mi 
end  to  it  by  the  respective  l-ocals  an.l  to  climuute  \W   po«kibilit>  r 
and  Cf|uitable  distribution  of  ttie  pr<Kerds  received  upon  sales  made,  a! 
kcltd  through  tl»r  Ceniral  Sale*  .\f mt  y   -MjW  tx    iN«>lcd  whenev- r  po^ 
ards  as  may  be  adopted  hv  the  Itoard  "f  DitmIot-.  .(  the  Outral  ^ale 
|H-iU  so  evtablished  O.all  he  di^trihuid  lo  C4i  h  I    v^l  t>r»P"rlM<nai.    t< 
Ihc  Central  Sales  AgciKy  is  hen  b>  given  full  power  and  aut'iortiv 
apricots  or  other  dried  Irmts  "f  I  'n\U  ^hall  K  lone  -mil   lor  thai    piiri 
authority  i*  limby  given  lo  it  by  I.ocaN  to  inspect,  all  prune>.  apricot- 
-pcct  3k\\  operation*  in  lite  prrpiriii..o  of  *ofh  prints.  apritiH;.  or  othe 
dried   (riiit*  lo  be   in-prrt.  d  hv    .n.pe<i.<»   desienMed  M    ih*    Central  : 


apricots  an^  other  dried  fruits  delivered  by  each 
iral  Safes  .Agency,  tlic  lOf  of  receiving,  processing,  manufac- 
r  expenses  of  marketitig  and  also  such  other  dcdwction*  for 
Irductions  for  capital  purposes  shall  not  exceed  5%  of  the  grosa 
o  lime  in  the  discretion  of  the  Board  of  Directors  of  the  Central 


ried  fruits  either  through 

able.    The   Central   Sale* 

iih  the  prums.  apricots  and 


II  said  prunes,  apricnit  aid  oilic 

n    its    judKnient    it    Bhall    derm    a< 

rs.  aprlcut*  and  other  dried  fruits 

ally  >.milar  to  this    The  Central  Saks  .Xgency  is  Iwreby  |iii 

1i»cretion  lo  amend,  change  or  modify  classihcalions  or  pools 

r  lime  lin-.ii«  of  said  poolii  or  any  of  thrm. 

icatly  market  ihc  prunes,  .^pnoii,  anil  other  dried  fruits  deliv- 

r.f  ravoriiim  in  market 'iii:  ^rxA  lo  insnre  to  each  Local  a  fair 
:.(  iIm  prums.  aprieni  and  ■•iher  dri<d  fruils  i..  br  i«ir- 
lie  I  nd«  r  snth  uniform  rule*  arsd  regulations  and  slaiMl- 
VRcmv.  ami  all  pr.«<.d.  \t-^  the  jk  of  the  re*rcli*e 
IS  tut.  fw  therein.  " 

ili'tcrniiiie  lo  whieh  po>>l  as  licrrin  mentioned  any  prunes. 
I     -h.TM    have   iK.wer    (rom    lime   to  time    lo    >n*pcct.^ 
nd  .ither  dried  frui^  on  the  delivery  thereof  and  1 
Inrd  iruil.  I'-.r  marVet .   «mH  prom-*.  jpri>ol%  an*/ 

\cemy  /a^  -  /  i 


■•ii 


dr.~((^^.!"'"J  ^'*' ■^«"^''  '•  '""'')'  »"horiMd  to  ciiablith  bntidi  or  Irtdenurkt  ind  lo  noffcn  u-i  pnxti  »ricoti  or  odi.r 

Tn  of  Trk'.^l'd'Z.'"  °~""  '-^  *•""'"""  "  «»  D.r«,or.  o.  .he  Cer„r.l  S..c.  A,«k,  .I»II  i^,n.i^„^^uZ 

.hrb!^;«,T .™1..«J4     '  d.pcnd,n,  pnm.r,l,  upon  th,  .ctu.l  ro..  of  .V  .rrv.c,  remfcrTjd  .nd  Ihc  ..lo,  or  .olumTof 

.6«ta'.ir."nd'J;r«i°n,3lr.o';t"rr'l'  ^^''T^'f"'"  '»"'  •!;•'."«  •:'"  •»  ••i'*  ""■""•  'P"""'  •"•'  o'h"  """1  <"•"•  p..-" 
drS  fru','^.  pIcI'mIILu"  »£"'.?J.^u '/-!?.?.  V^.."''!' ?!?.''/;  ?'."''^."  "'  ""  '-""I  ?.'  "«  |Kun<..  .prico..  •nd'oth.r 


1t> 


r  .K        r  w-         "•»  P"*^'-  ■?"<«•  «*■  «"«'  •""'a  "■»"«•  Of  »"y  comnwti.I  p4per  delivered  ihtrelor.  »nH 

rifnii  ol  ownerihip  over  the  same  without  limitation  and  to  plfd»  in  in  own  name  and  for  iti  own  arroitni  •Hrh 

jrpr„'?;n.°;;^"''  °"^' "'"'  *"""  """■■  •""•  °'  '•■■*"«■  «•"'"-'  '«''■«•  "«"■  •"i-"-!^.  --<"•  ii  Xr7n:rr'cT.i 

dM^r.^L'^J^Vll^L^J"'''^  "*  *i.'""*'  ^'"  '^•"7  ••""  "''•""  '»  '"^  '"!«<'«  LociU  iritr  nukini  nm-.Mr,  dc- 
.•Iw  of  all  prodocl.  m  to  bt  ni.rkHfd:  luch  idiriiKc  to  be  nude  is  lOon  a.  praclicablr  afttr  Miftry. 

our.-" /^^"^.Clr.'"*  "T^J"  """?  "'"'*  I>"n»..  apricots  and  other  dned  fruil.  or  dealitw  .iih  the  Central  Sale.  .^«eney 
poriunt  to  authority  conferred  0lK.n  ..  by  thi.  a.reement  .hall  he  under  any  duty  to  .ee  to  tlHr  application  ol  the  proee«).  of  ..id 

7.     Loiaci. 

to  Jy'th^^T'ol''',  ,"h''lI°"H>°'""  '•?."""'  ?';•"  ''i'-"*  <"  "■t'i'i'r  of  the  purch,.,,  ol  pr™,..  apric r  other  dried  fruit. 

iL!rZJ.^    1.^  i?        handlinf  or  thippinn  of  the  prune.,  apricot,  and  other  dried  (ruil^  after  the  .ame  liaye  beer  .hipped  at  the 

of  pnuK..  apricot)  ne  other  dried  fruit,  of  that  crop  and  .hall  be  met  in  the  ume  manner  and  accordinc  to  the  .ame  ba.i.  of 

to  oronlfr'il  s.^i!'  ""'  ""'ll'"*  '«i'"'«>-  ""T  lo..  in  pmne..  apricol.  or  other  dried  Iroil.  .ri.in(  oM  of  Ihc  failure  ol  Die  I .».! 

aTi^  J         '      '  ""''  """Xt""  ••'•"  l»^  charted  to  the  total  cau.ini  the  same. 

.11  li™,  V:''  "i°'?'-  """"nl'.  and  other  document,  affrclinf  the  bu>ine..  to  be  carried  on  by  the  Central  Sale.  Afency  .hall  at 
eiidl^e  „(  ..?,*J;,"'."T'  T'  S^  '°  "^  '"•!«"""  "'  ••>'  Lo"!*  "'  ">y  V'«^  dctnaled  by  then,  who  may  present  proper 
^™?^  »<  ""Ihority  to  make  .nch  Maminalion.  The  book.,  record.,  account,,  .r.n.aclinn.  and  a«reemenl.  of  the  t^.l.  con. 
^r^f  .LTf        I  ^  -imilarly  open  lo  the  Central  Sale,  .^fency    The  Central  S»le.  \tncj  .hall  perform  .uch  account- 

a     REMEDIES       ""'       '"1"""^  '"  ■'''  '"''  """^  •'"'  ••""  "■"'"  therefore  the  aclual  cost,  of  .uch  aceountinr 

and  'eVie,l!il'lT'??t"i."r  jT"*'  "  ''*.  ''  i"*  """."  ^  inadequate  and  ina.miich  a.  .1  i>  now  and  ever  will  be  impracticable 
deliver  !^^r,,  IS  1°  "*!"""'"♦  "'  5«  '^'  •"»»!  ''•'"•K  rcilting  to  the  Central  Sal. .  .^(tiKr  if  the  Local  laiirTo  k:I1  and 
I~IT  .1  _r.  ''i'"   ^«"'*  ■  '  "'  ""•  l""n".  »P'«ot.  and  other  dri^l   Iruil.  and  aprieol  pit.  a,  herein  provided,  each 

l1^,,iMr\°.!''  ,  C,""'»l  Sale.  Af,ncy  a.  liquidated  damafr.  lor  the  breach  ..(  ihi>  conlrart.  in  that  ref.rd  twenty  per 
ZjJxi.J'l  '"'=''."'"'"'  "I". "'  '»»  P'"ne..  apricot,  or  other  dried  fruil.  or  apric,  pit.  withheld,  delivered.  Mid.  con.lfned 
SLTJi^k  .  J  "'  7,"  ".  .''  '"",'"  ?""'<••""  with  the  term,  of  thi.  af reemeni :  .ai.l  market  value  to  be  determined  a.  ol 
me  lime  that  drmaiid  f.T  delivery  of  uid  prune.,  apricot,  or  other  dried  fruit,  i.  made  by  the  Central  Sale,  .\iiencv.  or  if  .aid 

fruit,  .hall  have  been  «<lil  .hall  be  nVrn  »  ihe  market  value  thereof 

(k>  All  ol  Ihe  parlie.  hereto  a(rre  that  bv  reaMm  of  the  nature  of  Ihi.  a(reemen 
remedie.  of  .peciSc  perfomi.inrr  and  iniitnctinn  a.  provided  by  ihe  law.  ol  Ihe  Slal 
aiMCianon.  lo  preveni  a  hrrarh  nr  fi.rlb.r  bnarh  ol  Ihi.  afrernienl. 

— '«    ™l  I'  ^"'r"   ^'•"'\^'"\-  "'  ■"'■""  >6-f'  any  l-<«-»l  I"  "force  .ov  provi.inn  of  Ihi.  agreement  or  to  .eeiir, 

«p<»ilic  perlormanee  hereol,  or  to  collect  damage,  ol  any  V.nd  lor  any  breach  hereof  Ihe  l^al  airee.  to  pav  lo  Ihe  Central  Sale 
iiiil^L  i^rl^  """  '•••'.  lor  bond,  and  oiherwi.e.  expend,  of  travelint  and  ,11  cxprn.,.  ari.inc  oiii  M  or  c..i.ed  b,  ll>. 
™f ^'  '"'''"''"«  ;  "i-n.hle  ,l|..ri,.  >  ,  Ir.  rvpended  or  incurred  by  Ihe  CVnlril  S,lr.  \«eney  in  an.  .udi  prwe.  dine  .,nd  ..11 
co.1.  and  eapeuK.  .hall  b.    included  m  Ihe  iii.ltn>enl  ..blamed  in  .aid  action 

I  'i**!  I  ''^''  **""  "'"  '"'  "«'"  "'  "'""'>■  "•'''''  '"  •""'  "'  "''  '"'"  •«"'"•'  '  ir'"«er.me™ber  .hich  right  or  rem,.l. 
Local  fail,  to  enforre  again.l  .aid  growermember  with  in  ten  (10)  day.  alter  r.-.,nr-l  ...  lo  do  made  bv  Cenlral  Sale.  .X.-eii, , 
n'.l  ~  i;.k  r'"?  'i"c";'"'.'"'  '•»/"""l  S«l«»  A«ency  either  in  the  name  of  ihe  C.nlral  Sale,  Agencv  or  in  the  name  of  il., 
Local  or  both  a.  Cen  ral  Salr.  Agency  deem,  advi.able  aod  any  recovery  made  by  Ihe  r, niral  Sale,  .\fenev  in  ihe  cnforeeni.ni  oi 
remedy  or  right  .hall  he  and  heiome  the  property  of  the  Cinlral  Sale.  Agency. 

k  ,,\}V'  "J"'"''  "«""•  "'»'  Ih"  in.lrument  i.  one  of  a  .eric,  .iih.tanlially  iden.cal  in  term..  All  .d  ,iich  in.lriim.nl> 
•hall  be  deemed  one  contract  lor  llie  purpose  ol  binding  Ihe  -icner..  lo  Ihe  .ame  i  xleni  a.  H  all  of  Ihe  .iibM-riher.  had  .igne'l 
only  one  .iKh  contract.  I 

10.  The  parlie.  agree  thai  tlierr  are  no  oral  or  other 
lion  to  or  al  variance  with  anv  of  ih,-  term,  hereof,  and  t 
of  both  panic,  folly  and  rnmplelely. 

Siirtterl  .nl  .  t'.ili 

Ihii.  .1.1V  ..f  .   |i|  |.„.„| 

dill 

llli.  ilay  of  .10 

C".\I.IF(1RSIA  I'Rl'VF  AVI)  AfKICi  iT(;R(i\M  kS   \SSi  tl.VTIi  >\. 

hy 

^retary. 
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[Endorsed]:  No.  12496.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Oscar  R.  Ewing, 
Federal  Security  Administrator,  Appellant,  vs. 
Mary  R.  Baiocchi,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Di- 
vision. 

Filed  March  10,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12496 

OSCAR  R.  EWING,  Federal  Security  Admin- 
istrator, 

Appellant, 

vs. 

MARY  R.  BAIOCCHI, 

Appellee. 

APPELLANT'S  STATEMENT  OF  THE 
POINTS  ON  WHICH  HE  INTENDS  TO 
RELY  UPON  APPEAL,  AND  DESIGNA- 
TION OF  THE  RECORD  ON  APPEAL. 

Comes  now  the  appellant  in  the  above  matter 
and  presents  his  statement  of  the  points  on  which 
he  intends  to  rely  on  appeal,  as  follows: 


182  Oscar  R.  Ewing,  etc., 

1.  Appellant  adopts  as  his  statement  of  the 
points  on  which  he  intends  to  rely  the  "Statement 
of  Points  to  be  Relied  on  by  Defendant  on  Appeal," 
filed  in  the  District  Court  in  the  above  action  and 
included  in  the  transcript  of  record  filed  in  this 
Court. 

Appellant  designates  the  entire  Clerk's  transcript 
of  the  record,  which  includes  the  transcript  of  the 
proceedings  before  the  Referee  of  the  Federal  Se- 
curity Agency,  together  with  the  following  exhibits 
— C,  E,  F,  K,  and  L,  to  be  printed. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 

/s/  C.  ELMER  COLLETT, 
Assistant  United  States  Attorney,  Attorneys  for 
Appellant. 

[Endorsed]  :     Filed  March  22,  1950. 
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Mary  R.  Baiocchi,  appellee 


ON  APPEAL  FBOM  THE  ORDER  OF  TEE  UNITED  STATES 
DISTRICT  COURT  FOR  TEE  NORTEERN  DISTRICT  OF  CALI- 
FORNIA, SOUTEERN  DIVISION 


BRIEF  FOR  APPELLANT  AND  APPENDIX 


H.  G.  MORISON, 

Assistant  Attorney  General, 
FRANK  J.  HENNESSY, 

United  States  Attorney, 

C.  ELMER  GOLLETT, 
Assistant  United  States  Attorney, 

Attorneys  for  Appellant. 
Of  Counsel: 

EDWARD  H.  HICKEY, 
HUBERT  H.  MARGOLIES, 

Attorneys,  Department  of  Justice. 
LEONARD  B.  ZEISLER, 
Attorney,  Federal  Security  Agency. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No. — 

Oscar  R.  Ewixg,  Federal  Security  Administrator, 

appellant 

V. 

Mary  R.  Baiocchi,  appellee 


ON  APPEAL  FROM  THE  ORDER  OF  THE  UNITED  STATES 
DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT  OF  CALI- 
FORNIA, SOUTHERN  DIVISION 


BRIEF  FOR  APPELLANT  AND  APPENDIX 


JURISDICTIONAL  STATEMENT 

Plaintiff  brought  suit  in  the  United  States  District 
Court  for  the  Northern  District  of  California,  Southern 
Division,  to  review,  pursuant  to  Section  205(g)  of  the 
Social  Security  Act  as  amended  (42  U.S.C.  Sec.  405(g), 
53  Stat.  1360,  1370),  a  denial  of  a  widow's  current  in- 
surance benefits  and  child's  insurance  benefits.  These 
benefits  were  denied  on  the  ground  that  the  wage-earner, 
Almando  Baiocchi,  was  not  entitled  to  additional  wage 
credits  and  quarters  of  coverage  because  his  services  in 
processing  fruits  for  a  farmers'  marketing  cooperative 
after  December  31,  1939,  were  in  "agricultural  labor" 
as  defined  by  Congress  in  its  August  10,  1939  amend- 

(1) 


ments  to  the  Social  Security  Act,  and  as  such  were  out- 
side the  coverage  of  the  Social  Security  Act  as  amended. 
The  jurisdiction  of  this  court  to  review  the  order  of 
the  district  court  is  sustained  by  Section  205(g)  of  the 
Social  Security  Act  as  amended,  and  by  28  U.S.C.  1291. 


STATEMENT  OF  THE  CASE 


This  is  an  appeal  from  an  order  of  the  United  States 
District  Court  for  the  Northern  District  of  California 
entered  January  10,  1950,  reversing  the  decision  of  the 
Federal  Security  Acbninistrator  ^  denying  benefits,  and 
directing  that  the  Social  Security  Administration  re- 
compute the  benefits  applied  for  by  including,  as  part 
of  the  deceased  wage-earner  Baiocchi's  total  statutory 
wage  credits,  payments  made  to  him  for  fruit  processing 
from  January  1,  1940  through  1944. 

The  decision  reversed  by  this  order  of  January  10, 
1950,  was  that  Baiocchi's  processing  services  in  that 
period  were  in  excluded  "agricultural  labor"  as  defined 
in  Section  209(1)  (4)  of  the  Social  Security  Act  as 
amended,  42  U.S.C.  Sec.  409  (1)  (4),  53  Stat.  1360, 1377, 
and  therefore  did  not  give  rise  to  "wages"  in  deter- 
mining his  number  of  quarters  of  coverage  and  fully  or 
currently  insured  status  at  the  time  of  his  death. 

A.   The  Administrative   Proceedings 

Mary  R.  Baiocchi,  the  widow  of  Almando  Baiocchi, 
applied  to  the  Social  Security  Administration  for  sur- 


^  The  admiinistration  of  Title  II  of  the  Social  Security  Act  was 
originally  vested  in  the  Social  Security  Board.  By  the  President's 
Reorganization  Plan  No.  2,  effective  July  16,  1946  (Section  4, 
House  Docket  595,  79th  Congress,  2d  Sess.,  11  F.  R.  7873,  60  Stat. 
1095,  set  out  in  note  under  Section  133y-16  of  Title  5,  U.  S.  C.)  it 
was  abolished  and  its  functions  transferred  to  the  Federal  Security 
Administrator.  The  Social  Security  Administration  is  the  operat- 
ing branch  of  the  Federal  Security  Agency  which  administers 
Title  II  of  the  Social  Security  Act.  The  Bureau  of  Old-Age  and 
Survivors  Insurance  and  the  Office  of  the  Appeals  Council  are 
constituent  units  of  the  Social  Security  Administration. 


vivors  insurance  benefits,  a  widow's  current  insurance 
benefits  for  herself  (42  U.S.C.  402(e)),  and  a  child's 
insurance  benefits  for  her  minor  children  (42  U.S.C. 
402(c))  under  the  provisions  of  Title  II  of  the  Social 
Security  Act  as  amended  (42  U.S.C.  401,  et  seq.).  The 
right  to  Title  II  benefits  depends  on  whether  her  de- 
ceased husband  rendered  services  for  wages  of  $50  or 
more  in  covered  employment  for  the  seventeen  calendar 
quarters  required  under  Section  209(g)  of  the  Act  (42 
U.S.C.  409(g) )  to  qualify  him  as  a  "fully  insured  indi- 
vidual," or  in  six  calendar  quarters  in  the  three  years 
before  his  death  on  July  8,  1945,  as  required  under  Sec- 
tion 209(h)  to  qualify  him  as  a  "currently  insured  indi- 
vidual." If  his  services  after  December  31,  1939  in 
processing  fruit  for  a  farmers'  marketing  cooperative 
association  were  in  covered  employment,  his  insurance 
status  qualified  his  survivors  to  benefits ;  if  they  were  in 
excepted  employment,  he  enjoyed  no  status  as  a  fully  or 
currently  insured  individual,  and  his  survivors  were  not 
entitled  to  benefits. 

Plaintiff's  application  for  benefits  was  denied.  On 
November  3,  1947,  she  requested  reconsideration.  She 
was  accorded  a  hearing  before  a  referee  of  the  Federal 
Security  Agency  who  denied  her  claim.  Her  request  for 
a  review  by  the  Appeals  Council  was  denied.  She  then 
instituted  the  action  in  the  district  court. 

The  undisputed  facts  brought  out  in  the  hearing  be- 
fore the  referee  may  be  summarized  briefly  as  follows : 

Baiocchi  was  employed  by  the  California  Prune  and 
Apricot  Growers  Association,  a  farmers'  marketing  co- 
operative, from  1939  to  November  4, 1944.  He  received 
wage  credits  for  his  services  prior  to  January  1,  1940, 
the  effective  date  of  the  1939  amendment  enlarging  the 
definition  of  "agricultural  labor"  (see  42  U.S.C. 
409(b)),  and  for  maintenance  work  thereafter. 


The  Calif  oruia  Prune  and  Apricot  Growers  Associa- 
tion is  a  nonprofit  cooperative  agricultural  and  horti- 
cultural association  without  capital  stock,  organized 
May  1,  1922  under  Division  6,  Chapter  IV  (Section 
1217)  of  the  California  Agricultural  Code.  Its  articles 
of  incorporation  x^rovide  (Article  II  (i))  that  "All  ac- 
tivities of  this  Association  shall  be  non-profit  and  co- 
operative in  character ;  and  shall  be  limited  to  activities 
arising  out  of  the  financing  of  its  members  or  the  pro- 
duction, marketing,  selling,  harvesting,  drying,  process- 
ing, packing,  canning,  storing,  and  handling  of  the 
agricultural  and  horticultural  products  of  its  members 
only."  Membership  is  limited  (Article  VI  (c))  to  any 
prune,  apricot,  or  other  fruit  grower,  or  the  landlord  or 
tenant,  or  lessor  or  lessee  of  orchards  on  which  prunes, 
apricots,  or  other  fruits  are  grown,  provided  the  land- 
lord or  lessor  receives  all  or  part  of  his  rental  in  prunes, 
apricots,  or  other  fruits.  Representatives  of  local 
prune,  apricot,  or  other  fruit  marketing  associations 
may  be  admitted  to  it  on  the  same  terms. 

The  cooperative  acts  as  a  marketing  instrumentality 
for  local  associations  ^  through  which  individual  grower 
members  handle  their  produce.  It  deals  mainly  in  dried 
l^runes  which  it  receives  in  a  dried  state.  Its  system  of 
operations  was  as  follows : 

Each  grower  enters  into  a  marketing  agreement  with 
a  local  and  each  local  enters  into  an  agreement  ^vith  the 
California  Prune  and  Apricot  Growers  Association. 
The  local  agrees  to  purchase  from  the  grower  all  the 
prunes  or  other  fruit  he  produces  and  the  Association 


^  The  members  of  the  California  Prune  and  Apricot  Growers  As- 
sociation, the  locals,  are  associations  organized  under  the  same 
chapter  of  the  California  Agricultural  Code.  Each  of  the  con- 
stituent local  associations  has  its  own  constitution  and  by-laws 
which,  so  far  as  here  material,  do  not  differ  substantially  from  each 
other.  The  articles  of  the  Glenn  County  Prune  and  Apricot 
Growers,  Inc.,  a  typical  local,  are  in  the  record.     They  state  that 


agrees  to  buy  them  from  the  local.  The  grower  dries 
the  prunes  and  delivers  them  to  a  packing  house,  receiv- 
ing plant,  or  grading  point  designated  by  the  local  or  the 
Association.  There  they  are  weighed,  graded,  and 
classified  by  standards  prescribed  by  the  Association 
and  then  are  pooled  and  put  in  storage  until  the 
Association  receives  an  order  for  certain  types.  They 
are  then  processed,  packed,  and  shipped.  Only  fruit 
produced  by  members  is  handled. 

The  Association  agrees  to  sell  the  prunes  at  such 
prices  and  times  as  it  deems  best  for  the  locals,  to 
whom  the  proceeds  are  distributed  in  the  proportion  the 
value  of  the  products  to  be  marketed  for  each  bears 
to  the  total,  less  expenses  of  marketing.  The  local 
jyays  growers  on  a  similar  basis.  The  amounts  payable 
to  growers  are  undetermined  until  the  seasonal  crop 
is  sold  by  the  Association,  when  the  proceeds  are  dis- 
tributed. The  "demand  and  trade  custom"  at  the 
present  time  is  that  the  prunes  be  graded  for  quality 
and  size,  sterilized,  and  put  into  consumer  packages 
before  being  marketed.  These  are  the  services  per- 
formed by  the  Association,  and  by  the  decedent  for 
the  Association. 

The  referee  described  the  marketing  arrangement 
the  farmer  has  with  the  Association  in  the  following 
terms : 

"The  grower  brings  his  prunes  to  one  of  the 
packing  houses  operated  by  the  Association  and 
upon  delivery  and  inspection  thereof  by  the  Asso- 
ciation is  given  a  receipt  for  such  delivery.  At  the 
time  the  receipt  is  given,  the  fruit  is  received  and 

it  is  a  nonprofit  cooperative  agricultural  association  without  capital 
stock,  and  specifically  authorize  it  to  federate  with  other  nonprofit 
cooperative  agricultural  associations  organized  and  operated  for 
substantially  the  same  purposes  and  to  become  a  member  of  the 
California  Prune  and  Apricot  Growers  Association  as  central  sales 
agency.  Its  purposes  and  membership  are  limited  like  those  of  the 
central  agency  itself. 


the  matter  is  reported  to  the  accounting  office  of  the 
Association,  and  the  grower  is  paid  an  'advance 
payment'  which  is  65%  of  the  field  price  which 
prunes  are  then  bringing.  Thereafter  and  until 
the  seasonal  pack  is  totally  sold,  progress  account- 
ings and  payments  are  made,  and,  at  the  time  the 
entire  seasonal  pack  is  sold,  the  grower  is  given  a 
final  accounting  and  payment  for  prunes  delivered 
to  the  Association  in  that  season.  The  prunes,  upon 
receipt  are  co-mingled  with  all  other  prunes  in  the 
packing  house  and  are  shipped  as  orders  are  re- 
ceived. Consequently,  the  prunes  may  remain  in 
the  packing  house  anywhere  from  two  months  to 
eighteen  months,  depending  on  the  size  of  the  pack 
and  the  condition  of  the  prune  market.  So,  it  ap- 
pears that  in  some  instances  a  grower  may  wait 
as  long  as  eighteen  months  for  his  final  payment  and 
accounting.  After  the  prunes  are  delivered  by  the 
grower  to  the  Association,  he  loses  all  control  over 
them  physically  and  under  the  contract  he  has  with 
the  local  association,  of  which  he  is  a  member,  he 
parts  with  sufficient  title  in  those  prunes  to  the 
Association  to  allow  the  Association  to  handle  those 
jprunes  as  outright  owner.  In  this  regard,  the 
Association  is  empowered  to  borrow  money,  giving 
the  prune  pack  in  its  possession  as  security  therefor 
and  do  all  of  the  things  necessary  or  proper  that 
any  person,  who  is  the  outright  owner  of  produce, 
might  do  with  such  prunes.  However,  it  appears 
from  the  maimer  in  which  the  title  is  handled  that 
the  grower  continues  carrying  economic  risk,  as  it 
cannot  be  determined  what  he  will  receive  for  his 
crop  until  the  entire  seasonal  crop  of  all  member 
growers  is  sold  in  full.  In  this  regard,  the  transfer 
of  the  prunes  from  the  grower  to  the  Association 
differs  from  the  transfer  of  produce  from  a  grower 
to  a  commercial  packer  who  purchases  the  produce 
outright  at  a  market  price,  or  any  other  price  agreed 
upon  between  the  grower  and  the  commercial 
packer." 

The  referee  found  that  the  services  rendered  by  the 
wage-earner  since  January  1,  1940,  as  a  dried  fruit 


processor,  excluding  services  rendered  as  a  mainte- 
nance man,  for  the  California  Prune  and  Apricot 
Growers  Association,  a  cooperative  association,  were 
within  the  exception  and  not  the  coverage.  He,  there- 
fore, concluded  that  claimant  was  not  entitled  to  the 
benefits  for  which  she  applied.  When,  on  June  29, 
3948,  the  Appeals  Council  denied  a  request  for  review, 
this  became  the  final  decision  of  the  Federal  Security 
Administrator. 

B.   The  Proceedings  in  the   District  Court 

Thereafter,  plaintiff  commenced  this  action  under 
Section  205(g)  of  the  Act  as  amended  (42  U.  S.  C. 
405(g),  53  Stat.  1360,  1370)  to  review  and  set  aside  the 
administrative  decision.  The  Federal  Security  Ad- 
ministrator answered  the  complaint  and  in  accordance 
with  the  requirements  of  Section  205(g)  filed  as  part 
of  his  answer  a  certified  transcript  of  the  administrative 
record. 

Section  205(g)  of  the  Act  as  amended  does  not  con- 
template a  trial  de  novo.  It  provides  that  the  review- 
ing court  "shall  have  power  to  enter  upon  the  plead- 
ings and  transcript  of  the  record,  a  judgment  affirm- 
ing, modifying,  or  reversing  the  decision  of  the  Admin- 
istrator." 

In  view  of  the  limited  nature  of  judicial  review  in 
proceedings  authorized  by  Section  205(g)  and  the  fact 
that  the  record  before  the  court  consists  only  of  the 
pleadings,  including  the  administrative  transcript,  it 
has  been  the  practice  to  present  the  issue  on  motion 
for  summary  judgment  pursuant  to  Rule  56  of  the 
Federal  Rules  of  Civil  Procedure  after  the  answer 
has  been  filed  and  served.  Walker  v.  Altnveyer,  137  F. 
(2d)  531  (C.  A.  2)  ;  United  States  v.  La  Lone,  152  F. 
(2d)  43  (C.  A.  9)  ;  Thompson  v.  Social  Security  Board, 
154  F.  (2d)  204  (App.  D.  C.)  ;  cf.  National  Broadcast- 
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ing  Co.  v.  United  States,  319  U.  S.  190,  227,  affirming 
47  F.  Supfp.  940,  946-947  (S.  D.  N.  Y.) ;  Wawa  Dairy 
Farms  v.  Wickard,  149  F.  (2d)  860,  864  (C.  A.  3)  ; 
Watts  V.  Railroad  Retirement  Board,  56  F.  Supp.  840 
(E.  D.  La.),  affirmed  150  F.  (2d)  113  (C.  A.  5) ;  Taylor 
V.  Latimer,  47  F.  Siipp.  236  (W.  D.  Mo.).  Plaintife 
moved  for  summary  judgment  in  this  case.  No  new 
evidence  was  taken. 

C.   The  Decision  of  the  District  Court 

In  the  district  court,  Judge  Harris  wrote  an  exten- 
sive opinion  of  reversal  (reported  in  87  F.  Supp.  520) 
on  the  plaintiff's  motion  for  summary  judgment,  in 
which  he  held  that  the  ser^dces  were  not  excepted 
"agricultural  labor."  He  held  that  the  association's 
''operations  are  identical  with  those  of  the  Rosenberg 
Brothers  Corporation"  (the  commercial  handler  in- 
volved in  Miller  v.  Burger,  161  F.  (2d)  992,  decided 
by  this  court)  ;  that  "When  Locals  turn  dried  fruit 
over  to  the  Central  Sales  Agency  the  fruit  is  in  a  mer- 
chantable state";  when  delivered  by  the  locals,  "Pay- 
ment of  the  purchase  price  is  postponed,  but  it  is  fixed 
and  the  Central  Sales  Agency  is  subject  to  account  to 
the  Locals  according  to  contract,  by-laws  and  statute"; 
that  "decedent  worked  for  a  terminal  market  for  dis- 
tribution for  consumption  after  the  dried  fruit  had 
reached  the  grocer's  (sic)  or  terminal  market".  The 
court  accepted  the  contentions  that  it  was  "axiomatic 
that  the  Court  should  be  liberal  in  its  interpretation," 
that  the  court  was  free  to  make  its  own  determination 
of  the  scope  of  the  statute,  and  that  this  court  in  Miller 
V.  Burger,  161  F.  (2d)  992,  and  Miller  v.  Bettencourt, 
161  F.  (2d)  995,  in  considering  work  performed  in  em- 
ployment "identical"  with  that  of  Baiocchi,  had  ruled 
the  plant  was  a  terminal  market  and  that  the  services 
were  performed  after  all  agricultural  labor  in  connec- 


tion  with  such  dried  fruit  had  ceased.  Any  distinction 
predicated  on  the  cooperative  status  of  the  employer 
here  was  unsound,  by  virtue  of  North  Whittier  Heights 
Citrus  Association  v.  National  Labor  Relations  Board, 
109  F.  (2d)  76  (C.  A.  9).  The  Act  itself,  the  lower 
court  stated,  makes  no  distinction.  Nor  did  the  asso- 
ciation come  within  the  rationale  of  the  exclusion,  ''the 
solicitude  of  Congress  for  the  small  farmer  who  is 
ill-equipped  to  maintain  complex  records  on  laborers 
who  are  hired  on  a  strictly  seasonal  basis." 

The  court  accordingly  found  that  the  wage-earner 
was  in  covered  employment  and  that  plaintiff  was  en- 
titled to  the  benefits  claimed. 

The  defendant  appealed  on  February  14,  1950. 

SPECIFICATION  OF  ERRORS   RELIED   UPON 

The  district  court  erred: 

1.  In  failing  to  hold  that  the  services  were  properly 
considered  to  be  "agricultural  labor"  as  defined  in 
Section  209(1)  (1)  of  the  Social  Security  Act  as  amended 
(42  U.  S.  C.  409(1)  (4))  and  in  the  corresponding  tax 
statute.  Chapter  9  (A)  of  the  Internal  Revenue  Code, 
26  U.  S.  C.  1426(h)(4). 

2.  In  holding  that  the  California  Prune  and  Apricot 
Growers  Association  Avas  a  terminal  market  for  dis- 
tribution for  consumption. 

3.  In  holding  that  the  deceased  wage-earner's  work 
was  performed  after  the  dried  fruit  had  reached  (a) 
the  grower's  market  or  (b)  the  terminal  market. 

4.  In  holding  that  the  court  was  free  to  make  its 
own  determination  of  the  scope  of  the  statute  without 
proper  regard  for  the  practice  evolved  by  the  Federal 
Security  Agency  and  the  Bureau  of  Internal  Revenue 
in  coordinating  the  administration  of  the  tax  and 
benefit  provisions,  which  had  a  reasonable  basis  in  law. 
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5.  In  concluding  that  the  decisions  of  this  court  in 
Miller  v.  Burger,  161  F.  (2d)  992,  and  Miller  v.  Betten- 
courty  161  F.  (2d)  995,  dealing  with  the  workers  of  a 
commercial  handler  purchasing  fruit  outright,  are  con- 
trolling with  respect  to  the  coverage  of  workers  of  a 
nonprofit  farmers'  cooperative  organized  for  the  sole 
purpose  of  marketing  their  crop. 

6.  In  substituting  its  own  views  of  "agricultural 
labor"  for  the  statutory  definition  adopted  by  Con- 
gress for  Title  II  of  the  Social  Security  Act  and  the 
corresponding  tax  provisions. 

7.  In  substituting  the  views  of  this  court  in  North 
Whittier  Heights  Citrus  Association  v.  'National  Labor 
Relations  Board,  109  F.  (2d)  76,  for  the  statutory  defi- 
nition adopted  by  Congress  for  Title  II  of  the  Social 
Security  Act. 

8.  In  disregarding  the  Federal  Security  Adminis- 
trator's findings  and  finding  independently  and  without 
support  in  the  record  that  when  locals  turn  dried  fruit 
over  to  California  Prune  and  Apricot  Growers  Asso- 
ciation (1)  it  is  in  a  merchantable  state  and  (2)  pay- 
ment of  the  purchase  price  is  then  fixed,  although  post- 
poned. 

9.  In  holding  that  the  Social  Security  Act  makes  no 
distinction  between  nonprofit  farmers'  cooperatives 
and  commercial  handlers,  and  thereby  (a)  nullifying 
the  exception  of  services  such  as  grading,  processing, 
and  packing,  incident  to  the  preparation  of  fruits  and 
vegetables  for  market,  without  regard  to  the  Congres- 
sional purpose  as  established  by  the  legislative  history 
of  the  1939  amendments  to  the  Social  Security  Act  and 
to  the  respect  due  the  expertness  of  the  Federal  Se- 
curity Agency,  and  (b)  invalidating  the  regulations 
promulgated  by  the  Social  Security  Administration. 
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10.  Ill  not  holding  that  the  farmer's  economic  con- 
cern over  the  return  on  his  fruit  is  not  at  an  end  when 
his  fruit  reaches  the  cooperative  and  that  he  has  not 
''parted  with  economic  interest  in  its  future  form  or 
destiny." 

11.  In  not  hohling  that  the  California  Prune  and 
Apricot  Growers  Association  was  an  assent  rather  than 
a  buyer  or  middleman,  and  that  services  for  the  Asso- 
ciation were  for  the  account  of  the  growers. 

12.  In  permitting  the  coverage  of  Title  II  of  the 
Social  Security  Aet  and  its  artificial,  statutory  defini- 
tion of  "agricultural  labor"  to  be  extended  by  volun- 
tary contributions  of  the  California  Prune  and  Apricot 
Growers  Association. 

13.  In  mistakenly  assuming  that  the  basic  reason  for 
excluding  processing  workers  from  coverage  under  the 
1939  amendment  to  the  Social  Security  Act  was  the 
difficulty  the  small  farmer  has  in  keeping  records,  and 
not  the  desire  to  relieve  the  smaller  farmer  from  the 
impact  and  incidence  of  taxes  imposed  on  fruit  and 
vegetable  processing  which  might  be  passed  back  to 
him,  although  large  growers  doing  their  own  process- 
ing would  not  be  subject  to  employment  taxation. 

14.  In  granting  plaintiff's  motion  for  summary  judg- 
ment, and  in  reversing  and  remanding  the  cause. 

STATUTES  AND  REGULATIONS  INVOLVED 

For  the  convenience  of  the  court,  the  statutes  and 
regulations  herein  involved  are  assembled  in  an  ap- 
pendix hereto  (pp.  ^  '^^^  ,  infra). 

Prior  to  1940,  Title  II  of  the  Social  Security  Act 
excepted  "agricultural  labor"  from  employment  with- 
out defining  it.  Section  210  (b)  (1 )  of  the  Act  of  August 
14,  1935,  49  Stat.  625.  Effective  January  1,  1940  (42 
U.  S,  C.  409(b)),  agricultural  labor  was  given  a  statu- 
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tory  definition  in  Section  209(1)  of  tlie  Act  as  amended 
(42  U.  S.  C.  409(1),  53  Stat.  1377)  which  provides 
in  pertinent  part  as  follows,  for  the  j)eriod  jjeginning 
January  1,  1940: 

"(1)  The  term  'agricultural  labor'  includes  all 
service  performed — 

"(4)  In  handling,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading,  storing, 
or  delivering  to  storage  or  to  market  or  to  a  cannier 
for  transportation  to  market,  any  agricultural  or 
horticidtiiral  commodity ;  but  only  if  such  service  is 
performed  as  an  incident  to  ordinary  farming  op- 
erations ov,  in  the  case  of  fruits  and  vegetables,  as 
an  incident  to  the  preparation  of  such  fruits  or 
vegetables  for  market.  The  provisions  of  this  par- 
agraph shall  not  be  deemed  to  be  applicable  with 
respect  to  service  performed  in  connection  with 
commercial  canning  or  commercial  freezing  or  in 
connection  with  nwy  agricultural  or  horticultural 
commodity  after  its  delivery  to  a  terminal  market 
for  distriJ3ution  for  consumption."  (Italics  sup- 
plied). 

Social  Security  Administration  Regulations  3,  Part 
403,  Title  20,  C.F.R.,  Section  403.803  (e)  provides  as 
follows : 

"  (e)  Services  described  in  Section  209(1)  (4)  of 
the  Act : 

"  (1)  Services  performed  by  an  employee  in  the 
emplo}^  of  a  farmer  or  a  farmers'  cooperative 
organization  or  group  in  the  handling,  planting, 
drying,  packing,  processing,  freezing,  grading, 
storing,  or  delivering  to  storage  or  to  market,  of 
any  agricultural  or  horticultural  commodity,  other 
tlian  fruits  and  vegetables  (see  sub])aragraph  (2) 
below),  produced  by  such  farmer  or  farmer-mem- 
bers of  such  organization  or  gi'oup  of  farmers  are 
excepted,  provided  such  services  are  performed  as 
an  incident  to  ordinary  farming  operations. 


13 

'* Generally  services  are  performed  *as  an  inci- 
dent to  ordinary  farminii;  operations'  within  the 
meaning  of  this  paragraph  if  they  are  services  of 
the  character  ordinarily  performed  by  the  em- 
ployees of  a  farmer  or  of  a  farmers'  cooperative 
organization  or  group  as  a  prerequisite  to  the  mar- 
keting, in  its  unmanufactured  state,  of  any  agri- 
cultural or  horticultural  commodity  produced  by 
such  farmer  or  by  the  members  of  such  farmers' 
organization  or  group.  Services  performed  by 
em])loyees  of  such  farmer  or  farmers'  organization 
or  group  in  the  handling,  planting,  drying,  packing, 
packaging,  processing,  freezing,  grading,  storing, 
or  delivering  to  storage  or  to  market  or  to  a  carrier 
for  transportation  to  market,  of  commodities  pro- 
duced by  persons  other  than  such  farmer  or  mem- 
bers of  such  farmers'  organization  or  group  are 
not  performed  'as  an  incident  to  ordinary  farming 
operations'. 

"  (2)  Services  performed  by  an  employee  in  the 
em])loy  of  any  i^erson  in  the  handling,  planting, 
drying,  i)acking,  packaging,  processing,  freezing, 
grading,  storing,  or  delivering  to  storage  or  to  mar- 
ket or  to  a  carrier  for  transportation  to  market,  of 
fruits  and  vegetables,  whether  or  not  of  a  perish- 
able nature,  are  excepted  as  agricultural  labor,  pro- 
vided such  services  are  performed  as  an  incident  to 
the  preparation  of  such  fruits  and  vegetables  for 
market.  For  example,  if  services  in  the  sorting, 
grading,  or  storing  of  fruits,  or  in  the  cleaning  of 
beans,  are  ]^erf  ormed  as  an  incident  to  their  prepa- 
ration for  market,  such  services  may  be  excepted 
whether  performed  in  the  employ  of  a  farmer,  a 
farmers'  cooperative,  or  a  commercial  handler  of 
such  commodities. 

"(3)  The  services  described  in  subparagraphs 
(1)  and  (2)  above,  do  not  include  services  per- 
formed in  connection  with  commercial  canning  or 
commercial  freezing  or  in  connection  with  any  com- 
modity after  its  delivery  to  a  terminal  market  for 
consumption. ' ' 
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QUESTIONS   PRESENTED 

1.  Under  the  frame  of  reference  of  the  1939  amend- 
ments to  the  Social  Security  Act,  are  the  workers  of  a 
farmers'  marlveting  cooperative  engaged  in  processing 
fruit  in  covered  employment  ? 

2.  Is  the  question  of  coverage  controlled  by  Miller  v. 
Burger,  161  F.  (2d)  992  (C.A.  9)  and  Miller  v.  Betten- 
court,  161  F.  (2d)  995  (C.A.  9),  dealing  with  the  proc- 
essing employees  of  one  of  the  world's  largest  com- 
mercial handlers,  which  purchased  its  fruit  outright? 

3.  Will  the  decision  below  stand  with  United  States  v. 
Colfax  Grain  Groivers,  Inc.,  157  F.  (2)  633  (C.A.  9)  ? 

4.  Was  the  court  warranted  in  preferring  previous 
judicial  insights  as  to  the  category  into  which  coopera- 
tives fit  to  the  statutory  definition  and  the  explicit  eco- 
nomic objectives  that  Congress  provided  should  govern 
the  administration  of  Title  II  of  the  Social  Security  Act 
and  Subchapters  A  and  C  of  Chapter  9  of  the  Internal 
Revenue  Code,  and  in  subordinating  the  statutory  defi- 
nition to  decisional  analogies "? 

5.  May  a  farmers'  marketing  cooperative  validly  Ije 
classified  as  a  terminal  market  or  a  grower's  market  in 
any  sense — real,  statutory,  or  economic? 

6.  Did  the  district  court  give  appropriate  weight  to 
the  policy  of  Congress,  to  the  determination  of  the  ex- 
pert body  entrusted  with  the  administration  of  Title  II 
of  the  Social  Security  Act,  and  to  the  uniform  regula- 
tions of  the  Social  Security  Administration  and  the 
Bureau  of  Internal  Revenue  ? 

7.  AYas  the  district  court  warranted  in  focusing  on 
the  benefit  aspect  of  the  problem  and  ignoring  the  cor- 
relative tax  aspect  % 
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THE  LEGISLATIVE  HISTORY   OF  THE   1939  AMENDMENTS 

In  the  fruit  industry  particularly,  the  individual 
farmer's  serious  marketing  difficulties  and  disadvan- 
tages and  the  increasing  cost  of  mechanical  equipment 
required  to  process  and  pack  for  market  forced  most 
growers  into  cooperatives  or  into  dealings  with  commer- 
cial handlers.  Under  the  1935  Act,  employment  taxes 
were  imposed  on  processing  of  fruit  crops  marketed 
through  associations  but  not  on  crops  marketed  by  large 
ranchers  able  to  carry  out  their  own  integrated  opera- 
tions. The  alleged  unfairness  and  inequity  of  taxing 
the  portion  of  the  fruit  crop  distributed  through  coop- 
eratives while  exempting  fruit  marketed  by  large  growl- 
ers were  vigorously  portrayed.  The  aim  was  to  elimi- 
nate the  tax  advantage,  not  by  subjecting  the  large 
grower  to  new  taxes  but  by  relieving  the  small  farmer 
from  the  burden  of  taxes  reducing  his  return  from 
farming  operations.  Congressman  Buck  espoused  the 
cause,  contending  that  the  definition  of  "agricultural 
labor"  applied  by  the  Social  Security  Board  and  the 
Bureau  of  Internal  Revenue  inequitably  discriminated 
against  the  members  of  cooperatives  in  favor  of  large 
growers  financially  capable  of  conducting  a  "complete 
agricultural  operation  from  producing  a  crop  to  de- 
livering for  transportation  to  market."  In  his  words, 
his  amendment  was  designed  to  make  it  i)lain  that 
"what  is  agricultural  labor  is  determined  by  the  nature 
of  the  tvork  and  not  by  whom  the  man  is  employed.  Ag- 
ricultural labor  starts  with  planting  a  crop.  It  ends 
when  that  crop  has  been  delivered  to  market  or  to  a  car- 
rier for  transportation  to  market,  and  all  the  interven- 
ing steps  should  be  disregarded  as  in  the  nature  of 
agricultural  labor."  84  Cong.  Rec.  6864,  6865  (June  8, 
1939).  The  effect  on  the  coverage  of  a  cooperative's 
employees  and  others  engaged  in  preparing  fruits  and 
vegetables  for  market  received  no  specific  mention. 


]\[aiiifestly,  they  would  be  denied  the  coverage  and  bene- 
fits that  -woukl  be  avaihiljk'  to  industrial  workers  and 
others  not  within  any  exception  to  coverage. 

The  purpose  of  the  1939  agricultural  labor  excei)tion 
as  modified  was  authoritatively  ex})lained  in  1lie  Com-* 
niittee  Reports  (H.  Kep.  No.  728,  76th  Cong.,  1st  Sess., 
p.  51 ;  S.  Kep.  No.  7:U,  76th  Cong.,  1st  Sess.,  p.  61)  : 

''The  ])resent  law  exempts  'agricultural  labor' 
without  defining  the  term.  It  has  been  difficult  to 
delimit  the  a])pli<'ation  of  the  term  with  the  cer- 
tainty recjuired  for  administration  and  for  general 
understanding  bv  employers  and  emplovees  af- 
fected. 

"Your  conunittee  believes  that  greater  exact- 
ness should  be  given  to  the  excei)tion  and  that  it 
should  be  broadened  to  include  as  'agricultural 
labor'  certain  services  not  at  jn-esent  exemi)t,  as 
such  services  are  an  integral  part  of  farming  ac- 
tivities. In  the  case  of  many  of  such  services,  it  has 
been  found  that  the  incidence  of  the  taxes  falls  ex- 
clusively upon  the  farmer,  a  factor  which,  in  nu- 
merous instances,  has  resulted  in  the  establishment 
of  competitive  advantages  on  the  part  of  large 
farm  operators  to  the  detriment  of  the  smalkn* 
ones." 

The  Reports  proceed  to  ex])lain  Section  209(1)  (4)  as 
follows  (11.  Rep.  No.  728,  76tli  Cong.,  1st  Sess.,  ])]). 
52-53;  S.  Rep.  No.  731,  76th  Cong.,  1st  Sess.,  pp.  63-(;4 )  : 

"Paragrai)h  (4)  of  the  subsection  extends  the 
exemption  to  services  (though  not  performed  in  the 
em])loy  of  the  owner  or  tenant  or  other  ojierator  of 
a  farm)  ])er formed  in  the  handling,  planting,  freez- 
ing, grading,  storing,  or  delivering  to  storage  or 
to  market  or  to  a  carrier  for  transportation  to  mar- 
ket, any  agricultural  or  horticultural  commodity, 
])rovided  such  service  is  perfoi'med  as  an  incident  to 
ordinary  farming  o])eration,  or  in  the  case  of  fruits 
and  vegetables,  as  an  incident  to  the  pre])aration 
of  such  fruits  or  vegetables  for  market.  .  .  .  The  ex- 
pression 'as  an  incident  to  ordinary  farming  opera- 
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tions'  is  in  general  intended  to  cover  all  services 
of  tlie  character  described  in  the  paragraph  which 
are  ordinarily  performed  by  the  employees  of  a 
farmer  or  by  employees  of  a  farmers'  cooperative 
organization,  or  group,  as  a  prerequisite  to  the 
marketing,  in  its  unmanufactured  state,  of  any 
agricultural  or  horticultural  commodity  produced 
by  such  farmer  or  hy  the  members  of  such  organi- 
zation or  gToup.    .    .    . 

"In  the  case  of  fruits  and  vegetables,  however, 
whether  or  not  of  a  perishable  nature,  services 
l^erformed  in  the  handling,  drying,  packing,  etc., 
of  those  commodities  constitute  'agricultural  labor' 
even  though  not  performed  as  an  incident  to 
ordinary  farming  operations,  provided  the}"  are 
rendered  as  an  incident  to  the  preparation  of  such 
fruits  or  vegetables  for  market.  Under  this  por- 
tion of  the  paragraph,  for  example,  services  per- 
formed in  the  sorting,  grading,  or  sorting  of 
["citrus"  appears  at  this  point  in  H.  Rep.  No. 
728,  but  not  in  S.  Rep.  No.  734]  fruits  or  in  the 
cleaning  of  beans,  as  an  incident  to  their  prepara- 
tion for  market,  will  be  excepted  irrespective  of 
whether  performed  in  the  employ  of  a  farmer,  a 
farmers'  cooperative,  or  a  commercial  handler  of 
such  commodities. ' ' 

SUMMARY   OF  ARGUMENT 

It  is  incumbent  on  the  courts,  as  on  administrative 
agencies,  to  be  responsive  to  changed  policies  reflected 
in  Congressional  legislation  and  to  carry  them  out  even 
when  they  are  inconsistent  with  rules  evolved  by  the 
courts  before  Congress  took  over  in  areas  once  left 
open  for  interpretation.  Harrison  v.  Northern  Trust 
Co.,  317  U.S.  476. 

Prior  to  January  1,  1940,  the  effective  date  of  the 
1939  amendments,  processing  services  were  not  within 
the  exception  for  "agricultural  labor"  unless  they  were 
in  the  employ  of  the  owner  or  tenant  of  the  farm,  under 
the  Social  Security  Board's  regulations.  The  1935 
Act  merely  excepted  "agricultural  labor."    It  left  the 
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term  undefined.  The  1939  amendments  were  imbued 
with  a  new  purpose,  to  improve  the  disadvantageous 
competitive  position  of  the  small  grower  (who,  with 
insufficient  volume  and  financing  to  process  his  fruit, 
had  to  absorb  the  cost  of  social  security  taxes  on  the 
processing  operations)  in  relation  to  the  large  rancher 
who,  in  processing  his  own  fruit,  was  relieved  of  social 
security  taxes.  It  is  unimportant  whether  the  assump- 
tions as  to  tax  incidence  are  sound  or  even  tenable,  as 
long  as  Congress  has  signified  its  intention  that  coopera- 
tive marketing  associations  be  relieved  from  employ- 
ment taxes  tending  to  reduce  the  small  farmer's  return 
from  his  oj^erations.  Congress  endorsed  the  theory 
that  a  cooperative's  separate  existence  does  not  detract 
from  the  substantial  identity  of  its  economic  interest 
with  that  of  its  members.  If,  in  trying  to  be  practical, 
it  failed  to  protect  packing  house  workers  as  in  the 
1935  Act,  the  remedy  is  by  corrective  legislation. 

That  a  farmers'  marketing  cooperative  is  neither  a 
terminal  market  nor  a  "grower's  market,"  permits  of 
no  doubt.  Certainly  Congress  was  not  in  doubt.  Before 
the  cooperative  has  disposed  of  the  fruit,  the  grower's 
return  is  undetermined  and  unascertainable.  Unlike 
the  Burger  and  Bettencourt  cases,  where  the  processing 
was  performed  for  one  of  the  world's  largest  commer- 
cial handlers,  which  purchased  its  fruit  outright,  the 
services  here  were  for  a  farmers'  marketing  cooperative 
that  functions  exclusively  as  a  marketing  agency  for 
its  grower  members.  Their  direct  concern  over  the  re- 
turn on  the  fruit  is  not  at  an  end  when  the  cooperative 
takes  it  in  hand;  until  the  cooperative  has  sold  their 
fruit,  their  return  is  subject  to  all  the  vagaries  of  the 
market.  Even  though  title  may  have  passed  for  con- 
venience in  marketing ,  still  the  arrangement  is  for 
cooperative  marketing.  Rhodes  v.  Little  Falls  Dairy 
Co,,  230  A.D.  571,  245  N.Y.  Supp.  432,  434,  affirmed  256 
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N.Y.  559,  177  N.E.  140.  Until  the  cooperative  has  sold 
the  fruit,  the  grower  has  not  parted  "with  economic 
interest  in  its  future  form  or  destiny."  Burger  v. 
Miller,  m  F.  Supp.  619,  626  (S.D.  Calif.),  affirmed  161 
F.  (2d)  992  (C.A.  9).  This  court  agreed  that  the 
commercial  handler  was  a  market  only  because  the 
grower  had  parted  with  his  economic  interest  in  the 
fruit,  its  future  form  or  destiny.  It  would  have  dis- 
agreed if  the  grower  retained  such  interest.  The  ref- 
eree 's  factual  summary  opinion  is  an  exx^licit  refutation 
of  the  contention  that  the  cooperative  functions  as  a 
market.  See  pages  5-6,  supra.  Even  under  a  so-called 
*' sales"  contract,  the  cooperative  needs  and  acquires 
no  greater  title  than  is  necessary  to  accomplish  its 
purpose,  to  obtain  the  power  to  give  a  full  and  unen- 
cumbered title  for  convenience  in  financing  and  in 
marketing  operations.  San  Joaquin  Valley  Poultry 
Prod.  Assn.  v.  Commissioner,  136  F.  (2d)  382  (C.A.  9) ; 
Bogardus  v.  Santa  Ana  Walnut  Growers  Assn.,  41  Cal. 
App.  (2)  939,  108  P.  (2)  52;  Farmers  Cooperative  Co. 
Y.  Birmingham,  86  F.  Supp.  201,  215-216  (N.D.  Iowa). 
It  is  an  "agent"  rather  than  a  "buyer"  in  any  real 
sense.  Regardless  of  whether  it  operates  under  a 
"sales"  or  an  agency  contract,  its  activities  are  func- 
tionally integrated  with  farming  activities  in  the  sense 
of  the  Congress.  Services  for  the  Association  were  for 
the  account  of  the  grower  ^^dthin  this  court's  Burger 
test,  and  were  an  incident  to  preparation  for  market 
within  the  statutory  contemplation. 

The  interpretation  of  "market"  and  "terminal 
market"  made  by  the  court  below  stultifies  the  purpose 
of  Congress  by  confining  the  excejotion  to  services  al- 
ready excepted  under  the  1935  Act  despite  the  fact 
that  even  in  determining  what  was  an  incident  to 
ordinary  farming  operations  Congress  included  services 
commonly  performed  by  cooperatives.     United  States 
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V.  Colfax  Grain  Growers,  157  F.  (2d)  633  (C.A.  9). 
Fruit  and  vegetable  growers  were  intended  to  be  given 
even  more  preferential  treatment  by  the  exception  of 
services  incident  to  preparation  for  market.  In  taking 
as  its  standard  for  determining  whether  services  come 
within  the  exception  the  form  and  condition  in  which 
fruit  is  customarily  sold  or  disposed  of  by  the  ordinary 
grower,  and  shutting  off  cooperative  activity  by  con- 
verting a  cooperative  into  a  market,  the  court  excluded 
from  the  promised  relief  the  very  farmers  intended 
to  benefit  from  the  expansion  of  agricultural  labor. 

Admittedly,  exclusion  from  statutory  "wages"  of 
compensation  for  services  rendered  in  a  city,  off  the 
farms  where  the  crop  was  harvested,  on  the  ground 
that  they  were  in  agricultural  labor,  is  anomalous. 
However,  while  the  operations  were  performed  under 
industrial  conditions  similar  to  those  in  the  plant  of  a 
commercial  handler,  the  work  performed  for  a  com- 
mercial handler  is  not  in  employment  "identical"  with 
Baiocchi's:  his  services  were  for  a  farmers'  marketing 
cooperative  which  did  not  purchase  outright.  In  re 
Lazarus,  294  N.  Y.  613,  64  N.E.  (2)  169,  affirming  268 
A.D.  547,  52  N.Y.  Supp.  (2)  682;  Michigan  Unemploy- 
ment Compensation  Comm.  v.  Unionville  Milling  Co., 
313  Mich.  292,  21  N.W.  (2)  135.  To  attribute  the 
agricultural  labor  amendment  to  the  small  farmers' 
difficulties  in  reporting  on  seasonal  workers  is  unsup- 
portable. 

The  statutory  definition  of  "agricultural  labor"  is 
obviously  artificial  {Fox  v.  Standard  Oil  Co.,  294  U.  S. 
87,  95;  Western  Union  v.  Lenroot,  323  U.  S.  490,  502) 
and  may  not  be  restricted  in  the  light  of  the  courts' 
own  commonsensible  views  or  their  definitions  of  the 
term  prior  to  specific  legislation  which  in  large  mea- 
sure was  a  reaction  thereto.  This  court  was  free  to 
construe   "agricultural   laborer"   in   North    Whittier 
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Heights  Citrus  Assn.  v.  'N.  L.  R.  B.,  109  F.  (2d)  76 
(C.A.  9),  cert.  den.  310  IT.  S.  632,  as  used  in  the  Wagner 
Act.  However,  in  the  1939  amendment  to  the  Social 
Security  Act,  Congress  specifically  addressed  itself  to 
the  matter  and  provided  that  for  all  agricultural  com- 
modities processing  ordinarily  performed  by  a  farmers' 
cooperative  was  agricultural  labor,  and  that  for  fruits 
and  vegetables,  the  activity  need  only  be  an  incident 
to  preparation  for  market,  even  though  not  performed 
as  an  incident  to  ordinary  farming  operations,  to  be 
excepted.  The  amendment  speaks  clearly  and  unam- 
biguously in  terms  of  contraction  of  coverage. 

The  issue  may  not  be  disposed  of  simply  by  recourse 
to  a  rule  of  liberal  construction,  which  in  any  event 
is  only  an  auxiliary  aid  to  the  construction  of  statutes 
of  doubtful  meaning  or  applicability.  United  States 
V.  Colfax  Grain  Growers,  157  F.  (2d)  633,  636 
(C.A.  9).  The  legislative  history  inhibits  invocation 
of  such  a  rule  and  demonstrates  that  the  tax  burden 
on  the  small  farmer  and  not  reporting  ditBculties  was 
the  reason  for  the  broadened  exception.  The  principle 
of  liberal  construction  is  inapplicable,  for  in  Section 
209(1)  (4)  the  special  solicitude  of  Congress  for  small 
farmers  prevailed  over  the  normal  preference  for  cover- 
age. Plainly  Congress  contracted  coverage  and  did 
not  transplant  the  North  Whittier  (109  F.  (2d)  76) 
approach  to  cooperatives  as  the  "true  test"  for  de- 
termining whether  the  work  has  ''an  industrial  hue." 
Bait  V.  United  States,  151  F.  (2)  949,  950  (C.A.  9). 
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ARGUMENT 

Point  I 

SERVICES  AFTER  DECEMBER  31,  1939,  PROCESSING 
FRUIT  IN  THE  EMPLOY  OF  A  FARMERS'  MARKETING 
COOPERATIVE  ARE  WITfflN  THE  SCOPE  AND  PURPOSE 
OF  THE  BROADENED  AGRICULTURAL  LABOR  EXCEP- 
TION 

A.   The  Legislative  History  of  the  Congressional  Definition 
Supports  the  Exception  of  the  Services  in  Question 

The  Social  Security  Act  as  amended,  in  its  applica- 
tion to  agricultural  labor,  is  the  culmination  of  a  course 
of  developments  which  simplifies  the  task  of  interpreta- 
tion through  reconstruction  of  legislative  intention  and 
demonstrates  that  the  decision  of  the  referee  not  only 
had  reasonable  basis  in  law  but  was  inevitable. 

Where  the  1935  Act  merely  excepted  "agricultural 
labor"  without  affording  further  guidance,  the  1939 
amendments  broadened  the  exception  in  response  to 
representations  that  leave  no  doubt  that  the  previous 
criteria  for  deciding  whether  services  were  in  agricul- 
tural labor  were  rejected  and  superseded  by  new  criteria 
to  narrow  coverage.  Previously  it  may  have  been 
justifiable  to  limit  the  exception  to  situations  where 
reporting  difficulties  on  the  part  of  small  farmers  and 
administrative  inconvenience  were  major  obstacles  to 
coverage  and  effective  tax  collection;  the  degree  of 
industrialization,  the  specialization  of  the  services,  and 
the  location  and  size  of  the  establishment  may  have 
been  pertinent  in  deciding  whether  particular  services 
came  within  the  presumed  purpose  of  the  exception. 
The  1939  amendments,  however,  took  a  new  tack  and 
left  relatively  little  room  for  construction.  Disavow- 
ing prospectively  the  old  standards,  they  were  infused 
with  the  conviction,  right  or  wrong,  that  cooperative 
jDrocessing  and  marketing  were  each  "an  integral  part 
of  farming  activities,"  that  the  farmer  bore  the  brunt 
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of  employment  taxes  imposed  on  marketing  coopera- 
tives and  was  unable  to  pass  on  sueli  added  costs  of 
production  to  the  consumer,  and  that  relief  from  the 
impact  of  unemployment  taxes  and  taxes  for  the  su])- 
port  of  the  old  age  and  survivors  insurance  ]~>rogram 
was  necessary  to  remove  a  serious  competitive  disad- 
vantage from  the  small  farmer.  The  large  farmer,  it 
was  assumed,  would  remain  exempt  from  social  security 
taxes  on  processing  performed  on  his  own  farm  on  his 
own  fruit  and  vegetables.  On  the  other  hand,  the  small 
farmer,  to  complete  his  operation,  would  liaA^e  to  have 
these  services  performed  for  him  by  a  cooperative, 
which  should  be  given  the  same  exemption,  else,  it  was 
postulated,  the  taxes  imposed  on  the  processor  woidd 
be  shifted  back  to  him.  The  decision  of  the  court  below 
gave  less  than  full  ]ilay  or  hospitable  scope  to  the  major 
purpose  of  the  1939  amendment,  to  make  certain  that 
the  small  grower's  fruits  and  vegetables  would  reach 
the  market,  where  his  effective  prices  were  fixed,  as 
free  from  social  security  taxes  as  the  large  ranch 
owner's. 

The  1935  Social  Security  Act  excepted  '^agricultural 
labor"  from  covered  employment  without  enlarging. 
Admittedly,  the  words  were  general  and  might  not  em- 
brace activities  no  longer  customarily  performed  by 
individual  growers,  activities  which  in  the  evolution  of 
farming  had  been  taken  over  by  larger  aggregations, 
such  as  cooperatives,  able  to  afford  the  outlay  for  plant, 
equipment,  and  specialized  services.  See  Baft  v.  United 
States,  151  F.  (2d)  949  (O.A.  9).  As  interpreted  in 
the  regulations  issued  ]\v  the  Social  Security  Boai'd, 
and  by  the  Bureau  of  Internal  Revenue  (with  the  ap- 
proval of  the  Secretary  of  the  Treasury)  in  connection 
with  collecting  social  security  contributions,  ''agricul- 
tural labor"  encompassed  services  performed  in  the 
processing,  packaging,  and  marketing  of  agricultiu'al 
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products  only  wlieii  they  were  performed  by  an  em- 
ployee of  the  producer  and  as  "an  incident  to  ordinary 
farming  operations,  as  distinguished  from  manufactur- 
ing or  commercial  operations."  This  interpretation, 
as  the  Fifth  Circuit  observed,  was  "not  so  broad,  per- 
haps as  the  dictionary  might  have  permitted,  but  it  dealt 
practically  and  reasonably  with  some  of  the  borderline 
questions.  ..."  Fosgate  Compcmy  v.  United  States, 
125  F.  (2d)  775,  777  (C.A.  5).  Disregarding  the  over- 
lap between  farming  and  industry,  manufacturing  and 
commerce,  by  testing  services  performed  in  processing, 
13acking,  and  marketing  agricultural  commodities  by 
the  nature  of  the  enterprise  for  which  the  services  were 
performed  and  by  requiring  that  they  be  performed 
for  the  producer,  the  agencies  excluded  employment 
which  might  perhaps  have  come  within  the  term  "agri- 
cultural labor"  from  its  scoj^e  under  the  1935  Act. 

Due  to  the  absence  of  standards,  the  likelihood,  or 
expectation,  that  the  exception  for  agricultural  labor 
would  itself  be  short-lived,  and  the  acknowledged  need 
of  many  ' '  fringe ' '  workers  for  social  insurance  protec- 
tion, the  Social  Security  Board  was  able  to  choose 
among  the  rival  tests  one  attuned  to  the  principal  ap- 
parent reason  for  the  exception  from  the  old  age  insur- 
ance and  unemployment  compensation  systems.  The 
foremost  reason  was  the  administrative  difficulty  in 
ascertaining  farm  wages  and  collecting  taxes  on  farm 
work.  Carmichael  v.  Southern  Coal  &  Coke  Co.,  301 
U.S.  495,  512-513;  Latimer  v.  United  States,  52  F. 
Supp.  228,  231  (S.D.  Calif.) ;  H.  Buys  d-  Co.  v.  Tone, 
125  Conn.  300,  5  Atl.  (2)  23,  25.'    The  Board  was  then 


^  Although  administrative  difficulties  were  assigned  in  the  Car- 
michael case  as  a  sufficient  constitutional  basis  for  the  exclusion  of 
agricultural  works,  other  bases  might  have  influenced  the  legisla- 
tive exclusion.  For  example,  growers  might  have  been  put  in  a 
favored  class,  as  they  were  by  the  1939  amendments.  Cf.  Tigner 
V.  Texas,  310  U.  S.  141;  United  States  v.  Rock  Royal  Cooperative, 
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free  to  search  for  a  ' '  common  denominator, ' '  for  lack  of 
more  tangible  evidence  of  Congressioi^al  intention. 
Clearly  it  could  not  adopt  as  its  test  the  need  for  the 
benefits  of  the  social  legislation  (see  Merrill  G.  Murray, 
Ccui  We  Insure  Domestic  and  Farm  Workers,  30  Am. 
Labor  Legisl.  Rev.  159  (Dec.  1940))  as  the  "common 
denominator  of  exclusion"  (cf.  North  Whittier  Heigltts 
Citrus  Assn.  v.  N.  L.  R.  B.,  109  F.  (2d)  76  (C.A.  9), 
cert.  den.  310  U.S.  632)  for  the  need  would  not  depend 
on  the  size  of  the  farm  and  the  validity  of  an  adminis- 
trative test  that  would  exclude  large  farming  operations 
and  look  only  to  the  identity  of  the  employer  would 
be  questionable.  Stuart  v.  Klech,  129  F.  (2d)  400. 
Obviously,  administrative  difficulties  were  absent  in 
enterprises  predominantly  commercial  in  nature,  whose 
workers  were  paid  in  cash,  as  in  comparable  i:>lants  dis- 
sociated from  farm  produce  and  located  in  urban  areas. 
The  Board's  concept  of  agricultural  labor  under  the 
1935  Act  was,  therefore,  well  adapted  to  restrict  the 
applicability  of  the  exception  to  those  types  of  opera- 
tions where  administrative  difficulties  might  be  met. 
The  Board  might  have  adopted  a  test  of  agricultural 
labor  emphasizing  the  need  for  the  Act's  benefits 
{cf.  North  Whittier  Heights  Citrus  Assn.  v.  .Y.  L.  R.  B., 
109  F.  (2d)  76,  79  (C.A.  9),  cert.  den.  310  U.S.  632) 
or  it  might  have  drawn  the  line  at  specialized  services, 
as  this  court  did  in  Idaho  Potato  Growers  v.  ^V.  L.  R.  B., 
144  F.  (2d)  295,  301  (C.A.  9),  cert.  den.  323  U.S.  769, 
where,  in  resoMng  a  similar  question  under  the  parallel 
exception  of  agricultural  laborers  in  the  National 
Labor  Relations  Act,  it  stated : 

"In  determinino-  whether  or  not  the  employees 
in  the  case  are  agricultural  laborers,  we  must  make 

307  U.S.  533.  563,  et  seq;  United  States  v.  Colfax  Grain  Growers. 
Inc..  157  F.  (2d)  633;  Waialua  Apr.  Co.  v.  Maneja,  178  F.  (2d) 
603,  609  (C.A.  9)  ;  Redlands  Foothill  Groves  v.  Jacobs,  30  F.  Supp. 
995,  1004  (S.D.  Calif.). 
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a  sharp  cleavage  in  the  basis  of  our  reasoning. 
We  must  determine  that  all  persons  who  perform 
labor,  which  is  sometimes  done,  and  which  some 
years  ago  was  habitually  done,  by  the  farmer,  are 
agricultural  laborers;  or  we  must  consider  the 
13urposes  of  the  Wagner  Act  and  hold  that  em- 
ployees who  are  not  working  at  farming,  but  who 
are  specializing  in  the  preparation  of  farm  products 
for  trade  or  shipment  after  they  have  been  reaped 
or  gathered,  are  not  agricultural  laborers.  In  the 
cases  of  North  Whittier  Heights  Citrus  Ass'n.  v. 
N.  L.  B.  B.,  9  Cir.,  109  F.  (2d)  76,  and  N.  L.  B.  B. 
V.  Tovrea  Packing  Co.,  9  Cir,  111  F.  (2d)  626,  we 
took  the  latter  line  of  reasoning.  ..." 

Thus  this  court,  like  the  Board  in  its  regulations 
interpreting  the  1935  Act,  repudiated  a  literally  pos- 
sible test  of  agricultural  labor  which  was  regarded  as 
inimical  to  the  general  purposes  of  the  Act  under  con- 
sideration, in  default  of  a  more  specific  purpose.  Its' 
language,  however,  reveals  awareness  of  other  tests  of 
agricultural  labor  yielding  diiferent  results.  ".  .  . 
generally  the  case  definitions  have  grown  out  of  special 
statutory  phraseology  or  out  of  judicial  effort  to  con- 
form to  legislative  intent."  North  Whittier  Heights 
Citrus  Assn.  v.  N.  L.  B.  B.,  109  F.  (2d)  76,  79  (C.A.  9). 
Where  the  services  were  performed  on  the  farm,  the 
nature  of  the  services  rendered,  rather  than  the  char- 
acter of  the  employer,  has  been  made  the  test,  in  de- 
ference to  the  inherent  force  of  the  term  "agricultural 
labor."  Stuart  v.  Kleck,  129  F.  (2d)  400  (C.A.  9); 
Latimer  v.  United  States,  52  F.  Supp.  228,  234  (S.D. 
Calif.).  The  character-of-the-services  test  is  one  which 
is  supported  by  authority.  Carstens  PacJiing  Co.  v. 
Industrial  Accident  Board,  63  Idaho  613,  123  P.  (2) 
1001 ;  Batt  V.  ZJnemployynent  Compensation  Division, 
63  Idaho  572, 123  P.  (2)  1004;  cf.  Cache  Valley  Turkey 
Growers  v.  Industrial  Comm.,  106  Utah  1,  144  P.  (2) 
537;  dissenting  oi^inion  in  Cowiche  Growers  v.  Bates, 
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10  Wash.  (2)  585,  117  P.  (2)  624,  635.  That  test  might 
have  been  adopted  by  the  Social  Security  Board.  By 
rejecting  it  the  Board  made  it  possible  for  identical 
services  to  be  excepted  agricultural  labor  or  covered 
employment,  depending  on  the  business  of  the  em- 
ployer. As  Artliur  J.  Altmej^er,  Chairman  of  the 
Board,  said  in  urging  a  clarification  of  the  lav^  when 
the  1939  amendments  were  under  consideration  (Hear- 
ings relative  to  the  Social  Security  Act  Amendments 
of  1939  before  the  Committee  of  Ways  and  Means, 
House  of  Representatives,  76th  Cong.,  1st  Sess.,  p. 
62,  hereafter  referred  to  as  "Hearings") : 

"Under  the  present  law,  a  field  worker  of  a 
large-scale  vegetable-growing  or  marketing  con- 
cern, may  or  may  not  be  engaged  in  agricultural 
labor,  depending  on  such  factors  as  whether  or  not 
his  employer  was  the  grower  or  merely  the  pur- 
chaser of  the  cro]).  Likewise  a  worker  employed 
in  a  processing  operation  may  or  may  not  be  em- 
ployed in  agricultural  labor,  depending  on  whether 
the  operation  is  sufficiently  large  and  of  such  a 
character  as  to  constitute  conditions  for  the  in- 
dividual similar  to  industrial  employment." 

But  no  case  has  been  found  under  the  1935  Act  or 
similar  legislation  in  which  the  mere  size  of  an  em- 
ployer processing  his  own  crops  and  the  attendant 
specialization  have  prevented  the  exception  for  agri- 
cultural labor  from  being  given  effect.  Cf.  Latimer  v. 
United  States,  52  F.  Supp.  228  (S.  D.  Calif.)  ;  Edin- 
hurg  Citrus  Assn.  v.  N.  L.  E.  B.,  147  F.  (2d)  353, 
354  (C.A.  5) ;  In  re  Wenatehee  Beehe  Orchard  Co.,  16 
Wash.  (2)  259,  133  P.  (2)  283;  Florida  Ind.  Comm.  v. 
Groivers  Equipment  Co.,  152  Fla.  595,  12  So.  (2) 
889,  894-896;  American  Sumatra  Tobacco  Corp.  v. 
Tone,  127  Conn.  132,  15  Atl.  (2)  80.  In  California 
Employment  Comm.  v.  Bowden,  52  Cal.  App.  (2)  841, 
126  P.  (2)  972,  the  court  held  that  even  if  administra- 
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tive  difficulties  influenced  the  legislation,  once  tlie  ex- 
ception had  been  made,  it  could  not  be  restricted  to 
those  classes  of  labor  which  would  be  seriously  affected 
by  those  dithculties — that  would  confine  the  exception 
within  limits  unwarranted  by  the  words  themselves.^ 

In  consequence  of  the  regulations  adopted  hy  the 
federal  agencies  (which  were  followed  by  state  unem- 
ployment compensation  agencies)  making  the  excep- 
tion hinge  on  the  character  of  the  employer,  the  imposi- 
tion of  taxes  on  similar  processing  operations  depended 
on  the  nature  of  the  enterprise  for  which  they  were 
jjer formed.  Hence  a  grower  was  free  from  tax  on  the 
labor  employed  in  packing  his  own  fruit,  although  a 
farmers'  cooperative  and  a  commercial  packer  were 
not.  Batt  V.  United  States,  151  F.  (2d)  949  (C.A. 
9) ;  Latimer  v.  United  States,  52  F.  Supp.  228,  235 
(S.D.,  Calif.) ;  Fosgate  v.  United  States,  125  F.  (2d) 
775  (C.A.  5) ;  Lake  Regional  Paeking  Assn.  v.  United 
States,  146  F.  (2d)  157  (C.A.  5)  ;  Internal  Revenue 
Bureau  Cumidative  Bulletin  XV-2,  p.  411,  S.S.T.  10; 
Florida  Ind.  Comm.  v.  Growers  Equipment  Co.,  152 
Fla.  595, 12  So.  (2)  889.  A  fruit  grower  in  Washington 
handling  his  own  fruit  paid  no  taxes  {In  re  Wenatchee 
Beehe  Orchard  Co.,  16  Wash.  (2)  259,  133  P.  (2)  283) 
whereas  a  cooperative  association  of  growers  and  a 
commercial  handler  whose  help  performed  the  same 
services  were  liable.  Cowiche  Growers  v.  Bates,  10 
Wash.  (2)  585,  117  P.  (2)  624;  In  re  Yakima  Fruit 
Growers  Assn.,  20  Wash.  (2)  202,  146  P.  (2)  800.  On 
the  liability  of  cooperatives,  the  decisions  were  conflict- 
ing— two  states  followed  the  federal  rule  and  subjected 
farmers'  marketing  cooperatives  to  the  same  taxes  as 


*  As  we  point  out  infra,  pp.  30-31,  it  was  on  the  assumption 
that  services  in  processing  crops  for  a  large  farmer  were  and  should 
be  excepted  that  Congress  broadened  the  exception  in  1939  so  as 
to  restore  and  equalize  the  competitive  position  of  the  small  farmer. 
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were  imposed  on  commercial  handlers  {Eniploy- 
ment  Security  Commission  v.  Arizona  Citrus  Grow- 
ers, 61  Ariz.  96,  144  P.  (2)  682;  Cowiclie  Groivers  v. 
Bates,  10  Wash.  (2)  585,  117  P.  (2)  624)  and  two 
states  reached  the  conclusion  that  no  taxes  were  pay- 
able on  the  gromid  that  the  cooperatives  were  merely 
instrumentalities  of  the  growers  and  tenants  of  the 
farm  {California  Employment  Coyyimission  v.  Butte 
County  Rice  Growers  Assn.,  146  P.  (2)  908,  914; 
Industrial  Commission  v.  United  Fruit  Groivers  Asso- 
ciation, 106  Colo.  223,  103  P.  (2)  15,  17;  cf.  Cache 
Valley  Turkey  Growers  v.  Industrial  Commission,  106 
Utah  1,  144  P.  (2)  537).  On  reconsideration,  however, 
the  California  Supreme  Court  held  the  services  were 
in  covered  employment  in  the  Butte  County  case,  25 
Calif.  (2)  624,  154  P.  (2)  892.  In  Idaho,  the  court 
adhered  to  the  test  of  the  character  of  the  services 
rendered.  Carstens  Packing  Co.  v.  Industrial  Accident 
Board,  63  Idaho  613,  123  P.  (2)  1001;  Batt  v.  Un- 
employment Compensation  Division,  63  Idaho  572,  123 
P.  (2)  1004.  But  cf.  Batt  v.  United  States,  151  F.  (2d) 
949  (C.A.  9). 

This  very  tax  on  cooperatives  was  the  '^mischief" 
that  supi3lied  the  impetus  for  the  1939  amendments. 
The  difference  between  the  tax  burden  on  the  market- 
ing of  the  produce  of  growers  doing  their  own  process- 
ing and  the  marketing  by  cooperatives  assumed  great 
significance  in  the  fruit  industry,  where,  historically, 
the  increasing  cost  of  the  mechanical  equipment  re- 
quired to  process  and  pack  for  market  and  satisfy 
stringent  standards  gradually  forced  the  great  major- 
ity of  growers  into  cooperative  associations  equipped  to 
joerform  these  services  and  to  market  the  products  in 
the  great  consuming  centers.  Eighty  ]:>er  cent  of  the 
citrus  fruit  grown  in  Arizona  and  California  is  mar- 
keted through  grower  cooperatives  {Latimer  v.  United 
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States,  52  F.  Supp.  228  (S.D.  Calif.)  as  is  one-third  of 
the  fruit  grown  in  Washington  (Cowiche  Growers  v. 
Bates,  10  Wash.  (2)  585,  117  P.  (2)  621,  626.  Parallel 
developments  have  occurred  with  respect  to  dried  fruit. 

The  smaller  growers'  dependence  on  cooperatives 
for  marketing  made  oppressively  discriminatory  em- 
ployment taxes  on  the  portion  of  the  crop  moving 
through  cooperatives  while  immunizing  the  fruit 
marketed  directly  by  the  large  growers.  Vigorous  ob- 
jections were  voiced  as  to  the  alleged  unfairness  of 
looking  to  the  identity  of  the  employer  and  the  collecti- 
bility of  the  tax  rather  than  to  the  impact  of  the  tax 
on  the  small  grower. 

These  voices  did  not  go  unheard  or  unheeded.  When 
the  1939  amendments  to  the  1935  Act  were  under  con- 
sideration by  Congress,  Representative  Buck  of  Cali- 
fornia introduced  legislation  to  eliminate  this  competi- 
tive disadvantage.  His  proposals  are  substantially 
embodied  in  what  is  now  Section  209(1)  (4)  of  the  Social 
Security  Act  and  Sections  1426(h)  (4)  and  1607(1)  (4) 
of  the  Internal  Revenue  Code,  26  U.S.C.  He  contended 
that  the  definition  of  '^agricultural  labor"  applied  by 
the  Social  Security  Board  and  the  Bureau  of  Internal 
Revenue  discriminated  against  cooperatives  in  favor 
of  large  producers  financially  able  to  carry  through  a 
"comi^lete  agricultural  operation  from  producing  a 
crop  to  delivering  for  transportation  to  market."  As 
he  explained  it,  the  theory  of  the  change  in  the  statutory 
language  was  to  establish  that  "what  is  agricultural 
labor  is  determined  by  the  nature  of  the  work  and  not 
by  whom  the  man  is  employed.  Agricultural  labor 
starts  with  planting  of  a  crop.  It  ends  ivlien  that  crop 
has  been  delivered  to  market  or  to  a  carrier  for  trans- 
portation to  market,  and  all  the  intervening  steps  sliould 
he  regarded  as  in  the  nature  of  agricidtural  labor."    84 
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Cong.  Rec.  6864-6865   (June  8,  1939).     (Italics  sup- 
plied.) 

Congressman  Buck's  position  was  supported  in  the 
hearings  on  the  amendments.  It  was  urged  strenuously 
that  the  average  grower  could  not  afford  the  equip- 
ment to  perform  various  indispensable  preparatory 
services  for  preparing  fruit  for  market,  including  wash- 
ing, grading,  and  processing  fruits  and  vegetables,  and 
was  obliged  either  to  join  a  cooperative  to  have  the 
processing  services  performed  or  else  to  turn  his  prod- 
uce over  to  a  commercial  handler  for  processing.  In 
either  event,  his  return  would  inevitably  tend,  it  was 
argued,  to  reflect  the  cost  of  processing,  including 
employment  taxes.  On  the  other  hand,  it  was  stressed 
at  the  hearings,  large-scale  farm  or  ranch  operators 
whose  volume  justified  maintenance  of  a  processing 
or  packing  plant  on  their  farms,  were  relieved  of  lia- 
bility for  social  security  taxes.  See  questions  of  Con- 
gressman Buck,  Hearings,  pp.  1349-1350;  statement 
of  Ivan  R.  McDaniel,  representing  the  Agricultural 
Producers  Labor  Comm.,  Hearings,  pp.  2028-2040 ;  brief 
submitted  by  JMr.  McDaniel  in  support  of  the  Buck 
bill,  Hearings,  pp.  2040-2049. 

The  agricultural  labor  exception  was  then  modified 
to  eliminate  the  asserted  tax  inecjuity  and  competitive 
advantage  enjoyed  by  the  large  farmers  under  the  ad- 
ministrative definitions.  We  have  already  quoted  from 
the  Committee  Reports  on  the  bill  (H.  Rep.  No.  728, 
76th  Cong.,  1st  Sess.,  pp.  51,  52-53 ;  S.  Rep.  No.  734,  76th 
Cong.,  1st  Sess.,  pp.  61,  63-64)  supra  at  pp.  16-17. 
They  show  conclusively  that  the  exception  was  to  "be 
broadened  to  include  as  'agricultural  labor'  certain 
services  not  at  present  exempt,  as  such  services  are  an 
integral  part  of  farming  activities,"  at  least  for  the 
purpose  of  affording  tax  relief  to  the  small  farmer. 
For  that  purpose  the  divorce  of  the  farmers'  coopera- 
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tive  from  farming  was  regarded  as  form  rather  tlian 
substance.  Specifically,  processing  of  any  agricultural 
commodity  was  to  be  exempted  if  performed  "as  an 
incident  to  ordinary  farming  operation;"  the  latter 
expression  was  "intended  to  cover  all  services  of  the 
character  described  in  the  paragraph  [4]  which  are 
ordinarily  performed  by  the  employees  of  a  farmer  or 
by  employees  of  a  farmers'  cooperative  organization 
or  group,  as  a  prerequisite  to  the  marketing,  in  its  un- 
manufactured state,  of  any  agricultural  or  horticultural 
commodity  produced  by  such  farmer  or  by  the  members 
of  such  organization  or  group."  In  other  words,  co- 
operative functions  are  incliuled  in  the  norm  of  what 
is  an  incident  to  ordinary  farming  operations.  This 
is  not  an  unprecedented  view.  United  States  v.  Rock 
Boyal  Co-op.,  307  U.  S.  533,  562-563.  The  Capper- 
Voistead  Act,  Act  of  February  18,  1922,  42  Stat.  388, 
7  U.S.C.  291,  for  example,  authorizes  farmers  to  act 
together  in  associations  in  "collectively  processing,  pre- 
paring for  market,  handling  and  marketing,  in  inter- 
state and  foreign  commerce,  [agricultural]  products 
of  persons  so  engaged."  Toward  fruit  and  vegetable 
growers,  even  greater  favor  was  shown,  for  the  Re- 
ports on  the  Social  Security  Act  amendments  state  : 

"In  the  case  of  fruits  and  vegetables,  however, 
whether  or  not  of  a  perishable  nature,  services  per- 
formed in  the  handling,  drying,  packing,  etc.,  of 
those  commodities  constitute  'agricultural  labor' 
even  though  not  performed  as  an  incident  to  ordi- 
nary farming  ojierations,  provided  they  are  rend- 
ered as  an  incident  to  the  preparation  of  such 
fruits  and  vegetables  for  market.  Under  this  por- 
tion of  the  paragraph,  for  example,  services  per- 
formed in  the  sorting,  grading,  or  storing  of  fruits 
or  in  the  cleaning  of  beans,  as  an  incident  to  their 
preparation  for  market,  will  be  excepted  irrespec- 
tive of  whether  performed  in  the  employ  of  a 


farmer,  a  farmers'  cooperative,  or  a  commercial 
handler  of  such  commodities." 

Despite  the  reference  to  commercial  handlers  in  the 
last  sentence  of  the  quotation  from  the  Committee 
Reports,  this  court  has  held  in  Miller  v.  Burger^  161  F. 
(2d)  992,  and  MiUer  v.  Bettcncourt,  161  F.  (2d)  995, 
that  services  in  the  employ  of  a  commercial  handler 
buying  the  fruit  outright  ^  are  not  excepted.  The  con- 
troversy between  the  parties  hereto  arises  out  of  whether 
those  cases  constrain  a  denial  of  recognition  to  the  classi- 
fication of  processing  for  cooperative  marketing  as- 
sociations as  farmer's  work.  In  appellant's  view,  Con- 
gress clearly  intended  that  cooperative  processing  be 
treated  as  an  integral  part  of  farming  activities.  Its 
explicit  declaration  is  not  to  be  stilled  by  overextend- 
ing  decisions  to  the  effect  that  a  commercial  handler 
purchasing  fruit  outright  is  the  farmer's  market  or 
a  terminal  market.  Room  for  considerable  difference 
of  opinion  as  to  a  commercial  handler  purchasing  out- 
right and  not  on  a  fee  basis  may  exist.  Cooperatives 
fall  in  another  category.  See  Employment  Security 
Commission  v.  Arizona  Citrus  Growers,  61  Ariz.  96, 
144  P.  (2)  682,  684,  recognizing  the  effect  of  the  amend- 
ment on  the  coverage  of  packing  house  workers  in  the 
employ  of  a  cooperative.  Cooperatives  are  not  within 
a  fringe  area  but  are  plainly  within  the  exception. 

The  1939  amendments  were  specially  designed  to 
aid  the  small  grower  forced  to  join  a  cooperative,  upon 
whom  Congress  thought  the  real  incidence  of  the  tax 
had  fallen.  Cf.  Henclrieks  v.  Di  Giorgio  Fruit  Corp., 
49  F.  Supp.  573,  575  (N.D.  Calif.).  Although  aware 
that  private  operators  have  ''increasingly  tended  to 


^See  Em.  T— Coll.  Mim.  6219,  December  31,  1947,  as  modified 
by  Mim.  6239,  March  1,  1948,  particularly  par.  6  (Exhibits  N  and  O 
of  the  transcript  of  the  proceedings  before  the  Referee,  which  is  a 
part  of  appellant's  answer). 
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buy  crops  in  the  field  or  on  the  tree"  (Fosgate  v.  United 
States,  125  ¥(2)  775,  778  (C.A.  5),  Congress  rejected 
the  thesis  that  the  agricultural  operations  were  cut 
short  and  that  harvesting  and  processing  were  in- 
exorably 'transferred  to  the  business  field."  To  Ihnit 
the  agricultural  labor  exception  for  processing  fruit 
to  those  services  performed  by  the  average  grower  be- 
fore he  parted  with  "title"  to  his  crop  disregards  the 
Congressional  policy  concept  of  the  role  played  by 
cooperatives  and,  indeed,  adopts  "an  incident  to 
ordinary  farming  o])erations"  requirement  which  (a) 
is  much  narrower  than  the  test  of  the  Committee  Re- 
ports and  (b)  was  deliberately  made  inapplicable  to 
fruits  and  vegetables.  The  limitation  excludes  from 
the  "relief"  the  small  growers  who  liaA'e  to  sell  their 
fruit,  the  principal  intended  beneficiaries  of  the  amend- 
ment. "To  rule  that  exemptions  in  a  remedial  statute 
should  be  strictly  construed  without  considering  the  ef- 
fect of  such  construction  on  the  clear  purpose  of  the 
exemption  would  ignore  the  lawmakers'  intent."  Hcn- 
(Irieks  v.  Di  Giorgio  Fruit  Corp.,  49  F.  Supp.  573,  575 
(N.D.  Calif.)  ;  Waiolua  Agr.  Co.  v.  Maneja,  178  F.  (2d) 
603,  609  (C.A.  9)  ;  MeComh  v.  Hunt  Foods,  Inc.,  167  F. 
(2d)  905,  908  (C.A.  9)  ;  United  States  v.  Colfax  Grain 
Growers,  Inc.,  157  F.  (2d)  633,  636  (C.A.  9). 

B.  The  Regulations  of  the  Social  Security  Administration 
and  of  the  Bureau  of  Internal  Revenue  for  the  Tax 
Counterpart  Substantially  Reproduce  the  Language 
of  the  Authoritative  Committee  Reports 

A  casual  inspection  of  the  regulations  issued  l:)y  the 
responsible  agencies  covering  the  period  beginning 
January  1, 1940  (Social  Security  Administration  Regu- 
lations No.  3  (Title  20  C.F.R.  (1940  Supp.))  Part  403, 
Section  403.808  (e)(2),  (3)  ;  Treasury  Regulation  106 
(Title  26  C.F.R.  (1940  Supp.))  Part  402,  Section 
208  (e)(2),  (3),  applicable  to  the  Federal  Insurance 
Contributions    Act;    and    Treasury    Regulation    107 
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(Title  26,  C.F.R.  (1940  Siipi).))  Part  403,  Section 
208  (e)(2),  (3)  applicable  to  the  Unemployment  Com- 
pensation Tax)  will  show  the  fidelity  and  meticulous- 
ness  with  which  the  regulations  follow  the  Conunittee 
Keports. 

So  far  as  pertinent  to  this  case,  these  regulations 
uniformly  provide : 

"(2)  Services  performed  by  an  employee  in 
the  employ  of  any  person  in  the  handling,  planting, 
drying,  packing,  jmckaging,  processing,  freezing, 
grading,  storing,  or  delivering  to  storage  or  to 
market  or  to  a  carrier  for  transportation  to  market, 
of  fruits  and  vegetables,  whether  or  not  of  a  perish- 
able nature,  are  excepted  as  agricultural  labor, 
provided  such  services  are  performed  as  an  incident 
to  the  preparation  of  such  fruits  and  vegetal)les 
for  market.  For  example,  if  services  in  the  sort- 
ing, grading,  or  storing  of  fruits,  or  in  the  clean- 
ing of  beans  are  performed  as  an  incident  to  their 
preparation  for  market,  such  seridces  may  be  ex- 
cepted whether  performed  in  the  employ  of  a 
farmer  or  a  farmers'  cooperative,  or  a  coimnercial 
handler  of  such  commodities. 

"(3)  The  services  described  .  .  .  above  do  not 
include  services  performed  in  connection  with  com- 
mercial canning  or  commercial  freezing  or  in  con- 
nection with  any  commodity  after  its  delivery  to 
a  terminal  market  for  distribution  for  consump- 
tion. Moreover  since  the  excepted  services  de- 
scribed .  .  .  must  be  rendered  in  the  actual 
handling,  planting,  drying,  packing,  packaging, 
processing,  freezing,  grading,  storing,  or  delivering 
to  storage  or  to  market  or  to  a  carrier  for  trans- 
portation to  market,  of  the  commodity,  such  serv- 
ices do  not,  for  example,  include  services  performed 
as  stenographers,  book-keepers,  clerks,  and  other 
office  employees,  even  though  such  services  may  be 
in  connection  with  such  activities." 

Since  the  regulations  conform  to  the  authoritative 
Committee  Reports,  of  which  they  are  a  replica,  in 
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every  particular  and  in  every  detail,  and  are  consistent 
with  the  statute,  they  are  manifestly  valid  and  must 
be  upheld.  A  regulation  cannot  be  overturned  unless 
it  is  unreasonable  and  plainly  inconsistent  with  the 
statute.  Com'r.  v.  South  Texas  Lumher  Co.,  333  U.  S. 
496,  501 ;  Bowles  v.  Seminole  Rock  &  Sand  Co.,  325 
U.  S.  410,  413-414;  Skidmore  v.  Swift  d  Co.,  323  U.  S. 
134;  White  v.  Winchester,  315  U.  S.  32,  41;  Norwegian 
Nitrogen  Products  Co.  v.  United  States,  288  U.  S.  294 ; 
Bowles  V.  Wheeler,  152  F.  (2d)  34,  38  (C.A.  9)  ;  State 
of  California  v.  Fred  S.  Renaiild  d-  Co.,  179  F.  (2d) 
605,  610  (C.A.  9)  ;  L.  Gillarde  Co.  v.  Martinelli,  169 
F.  (2d)  60  (C.A.  1)  ;  Jones  v.  Gaylord  Guernsey 
Farms,  128  F.  (2d)  1008,  1010  (C.A.  10).  A  regula- 
tion certainly  cannot  be  condemned  for  reiterating  the 
Committee  Reports,  almost  in  haec  verba. 

C.  The  Corollary  of  Tax  Relief  to  Small  Farmers  Market- 
ing  Their  Fruits  Through  Cooperatives  Was  the 
Withdrawal  of  Coverage  from  Workers  Processing 
Fruit  for  Such  Cooperatives 

However  reluctantly  the  Federal  Security  Agency 
may  have  reached  the  result  in  this  case,  it  recognized 
that  it  had  to  yield  to  an  unmistakable  Congressional 
mandate  expressed,  to  be  sure,  in  tax  consequences,  but 
having  direct  benefit  consequences.  The  scheme  of  the 
Act  requires  that  tax  and  benefit  administration  be 
coordinated  and  that  taxes  be  collectible  where  benefit 
coverage  is  sought.  In  coordinating  the  administra- 
tion of  Title  II,  the  agency  could  not  treat  Section  209 
(1)  (4)  as  a  completely  isolated  provision.  It  had  to 
consider  it  in  relation  to  the  tax  program  Avhere  deci- 
sion will  not  ordinarily  be  given  in  favor  of  the  Govern- 
ment, where  the  legislative  history  is  as  clear  as  it  is 
here,  on  any  rule  of  liberal  construction. 

Unquestionably,  Congress  intended  to  give  tax  relief 
to  small  growers  marketing  their  fruit  through  co- 
operatives.    That  tax  relief  could  only  be   granted, 
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short  of  destroying  the  statutory  symmetry  of  the  pro- 
gram, by  withhokling  wage  credits. 

Due  to  la))or  conditions,  taxes  were  paid  on  Baiocchi's 
wages.  But  neither  the  i)ayment  of  social  security 
taxes  nor  the  employer's  willingness  to  pay  is  the 
criterion.  The  Old  Age  and  Survivors  Insurance  pro- 
gram can  only  credit  such  earnings  as  constitute 
wages.  Cf.  Punke  v.  Murphy,  267  App.  Div.  673,  675, 
48  N.Y.  Supp.  (2)  347,  349.  The  considerations  to  be 
applied  by  the  Federal  Security  Agency  are  defined  in 
Title  II  of  the  Social  Security  Act.  The  Bureau  of 
Internal  Revenue  is  not  authorized  to  accept  payment 
with  respect  to  wages  not  covered  by  the  taxing  provi- 
sions of  the  Federal  Insurance  Contributions  Act.  C.B. 
1937-1,  p.  394,  S.S.T.  106.«  Furthermore,  it  is  not 
the  fact  that  other  cooperatives  beside  the  California 
Prune  and  Apricot  Growers  Association  have  filed 
returns  covering  their  processing  employees. 

D.  Wage  Credits  and  Five  Quarters  of  Coverage  Have  Been 
Allowed  on  Account  of  Work  Other  than  Processing, 
Such  as  Maintenance 

The  referee's  opinion  carefully  states  that  the  de- 
ceased wage  earner  was  credited  with  wages  and  (five) 
quarters  of  coverage  for  work  not  directly  for  the 
benefit  of  the  growers,  such  as  maintenance,  when  it 
IDredominated  (R.'?-^;  Exhibits  B  and  E  in  the  tran- 
script of  the  record,  numbered  pp.  73-78  in  the  upper 
right  hand  corner),  in  accordance  with  Section  209(c) 
of  the  Act  (42  U.S.C.  409(c))  ;  see  also  United  States 
v.  Colfax  Grain  Growers,  Inc.,  157  F.  (2d)  633  (C.A. 
9).  The  court  below  seems  to  have  been  unaware  of 
this  credit  when  it  listed  his  services  as  "  (1)  receiving 
and  grading;  (2)  processing  and  packing ;  (3)  shii)ping; 


^  Erroneous  receipt  of  payments  by  government  agents  cannot 
enlarge  the  scope  and  application  of  the  tax  provisions,  much  less 
the  scope  of  the  benefit  provisions.  The  payments  were  made 
voluntarily  and  without  assessment  by  the  Bureau.  The  remedy 
for  erroneous  payments  is  by  claim  for  refund,     26  U.S.C.  1421. 
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(4)  maintenance."  Processing  and  marketing  (ship- 
ping) services  in  the  employ  of  a  cooperative  Con- 
gress has  declared  should  be  regarded  as  for  the 
accomit  of  the  growers  for  puri30ses  of  social  security 
taxes.  However,  wherever  it  was  at  all  possible  in  the 
light  of  declared  Congressional  policies  to  regard  the 
cooj^erative  as  an  insulator  and  terminal  point  for 
agricultural  labor  distinct  from  the  farmers,  this  was 
done  and  reflected  in  the  wages  credited  to  deceased 
wage  earner. 

E.  Within  the  Framework  of  the  Congressional  Definition 
of  ''Agricultural  Labor,"  a  Farmers'  Marketing 
Cooperative  Is  Not  a  Market,  Much  Less  a  Terminal 
Market 

Although  the  court  below  observed  that  the  coopera- 
tive "serves  as  a  marketing  organization  for  twenty- 
eight  local  non-proflt  corp,orations,  hereafter  called 
locals,  through  which  individual  grower  members 
handle  their  produce,"  it  nevertheless  concluded,  with- 
out further  discussion,  that  "decedent  worked  for  a 
terminal  market  for  distribution  for  consumption  after 
the  dried  fruit  had  reached  the  grocer's  [sic]  or 
terminal  market,"  on  the  assumption  that  employment 
in  the  processing  and  packaging  plant  of  a  cooperative 
was  identical  for  the  purposes  of  the  Social  Security 
Act  with  employment  in  the  plant  of  a  commercial 
handler.  Obviously  the  court  was  referring  to  the 
physical  operations  and  dismissed  the  different  natures 
of  the  employers  and  the  different  interests  of  the 
growers  in  the  fruit  as  inconsequential.  However, 
"seemingly  inconsequential  differences  often  require 
diverse  results,"  "not  to  make  subtle  or  technical  dis- 
tinctions or  to  deal  in  legal  refinements,"  but  to  res]3ect 
the  legislative  policies  of  Congress.  Pacific  (joast 
Dairy  v.  Department  of  Agriculture,  318  U.S.  285,  295- 
296.  "These  agricultural  cooperatives  are  the  means 
by  which  farmers  and  stockmen  enter  into  the  process- 
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iiig  and  distribution  of  their  crops  and  livestock.  The 
distinctions  ])etween  such  coo])eratives  and  business 
organizations  liave  repeatedly  been  held  to  justify  dif- 
ferent treatment.  .  .  .  When  i)roi)rietary  corpora- 
tions lower  sales  prices,  they  naturally  seek  to  lower 
purchase  prices.  Their  ])rofit  dei)ends  on  spread.  On 
the  other  hand,  the  cooperative  cannot  ]3ass  the  reduc- 
tion. All  the  selling  price  less  expense  is  available  for 
distribution  to  its  patrons.  As  its  own  members  bear 
the  burden  of  price  cutting,  it  was  reasonable  to  exempt 
it  from  the  payment  of  the  tixed  price."  United  States 
^.  Bock  Eoyai  Co-operative,  307  U.S.  533,  563,  et  seqJ 
The  court  below  thus  overlooked  what  Congress  re- 
garded as  fundamental,  crucial  differences  in  the  rela- 
tionships betw^een  producers  and  cooperatives  and 
producers  and  commercial  handlers  processing  com- 
modities for  their  own  accounts.  As  this  court  has 
stated,  the  joroducer  wdio  markets  by  sale  to  a  com- 
mercial handler  has  divested  himself  of  all  economic 
interest  in  his  produce.  In  contrast,  the  cooperative 
itself,  though  a  separate  legal  entity,  stands  in  the 
])osition  of  its  producer  members,  and  is  not  in  fact  or 
from  the  Congressional  point  of  view,  as  expressed 
in  this  legislation,  either  the  producer's  market  or 
the  terminal  market.  It  is  in  recognition  of  this  dis- 
tinction in  relationships,  we  submit,  that  the  statute 
designates  a  "market"  as  the  point  between  covered 
employment  and  "agricultural  labor."     Congress  not 


"^  The  Growers'  Prune  Marketing  Agreement  with  the  Local  (Ex- 
hibit K  of  the  transcript,  RVTa  )  states  that  the  grower  recognizes 
"that  the  Local  has  or  will  become  a  member  of  the  California 
Prune  and  Apricot  Growers  Association  and  has  or  will  contract 
with  the  California  Prune  and  Apricot  Growers  Association  to 
deliver  all  of  the  prunes  handled  by  it  to  the  California  Prune  and 
Apricot  Growers  Association  for  parking  and  marketing.'''  (Italics 
supplied).  The  Local-Central  Contract  (Exhibit  L  of  the  tran- 
script, R.  <7^  )  is  replete  with  statements  that  the  purpose  was  to 
unite  in  marketing  the  growers'  products.  The  Association's  articles 
of  incorporation  (Exhibit  U  of  the  transcript)  disclose  the  same 
purpose,  as  do  its  by-laws  (Exhibit  V  of  the  transcript). 
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only  differentiated  cooperatives  from  commercial 
handlers,  but  understood  that  cooperatives  assisted 
farmers  in  marketing  their  crop  without  constituting 
journey's  end.  United  States  v.  Rock  Royal  Co-opera- 
tive, 307  U.  S.  533,  559. 

The  court  below  also  fell  into  error  in  positing  that 
the  fruit  was  ready  for  market  when  it  was  delivered 
to  the  cooperative  and  that  the  price  therefor  was  then 
ascertained  or  ascertainable.  These  independent  find- 
ings are  contradicted  in  the  record  and  are  refuted 
by  the  facts  notoriously  prevailing  in  the  fruit  and 
vegetable  branch  of  agriculture.  The  fruit  may  have 
been  "merchantable"  in  the  terms  of  the  cooperative 
agreement,  i.e.,  ready  for  sale  in  bulk  to  processors; 
it  was  not  ready  for  market  any  more  than  uncleaned 
beans.  T.  O.  Kluge,  general  manager  of  the  Associa- 
tion, testified  (R^*^)  that  the  "demand  and  trade 
custom  at  the  present  time"  is  that  prunes  be  graded 
for  quality  and  size,  sterilized,  and  put  into  consumer 
packages,  before  being  marketed.  These  are  the 
processing  services  performed  by  the  Association.  In 
fact,  the  fruit  is  not  marketable  as  turned  over  to  the 
Association  and  the  price  is  not  fixed.  These  erroneous 
findings  may  account  for,  or  stem  from,  the  court's  un- 
realistic view  that  a  California  cooperative  marketing 
association  is  the  grower's  market  and  a  terminal 
market.  In  any  event,  it  misconceived  the  functions  of 
a  cooperative  and  the  Congressional  policies  pervading 
the  1939  expansion  of  "agricultural  labor." 

The  premise  that  a  California  cooperative  marketing 
association  is  the  grower's  market  and  a  terminal 
market  is  ingenuous  but  unsound  realistically  and 
economically,  as  Congress  well  knew  when  it  defined 
"agricultural  labor"  in  the  1939  amendments  to  sub- 
stitute an  altogether  different  view  of  cooperatives. 
Admittedly,  exclusion  from  "wages"  of  the  compensa- 
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tion  for  services  rendered  in  a  city,  remote  from  the 
farm  where  the  crop  was  harvested,  "as  agricultural 
labor,"  is  anomalous.  The  o^Derations  were  performed 
under  conditions  similar  to  those  in  the  plant  of  a  com- 
mercial handler.  However,  unlike  the  Burger  and 
Bettencourt  cases  where  the  packing  was  done  for 
Rosenberg  Bros.,  one  of  the  world's  largest  commercial 
handlers,  which  purchased  fruit  outright,  the  services 
here  were  for  a  farmers'  marketing  cooperative  which 
cannot  be  described  as  a  terminal  market,  or  any  kind 
of  market.  It  functions  primarily  as  a  marketing 
agency  of  the  farmers,  whose  concern  over  the  return 
on  the  product  is  not  at  an  end  when  the  fruit  reaches 
the  cooperative  for  the  obvious  reason  that  their 
worries  have  just  begun.  The  farmers'  returns  are  not 
ascertainable  until  the  marketing  agency  has  disposed 
of  the  fruit  it  has  to  sell  for  the  benefit  of  the  farmers. 
Gerard  C.  Henderson,  Cooperative  Marketing  Asso- 
ciations, 23  Col.  L.  Rev.  91,  102-103.  Until  then  the 
return  is  subject  to  all  the  vagaries  and  fluctuations  of 
the  market,  and  the  grower  has  not  parted  "with 
economic  interest  in  its  future  form  or  destiny." 
Burger  v.  Miller,  m  F.  Supp.  619,  626  (S.D.  Calif.), 
affirmed  161  F.  (2d)  992  (C.A.  9).  This  court  agreed 
that  Rosenberg  Bros,  was  a  market  because,  and  onh^ 
because,  the  grower  parted  with  his  economic  interest 
in  the  fruit  at  the  time  of  delivery.  This  was  the  pivotal 
circumstance.  If  he  had  retained  such  interest,  it 
would  have  disagreed,  for  self-evidently  its  test  would 
not  have  been  satisfied.  That  the  farmers  receive  ad- 
vances doesn't  mean  their  price  is  determined.  The 
advances  are  only  tentative.  If  they  exceed  the  selling 
price,  the  recipients  are  liable  for  the  difference.  Cali- 
fornia Raisin  Growers  v.  Ahhott,  160  Cal.  601, 117  Pac. 
767;  California  Bean  Growers  Assn.  v.  Williams,  82 
Cal.  App.  434,  255  Pac.  751 ;  Arkansas  Cotton  Growers 
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Co-op.  Assn.  V.  Broivn,  179  Ark.  338,  16  S.W.  (2) 
177,  178;  Tomlin  v.  Petty,  244  Ky.  542,  51  S.W.  (2) 
663;  Texas  Certified  Cottonseed  Breeders'  Assn.  v.  AZ- 
dridge,  122  Tex.  464,  61  S.W.  (2)  79. 

The  contracts  between  the  growers  and  the  locals  on 
the  one  hand,  and  between  the  locals  and  the  central 
sales  agency  on  the  other  are  merely  parts  of  an  ar- 
rangement by  which  the  growers  transfer  the  "title" 
to  the  frnit,  for  marketing  purposes,  to  an  association 
they  have  organized  and  that  they  control.  The  pur- 
pose of  the  arrangement  was  to  create  an  agency  with 
absolute  powder  to  handle  and  market  the  growers'  pro- 
duce without  interference  by  any  grower  in  the  manner 
of  handling  and  marketing  "and  yet  with  an  ironclad 
agreement  that  the  agent  should  have  no  profit,  but  ac- 
count to  the  grower  for  the  full  proceeds  of  the  sale  of 
his  property,  less  the  costs  and  expenses  of  handling 
and  selling."  City  of  Otvenshoro  v.  Dark  Tobacco 
Groivers  Assn.,  222  Ky.  164,  300  S.W.  350,  352. 

To  function  efficiently,  to  eliminate  the  possibility  of 
favoritism  in  marketing,  and  to  insure  to  each  mem- 
ber a  fair  and  equitable  share  of  the  proceeds  of  sale, 
the  central  sales  agency  is  empowered  to  pool  and 
mingle  the  fruit  delivered  to  it  by  its  members.  If 
it  had  been  intended  to  vest  absolute  title  to  the  fruit 
in  the  central  sales  agency,  it  would  have  been  super- 
fluous to  incorporate  the  provision  that  it  should  have 
the  power  to  borrow  money  on  the  security  of  the 
prunes  sold  to  it.  Marketing  Assn.  v.  Planning,  96 
Colo.  186,  188,  40  P.  (2)  972;  City  of  Otvenshoro  v. 
Dark  Tobacco  Growers  Assn.,  222  Ky.  164,  300  S.W. 
350,  352.    The  provision  w^as  not  mere  surplusage. 

Section  1192  of  the  California  Agricultural  Code, 
under  which  the  central  sales  agency  and  its  locals  are 
organized,  provides  that  such  associations  are  not  or- 
ganized to  make  profit  for  themselves  or  for  their 
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members  as  such,  but  only  for  their  members  as  pro- 
ducers. Their  articles  of  association  provide  that  they 
are  nonprofit  and  cooperative  in  character  and  that 
each  member  has  an  equal  proprietary  right  in  their 
property  and  assets.  Under  their  by-laws,  they  may 
not  retain  any  profits.  It  is  clear,  therefore,  that  they 
do  not  handle  the  fruit  of  their  grower  members  for 
their  own  account. 

Even  though  title  may  have  passed  at  the  time  of 
delivery,  still  the  arrangement  is  for  cooperative  mar- 
keting. Rhodes  v.  Little  Falls  Dairy  Co.,  230  A.D. 
571,  245  N.Y.  Supp.  432,  434,  affirmed  256  N.Y.  559, 
177  N.E.  140.  A  marketing  cooperative  is  merely  the 
marketing  agent  of  the  associated  member  farmers. 

Manifestly,  it  gets  no  greater  title  than  is  necessary 
to  accomplish  its  purpose,  the  power  to  give  a  full  and 
unincumbered  title,  for  convenience  in  financing  and 
in  marketing  operations.  California  &  Hawaiian 
Sugar  Befining  Corp.,  Ltd.  v.  Com'r.,  163  F.  (2d) 
531  (C.A.  9),  cert.  den.  332  U.S.  846;  San  Joaquin 
Valley  Poultry  Prod.  Assn.  v.  Com'r.,  136  F.  (2([) 
382  (C.A.  9)  ;  Bogardus  v.  Santa  Ana  Walnut  Groivers 
Assn.,  41  Cal.  App.  (2)  939,  108  P.  (2)  52;  Farmers 
Cooperative  Co.  v.  Birmingham,  86  F.  Supp.  201,  215- 
216  (N.D.  Iowa)  ;  Bowles  v.  Inland  Empire  Dairy 
Association,  53  F.  Supp.  210,  220  (E.D.  Wash.) ;  City 
of  Owenshoro  v.  Dark  Tobacco  Groivers  Assn.,  222  Ky. 
164,  300  S.W.  350;  Texas  Certified  Cottonseed  Breed- 
ers' Assn.  V.  Aldridge,  122  Tex.  464,  61  S.W.  (2)  79, 
82-83;  Yakima  Fruit  Growers  Assn.  v.  Henneford,  182 
Wash.  437,  47  P.  (2)  831.  It  is  an  agent  rather  than 
a  "buyer"  in  any  real  or  statutory  sense.  Kansas 
Wlieat  Growers'  Assn.  v.  Board  of  Com'rs,  119  Kan. 
877,  241  Pac.  466,  467.  Services  for  the  Association 
were  economically  for  the  account  of  the  grower,  al- 
though the  worker  was  an  employee  of  the  Association, 
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within  the  Burger  test,  and  were  an  incident  to  prep- 
aration for  market,  within  the  statutory  test.  Hence 
its  treatment  as  exempt  from  income  tax  under  26 
U.S.C.  101  (12).  Cooperatives  were  organized  for  the 
purpose  of  avoiding  exploitation  by  middlemen.  Co- 
operative  Marketing,  A  Report  on  the  Development 
and  Importance  of  the  Cooperative  Movement,  Federal 
Trade  Commission,  70th  Cong.,  1st  Sess.,  Sen.  Doc.  No. 
95  (Report  on  Cooperative  Marketing  of  Farm  Prod- 
ucts), pp.  XLII-XLIII. 

The  central  sales  agency  and  its  locals  handle  the 
fruit  of  their  grower  members,  not  on  their  own  ac- 
count, but  for  the  account  of  the  grower  members.  The 
latter  do  not  part  with  all  or  any  appreciable  economic 
interest  in  the  fruit,  its  future  form  or  destiny,  when 
they  deliver  to  the  central  sales  agency  or  its  locals. 
They  retain  an  equitable  interest  in  the  fruit  until  it 
is  sold  by  the  central  sales  agency.  Thereafter,  they 
have  an  interest  in  the  proceeds  until  distribution  to 
them.  See  cases  cited  supra,  p.  43.  "The  whole  con- 
ception of  the  organization  was  that  it  was  a  marketing 
association  created  and  organized  for  the  purpose  of 
advantageous  marketing  of  the  growers'  product,  not 
for  the  benefit  of  the  association,  but  for  the  benefit 
of  its  members,  who  w^ere  all  either  growers  or  land- 
lords." City  of  Owenshoro  v.  Dark  Tobacco  Grotvers 
Assn.,  222  Ky.  164,  300  S.W.  350,  352.  ".  .  .  the 
cooperating  members  are  the  real  parties  in  interest 
in  any  transaction  undertaken  by  their  association." 
Gerard  C.  Henderson,  Cooperative  Marketing  Asso- 
ciations, 23  Col.  L.  Rev.  91,  111,  quoted  with  approval 
in  Tobacco  Grotvers'  Coop.  Assn.  v.  Jones,  185  N.C. 
265,  117  S.E.  174,  182. 

The  legislative  history  clearly  discloses  that  what 
the  ordinary  producer  or  grower  himself  does  is  not 
the  measure  of  agricultural  labor  but  what  he  does, 
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either  by  himself  or  through  a  cooperative  or  a  group. 
We  do  not  have  the  benefit  of  an  analysis  by  the  court 
below  but  it  is  apparent  that  its  conclusion  loses  sight 
of  the  main  purpose  of  the  amendments,  tax  relief  to 
the  small  grower.  The  "nature  of  the  work  modified 
by  the  custom  of  doing  it "  is  no  longer  a  tenable  touch- 
stone of  coverage  if  it  entails  taxes  on  the  processing 
and  shipping  employees  of  a  cooperative.  As  a  tax 
relief  measure,  Congress  exempted  services  in  prepara- 
tion of  fruit  for  market,  regardless  of  the  identity  of 
the  employer.  Consequently,  preoccupation  with  the 
activities  of  the  "ordinary"  grower  or  producer  in- 
stead of  with  the  marketing  realties  which  have  im- 
pelled the  organization  of  cooperatives  defeats  the  fun- 
damental reason  for  the  amendment.  House  Report 
728,  supra,  p.  17,  specifically  states,  by  way  of  example, 
that  the  exception  extends  to  services  performed  in 
the  sorting  or  grading  of  citrus  fruits  by  employees 
of  commercial  handlers.  We  may  assume  without  con- 
ceding that  only  commercial  handlers  who  delayed 
their  purchase  of  the  fruit  until  the  processing  was 
completed  were  meant,  as  this  court  seems  to  have  held 
in  the  Burger  and  Betfencourt  cases,  but  the  signifi- 
cance of  the  illustration  remains.  Even  the  narrower 
exemption  for  agricultural  conmiodities  generally  was 
"intended  to  cover  all  services  which  are  ordinarily 
performed  by  the  employees  of  a  farmer  or  by  em- 
ployees of  a  farmers'  cooperative  organization  or 
group  .  .  ."  (Committee  Reports,  s?/pra,  pp.  17,  32). 
This  is  an  unequivocal  declaration  that  the  ordinary 
growler's  activities  are  not  the  measure  even  under  the 
"incident  to  ordinary  farming  operations"  require- 
ment applicable  to  commodities  other  than  fruits  and 
vegetables. 

Plainl}^,   it  was  intended  that  services  performed 
in  the  handling,  processing,  etc.,  of  fruits  and  vege- 
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within  the  Burger  test,  and  were  an  incident  to  prep- 
aration for  market,  within  the  statutory  test.  Hence 
its  treatment  as  exempt  from  income  tax  under  26 
U.S.C.  101  (12).  Cooperatives  were  organized  for  the 
purpose  of  avoiding  exploitation  by  middlemen.  Go- 
operative  Marketing,  A  Report  on  the  Development 
and  Importance  of  the  Cooperative  Movement,  Federal 
Trade  Commission,  70th  Cong.,  1st  Sess.,  Sen.  Doc.  No. 
95  (Report  on  Cooperative  Marketing  of  Farm  Prod- 
ucts), pp.  XLII-XLIII. 

The  central  sales  agency  and  its  locals  handle  the 
fruit  of  their  grower  members,  not  on  their  own  ac- 
count, but  for  the  account  of  the  grower  members.  The 
latter  do  not  part  with  all  or  any  appreciable  economic 
interest  in  the  fruit,  its  future  form  or  destiny,  when 
they  deliver  to  the  central  sales  agency  or  its  locals. 
They  retain  an  equitable  interest  in  the  fruit  until  it 
is  sold  by  the  central  sales  agency.  Thereafter,  they 
have  an  interest  in  the  proceeds  until  distribution  to 
them.  See  cases  cited  supra,  p.  43.  "The  whole  con- 
ception of  the  organization  was  that  it  was  a  marketing 
association  created  and  organized  for  the  purpose  of 
advantageous  marketing  of  the  growers'  product,  not 
for  the  benefit  of  the  association,  but  for  the  benefit 
of  its  members,  who  w^ere  all  either  growers  or  land- 
lords." City  of  Owenshoro  v.  Dark  Tobacco  Growers 
Assn.,  222  Ky.  164,  300  S.W.  350,  352.  ".  .  .  the 
cooperating  members  are  the  real  parties  in  interest 
in  any  transaction  undertaken  by  their  association." 
Gerard  C.  Henderson,  Cooperative  Marketing  Asso- 
ciations, 23  Col.  L.  Rev.  91,  111,  quoted  with  approval 
in  Tobacco  Groivers'  Coop.  Assn.  v.  Jones,  185  N.C. 
265,  117  S.E.  174,  182. 

The  legislative  history  clearly  discloses  that  what 
the  ordinary  producer  or  grower  himself  does  is  not 
the  measure  of  agricultural  labor  but  what  he  does, 
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either  by  himself  or  through  a  cooperative  or  a  group. 
We  do  not  have  the  benefit  of  an  analysis  by  the  court 
below  but  it  is  apparent  that  its  conclusion  loses  sight 
of  the  main  purpose  of  the  amendments,  tax  relief  to 
the  small  grower.  The  "nature  of  the  work  modified 
by  the  custom  of  doing  it"  is  no  longer  a  tenable  touch- 
stone of  coverage  if  it  entails  taxes  on  the  processing 
and  shipping  employees  of  a  cooperative.  As  a  tax 
relief  measure,  Congress  exempted  services  in  prepara- 
tion of  fruit  for  market,  regardless  of  the  identity  of 
the  employer.  Consequently,  preoccupation  mth  the 
activities  of  the  "ordinary"  grower  or  producer  in- 
stead of  with  the  marketing  realties  which  have  im- 
pelled the  organization  of  cooperatives  defeats  the  fun- 
damental reason  for  the  amendment.  House  Report 
728,  supra,  p.  17,  specifically  states,  by  way  of  example, 
that  the  exception  extends  to  services  performed  in 
the  sorting  or  grading  of  citrus  fruits  by  employees 
of  conmiercial  handlers.  We  may  assume  without  con- 
ceding that  only  commercial  handlers  who  delayed 
their  purchase  of  the  fruit  until  the  processing  was 
completed  were  meant,  as  this  court  seems  to  have  held 
in  the  Burger  and  Bettencourt  cases,  but  the  signifi- 
cance of  the  illustration  remains.  Even  the  narrower 
exemption  for  agricultural  conmiodities  generally  was 
"intended  to  cover  all  services  which  are  ordinarily 
performed  by  the  employees  of  a  farmer  or  by  em- 
ployees of  a  farmers'  cooperative  organization  or 
group  .  .  ."  (Committee  Reports,  supra,  pp.  17,  32). 
This  is  an  unequivocal  declaration  that  the  ordinary 
grower's  activities  are  not  the  measure  even  under  the 
"incident  to  ordinary  farming  operations"  require- 
ment applicable  to  commodities  other  than  fruits  and 
vegetables. 

Plainly,   it  was  intended  that   services  performed 
in  the  handling,  processing,  etc.,  of  fruits  and  vege- 
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tables  constitute  agricultural  labor,  even  though  they 
are  not  ordinarily  performed  by  the  employees  of  a 
farmer  or  farmers'  cooperative,  provided  they  are 
rendered  as  an  incident  to  their  preparation  for  mar- 
ket. Therefore,  the  ]3lace  at  which  they  accumulate  for 
distribution  into  the  usual  channels  of  commerce  and 
consumption  is  the  market  contemplated  by  the  amend- 
ment. For  agricidtural  commodities  other  than  fruits 
and  vegetables,  the  services  must  be  performed  before 
they  reach  the  market  and  be  for  a  farmer  or  farmers' 
cooperative  or  group  and  of  a  character  ordinarily  per- 
formed b}^  the  employees  of  a  farmer  or  a  farmers'  coop- 
erative, to  come  within  the  exception.  Fruit  and  vege- 
table processing  before  the  market  is  reached  is  excepted 
even  though  the  fruits  and  vegetables  are  not  in  the 
form  in  which  they  are  customarily  sold  or  disposed 
of  by  the  ordinary  producer  or  grower,  and  the  market 
is  not  what  has  been  designated  as  the  grower's  market 
but  where  the  fruits  and  vegetables  accumulate  in  stor- 
age for  distribution  into  the  usual  channel  of  com- 
merce and  consumption.  It  is  impossible  to  give  the 
functional  integration  of  cooperative  processing  due 
effect  if  a  cooperative  marketing  association  is  itself 
regarded  as  the  market.  The  relief  to  small  growers 
would  then  have  been  still-born. 

While  the  expression  "terminal  market"  is  not  de- 
fined in  the  statute  or  the  Committee  Reports,  it  is  ob- 
viously not  the  first  market.  It  is  commonly  used  to 
refer  to  the  point  at  the  end  of  a  rail  or  truck  move- 
ment where  agricultural  commodities  are  concentrated 
for  distribution  to  the  consumer  or  one  of  the  great 
wholesale  markets  in  consumer  sections  of  the  country. 
Claim  of  Lamms,  268  A.D.  547,  52  N.Y.  Supp.  (2)  682, 
affirmed  294  N.Y.  618,  64  N.E.  (2)  169;  cf.  State  ex  rel 
Beck  V.  Kansas  City,  148  Kan.  623,  84  P.  (2)  409,  supp. 
149  Kan.  252,  86  P.  (2)  476;  see  authorities  collected 
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pp.  52-53,  Appellant's  Brief  in  Miller  v.  Burger,  C.A.  9, 
No.  11480. 

In  the  specialized  parlance  of  marketing,  obviously 
familiar  to  Congress  from  its  studies  of  agriculture, 
there  is  no  support  for  the  contention  that  Baiocchi's 
services  were  rendered  after  the  dried  fruit  on  which 
he  worked  had  reached  "a  terminal  market  for  distri- 
bution for  consumption,"  and  therefore  had  exceeded 
the  limit  set  by  the  last  sentence  of  Section  209(1)  (4). 
No  stretch  of  the  phraseology  would  identify  the  great 
railroad  terminal  market  where  wholesalers  buy  at 
auction  for  resale  to  retailers  vdth  the  position  of  a 
farmers'  marketing  cooperative.  All  the  authorities 
define  a  terminal  market,  in  contradistinction  to  a  pri- 
mary market,  as  the  point — generally  at  the  end  of  a 
rail  or  truck  movement — where  produce  is  concentrated 
for  distribution  to  the  consumer.  If  there  were  any 
question  of  there  being  several  kinds  of  terminal  mar- 
kets, at  the  i^roducing  region  as  well  as  at  the  end  of  the 
rail  movement,  the  phrase  "for  distribution  for  con- 
sumption" would  dispel  it  for  present  purposes. 

We  submit  that  because  of  the  inherent  force  of  the 
phrase  "terminal  market,"  followed  as  it  is  by  "distri- 
bution for  consumption,"  and  because  of  the  manifest 
legislative  intention,  the  fruit  must  be  held  to  have 
reached  a  terminal  market  only  after  it  has  reached  the 
great  wholesale  markets  in  consumers'  sections  of  the 
country  as  distinguished  from  markets  in  the  area  of 
production.  (In  truck  farming,  the  two  tend  to  merge) . 
The  terminal  market  is  the  outside  limit  beyond  which 
fruits  and  vegetables  are  not  processed  as  an  incident 
to  their  j^reparation  for  market ;  whatever  processing 
or  reprocessing  is  performed  thereafter  is  in  covered 
emplo^Tnent,  even  though  similar  in  character  to  that 
performed  prior  to  rail  movement,  and,  except  for  the 
marketing  qualification,  otherwise  within  the  definition 
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of  agricultural  labor.  The  Congressional  purpose  was 
to  lay  down  on  an  equal  basis  at  the  critical  point  for 
price  determination — the  place  of  distribution  for  con- 
sumption— all  fruit,  regardless  of  whether  the  grower 
markets  it  directl}^  or  through  a  cooperative,  without 
requiring  any  portion  of  the  crop  to  be  burdened  with 
a  tax  assessment  from  which  the  rest  is  free. 

The  Appellate  Division  of  the  Supreme  Court  said  in 
Claim  of  Lazarus  (268  A.D.  547,  554,  52  N.Y.  Supp. 
(2)  682,  687)  : 

"The  elevator  is  not  a  terminal  market  in  the 
proper  sense  of  the  term.  A  terminal  market  is 
the  place  of  business  to  which  products  are  shipped 
in  a  sorted,  graded,  packaged  condition,  ready  for 
immediate  sale.  If  the  product  in  the  course  of 
shipment,  reaches  a  warehouse  in  its  raw  or 
natural  state,  or  partially  sorted,  but  not  yet  fully 
processed  and  approved  for  public  sale  according 
to  law,  it  is  not  yet  prepared  and  ready  for  market ; 
the  intermediary  warehouse,  like  the  elevator,  is 
not  the  'terminal'  delivery  point  for  such  products. 
After  the  product  has  l^een  further  completely  proc- 
essed, it  is  deemed  prepared  for  'market'  and  then 
and  then  only  is  ready  'for  distribution  for  con- 
sumption.' " 

If  it  be  considered  that  the  large  grocery  chains  and 
other  retailers  or  wholesalers  to  whom  the  California 
Prune  and  Apricot  Growers  Association  sells  its  fin- 
ished products  are  not  terminal  markets,  the  conclusion 
logically  to  be  drawn  is  not  that  the  point  at  which  such 
products  are  being  prepared  for  the  growers'  market 
is  the  terminal  market  but  that  the  products  are  dis- 
tributed to  consumers  mthout  ever  reaching  a  terminal 
market.  It  is  unnecessary  to  invent  terminal  markets 
where  Congress  has  not  declared  that  somewhere  along 
its  passage  to  the  consumer  fruit  necessarily  hits  a 
terminal  market. 

While  to  be  exempt  as  agricultural  labor  the  services 
must,  under  paragraph  1  of  Section  209(1),  be  per- 
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formed  "on  a  farm,"  under  paragraph  (2),  "in  the 
employ  of  the  owner  or  tenant  or  other  operator  of  the 
farm,"  or  under  paragraph  (4),  except  for  fruits  and 
vegetables,  "as  an  incident  to  ordinary  farming  opera- 
tions," with  respect  to  fruits  and  vegetables  no  such 
restrictions  are  imposed.  In  processing  fruit,  the  work 
need  not  be  performed  on  a  farm,  in  the  employ  of  the 
operator  of  the  farm,  nor  as  an  incident  to  ordinary 
farm  operations.  Congress  deliberately  dispensed  with 
these  requirements  for  services  incident  to  the  prepara- 
tion of  fruits  and  vegetables  for  market.  In  the  knowl- 
edge of  the  administrative  construction  of  the  1935  Act 
classing  services  performed  for  cooperative  plants 
as  employment.  Congress  wrote  into  the  amendments  a 
definition  removing  their  employees  from  the  coverage 
of  the  Act  by  adopting  as  the  test  the  "nature  of  the 
work"  rather  than  the  character  of  the  employer.  It  is 
significant  that,  since  the  1939  amendments,  unsuccess- 
ful attempts  have  been  made  to  restore  coverage  under 
the  Act  to  employees  of  the  dried  fruit  packing  in- 
dustry. See  II.R.  4018  and  H.R.  4175,  78th  Cong., 
2d  Sess.  (See  also  H.R.  169,  80th  Cong.,  1st  Sess., 
introduced  January  3,  1947). 

F.  Miller  v.  Burger  and  Miller  v.  Bettencourt  Are  Clearly 
Distinguishable.  ISorth  Whittier  Heights  v.  IS.L.R.B. 
Is  Inapplicable  Where  Congress  Has  Itself  Given 
''Agricultural  Labor"  an  Artificial  Statutory  Defini- 
tion Departing  from  Previous  Decisional  Law 

In  the  district  court  in  the  Burger  case,  Judge  Mathes 
held  that  Rosenberg  Brothers,  which  purchased  from 
growers  fruit  which  was  pitted  and  dried,  stored  the 
fruit  and  then  packed,  sold,  and  delivered  it  to  whole- 
sale and  retail  outlets  as  required,  was  both  the  terminal 
market  and  the  growers'  market,  proceeding  on  the  as- 
sumption that  "the  'market'  Congress  meant  is  the 
growers'  market — the  place  or  point  where  and  the  time 
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when  the  ordinary  lorodueer  or  gro^Yer  of  the  commod- 
ity customarily  parts  \Yith  economic  interest  in  its  fu- 
ture form  or  destiny."  Up  to  that  time,  he  reasoned, 
''services  performed  by  anyone  for  the  account  of  the 
grower  or  producer  stand  exempt  from  emplojTnent 
taxes  as  being  'agricultural  labor.'  Beyond  that  point 
—beyond  the  normal  market  of  the  producer  or  grower 
— the  commodity  nuist  bear  the  burden  of  the  taxes,  re- 
gardless of  who  owns  it."  It  may  be  noted  that  Judge 
Goodman  in  his  Bettencourt  decision  rendered  the  same 
day  declined  to  determine  that  Congress  when  it  used 
the  term  "market"  meant  a  grower's  market,  and  that 
this  court  agreed  only  in  substance.  The  equivalence 
robs  of  meaning  the  statements  in  the  Committee  Re- 
ports that  what  growers  do  in  a  group  is  an  incident 
to  ordinary  farming  operations  and  that  a  substantial 
measure  of  relief  was  to  ])e  afforded.  However,  without 
rearguing  the  Burger  case,  when  legal  title  jjassed  to 
Rosenberg  Brothers  the  grower  parted  with  all  his 
economic  interest  in  the  fruit,  its  form  or  destiny,  where- 
as, we  submit,  it  is  stultifying  to  speak  of  a  cooperative 
as  the  grower's  market  or  to  suppose  that  on  delivery 
to  the  local  the  grower  has  parted  with  economic  interest 
in  the  future  form  or  destiny  of  the  fruit.  The  fruit 
has  not  been  safely  marketed  when  it  reaches  the  co- 
operative, and  the  farmer's  concern  with  his  product 
continues.  Rosenberg  Brothers  processed  for  its 
sole  account  fruit  grown  by  others  and  sold  to  it  as  a 
commercial  packer.  The  sale  was  complete  before  the 
processing  was  performed.  Even  if  it  lie  true  that 
"growers  selling  to  Rosenberg's  Fresno  packing  plant 
find  that  for  dried  fruit  the  'terminal  market  and  the 
growers'  market  are  one,'  "  and  that  "the  services  of 
employees  like  Burger  are  performed  not  for  the  ac- 
count of  any  grower,  but  for  the  sole  account  of  a  com- 
mercial handler  engaged  in  the  middleman  business  of 
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placing  the  dried  fruit  in  channels  of  distribution  for 
consumption,"  every  item  of  the  description  is  at  vari- 
ance with  the  operations  of  a  marketing  cooperative, 
which  is  not  a  market  but  a  step  toward  the  market, 
which  performs  processing  for  the  account  of  its  mem- 
bers and  at  their  expense,  which  operates  as  a  coopera- 
tive and  not  as  a  commercial  handler  nor  in  any  middle- 
man business. 

A  farmer's  marketing  problem  is  only  just  beginning 
when  his  products  reach  the  cooperative.  It  is  not  a 
terminal  market,  and  not  the  grower's  market.  The 
events  fixing  the  price  will  not  occur  until  the  coopera- 
tive makes  the  sales  arrangements  on  the  basis  of  which 
it  is  determined.  The  farmer's  stake  and  interest  in 
the  disposition  of  the  fruit  continues. 

This  court  agreed  with  Judge  Mathes  that  Rosenberg 
Brothers'  plant  was  a  terminal  market  and  the  grow- 
er's market,  "since  this  commercial  plant  was  the  place 
where  the  farmer  producer  of  dried  fruit  customarily 
parted  with  all  of  his  economic  interest  in  the  fruit, 
its  future  form  or  destiny."  A  cooperative  is  not  a 
commercial  plant  and  the  grower  has  decidedly  not 
parted  with  all  of  his  "economic  interest  in  the  fruit, 
its  future  form  or  destiny."  This  court  further  ob- 
served that ' '  Rosenberg  was  a  private  business  corpora- 
tion organized  under  the  laws  of  California  to  conduct 
a  purely  commercial  operation  in  the  business  of  buy- 
ing from  farmers  and  thereafter  selling  the  purchased 
product  for  its  private  profit  after  processing  it.  All 
aspects  of  a  'cooperative'  venture  are  missing  in  the 
relations  of  the  Rosenberg  plant  to  its  employees  and 
the  farmer  producers  from  tvhom  it  pitrchased  the  fruit 
it  processed  in  its  plant.''  (Italics  supplied).  161  F. 
(2d)  992,  at  995.  The  Bcttencourt  case,  161  F.  (2d) 
995,  is  inapplicable  for  the  same  reasons. 
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The  statement  in  North  Whittier  Heights  Citrus 
Assn.  V.  National  Labor  Relations  Board,  109  F.  (2d) 
76,  80,  that  "when  the  product  of  the  soil  leaves  the 
farmer,  as  such,  and  enters  a  factory  for  processing  and 
marketing  it  has  entered  upon  the  status  of  'industry'  " 
has  been  elevated  to  the  status  of  an  eternal  invariant 
verity  or  judicial  absolute  instead  of  a  perceptive  reso- 
lution of  the  doubtful  question  whether  under  the  Na- 
tional Labor  Relations  Act  employees  of  a  cooperative 
processing  the  fruits  of  members  and  nonmembers  ^ 
were  agricultural  laborers  "where  the  legislature  has 
given  no  guides  for  judgment,"  Board  v.  Hearst  Publi- 
cations, 322  U.S.  Ill,  121.  This  resolution  was  suscep- 
tible of  change.  See  Waialua  Agr.  Co.  v.  Maneja,  178  F. 
(2d)  603,  609  (C.A.  9).  The  North  Whittier  decision 
was  predicated  on  whether  there  teas  need  for  the  re- 
medial provisions  of  the  Wagner  Act.  The  court  con- 
ceded that  agriculture  and  industry  were  not  opposites 
but  laid  down  the  principle  that  the  entry  into  a  factory 
for  processing  and  marketing  confers  an  industry 
status.  No  clearer  demonstration  could  be  made  of 
the  inappositeness  of  the  North  Whittier  case,  for  it 
was  stated  as  a  datum  that  the  commodity  entered  the 
factory  for  processing  and  marketing  which  most  as- 
suredly concedes  that  the  marketing  was  not  accom- 
plished upon  receipt  at  the  doors  of  the  j^lant  or  even 
upon  completion  of  the  processing.  By  way  of  con- 
trast, Section  209(1)  (4)  excepts  services  performed 
as  an  incident  to  preparation  for  market  and  draws 
no  hard  and  fast  line  between  what  the  individual 
farmer  can  do  for  himself  and  what  he  can  do  through 
a  great  cooperative  selling  organization.  The  basic 
presuppositions  and  objectives  of  the  "Wagner  Act  and 


sin  the  Burger  case,  161  F.  (2d)  at  994,  the  North  Whittier 
Association  was  apparently  regarded  as  a  commercial  packing 
house.  Unlike  the  California  Prune  and  Apricot  Growers  Associa- 
tion, its  facilities  were  available  to  nonmembers. 


53 

the  1939  amendments  to  the  Social  Security  Act  are 
totally  different.  The  objects  of  Congressional  solici- 
tude in  the  AVagner  Act  were  the  workers,  in  the  1939 
amendments,  the  small  farmer.  What  this  court  said 
in  the  North  Whittier  case,  at  p.  79,  may  be  repeated: 

"Tlie  pursuit  of  definitions  of  'agricultural  la- 
borers' through  the  cases  leads  to  confusion  be- 
cause generally  the  case  definitions  have  grown 
out  of  special  statutory  phraseology  or  out  of  ju- 
dicial effort  to  conform  to  legislative  intent." 

Moreover,  "agricultural  laborer"  on  its  face  seems  in- 
appropriate to  describe  workers  in  occupations  so  in- 
tegrated with  farm  activities  that  "agricultural  labor" 
might  cover  them. 

Properly  understood  the  North  Whittier  case  sup- 
ports the  position  of  appellant.  It  stands  for  no  such 
proposition  as  that  a  Congressional  mandate  may  be 
whittled  away. 

Thus  the  interpretation  of  Section  209(1)  (4)  has 
])een  vastly  simplified  by  the  events  preceding  its  adop- 
tion. It  is  not  comparable  to  the  task  of  reconstructing 
presumed  motivation  faced  in  Fosgate  Company  v. 
United  States,  125  F.  (2d)  775  (CCA.  5),  cert.  den. 
317  U.S.  639;  Batt  v.  United  States,  151  F.  (2d)  949 
(CA.  9)  ;  Latimer  v.  United  States,  52  F.  Supp.  228 
(S.D.  Calif.)  ;  or  in  North  Whittier  Heights  v.  National 
Labor  Belations  Board,  supra,  all  presenting  the  prob- 
lem of  defining  the  scope  of  the  term  "agricultural  la- 
bor" (or  "agricultural  laborers")  which  was  left  con- 
veniently vague  in  the  spirit  of  compromise  and  to  leave 
the  thornier,  more  controversial,  questions  open.  The 
courts  are  relieved  from  looking  to  the  common  denomi- 
nator of  need  for  benefits  in  the  absence  of  clearly  de- 
fined boundaries  established  by  the  legislature  or  of 
groping  for  reasons,  such  as  reporting  difficulties  of  a 
small  farmer  using  seasonal  labor,  which  are  at  best  con- 
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jectures.  The  task  here  is  the  simpler  and  narrower 
one  of  apphing  a  specific  legislative  amplification  of 
that  term  and  of  resolving  any  remaining  ambiguities 
in  the  light  of  its  purpose  and  evolution,  as  shown  by 
the  abundant  legislative  materials  available.  "It  is 
not  necessary  for  us  to  justify  the  policy  of  Congress. 
It  is  enough  that  we  find  it  in  the  statute."  Colgate- 
PaJmoIive-Peet  Co.  v.  .Y.  L.  R.  B.,  338  U.S.  355,  363. 

The  previous  regulations  and  judicial  definitions 
sparked  a  reaction  and  in  1939  Congress  undertook  to 
define  the  term  "agricultural  labor"  for  itself.  Its 
definitions  and  the  regulations  issued  hereunder  con- 
trol the  disposition  of  this  controversy.  When  the 
statute  contained  no  definition,  the  agencies  and  courts 
had  to  formulate  their  own,  having  due  regard  for 
the  legislative  objectives.  But  where  a  statute  defines 
the  meaning  of  its  words,  the  particularized  statutory 
definition  is  the  ]Doint  of  departure  and  supersedes  in- 
consistent decisional  glosses.  Neither  definition  by  the 
average  man  nor  recourse  to  customary  usage  may  re- 
place the  definition  of  the  lawmakers.  Western  Union 
V.  Lenroot,  323  U.S.  490,  502;  Fox  v.  Standard  Oil  Co., 
294  U.S.  87,  95;Emerij-Bird-TJiaijer  Dry  Goods  Co.  v. 
Williams,  98  F.  (2d)  166,  170  (C.A.  8)  ;  Von  Weise  v. 
Comr.,  69  F.  (2d)  439,  441  (C.A.  8). 

In  In  re  Lazarus,  294  N.Y.  613,  64  N.E.  (2)  169, 
affirming  268  A.D.  547,  52  N.Y.  Supp.  (2)  682,  and 
Michigan  Zhiemployment  Coynpensation  Commission 
V.  Unionville  Milling  Co.,  313  Mich.  292,  21  N.W.  (2) 
135,  both  cases  involving  changes  made  in  State  un- 
emplojTnent  compensation  acts  to  bring  them  into  har- 
mony with  the  Federal  act  (subchapter  C,  Chapter  9, 
of  the  Internal  Revenue  Code,  26  U.S.C.  1607(1)  (4)), 
the  courts  concluded  that  services  performed  for  com- 
mercial bean  processors  were  within  the  term  "agri- 
cultural labor"  as  redefined  in  the  statute.    Because 
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the  services  in  these  cases  were  for  the  account  of  the 
growers,  Judge  Mathes  said  in  the  Burger  case,  66  F. 
Supp.  619,  627,  that  their  results  were  not  inconsistent 
with  his  own.  In  bygone  days,  farmers  cleaned  their 
own  beans.  More  recently,  the  cleaning  of  beans  has 
been  separated  from  their  cultivation.  The  conclusions 
of  these  respected  state  tribunals  are  entitled  to  great 
respect  in  view  of  the  close  analogy  between  the  dried 
bean  processing  and  the  dried  fruit  processing.  In  the 
UnionviUe  Milling  Company  case,  the  court  attached 
no  importance  to  the  fact  that  the  services  of  the  bean 
pickers  were  sometimes  rendered  after  the  company 
had  bought  the  beans. 

Here,  too,  the  language  of  the  statute  and  the  regula- 
tions is  plain  and  constrains  the  conclusion  that  the 
wage  earner's  services  after  December  31,  1939  were 
excepted  agTicultural  labor. 

The  evidence  before  the  referee  shows  that  modern 
merchandising  methods  and  standards  have  altered  the 
marketing  of  dried  fruit.  The  consuming  public  has 
become  more  exacting.  The  cooperative  was  organ- 
ized to  x^rocess  fruit  and  find  markets  for  the  farmers. 
The  cooperative  cannot  be  a  market  or  a  terminal  mar- 
ket fixing  prices  rather  than  a  point  of  assembly  in  the 
producing  region.  The  cooperative's  processing  was 
essential  to  put  the  dried  fruit  in  a  form  acceptable 
to  consumers.  It  is  imacceptable  in  the  form  it  is  pur- 
chased from  farmers;  without  the  cooperative's  serv- 
ices the  fruit  could  not  be  marketed.  Consequently, 
Baiocchi's  services  for  which  wage  credits  w^ere  denied 
were  incidental  to  the  preparation  of  fruit  for  market 
and  were  properly  classified  as  agricidtural  labor,. 

The  Michigan  and  New  York  courts  have  rejected 
the  construction  urged  upon  them  by  the  state  admin- 
istrative agencies  that  "market"  in  the  phrase  "inci- 
dent to  the  preparation    .     .     .     for  market"  means 
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the  farmer's  market  and  that  the  market  contemplated 
was  the  place  where  the  farmer  transferred  title.  If 
the  processor's  plant  were  the  market,  and  services 
performed  thereafter  in  grading  and  packing  fruits 
and  vegetables  were  not  incident  to  their  preparation 
for  market,  the  effectiveness  and  reach  of  the  1939 
amendment  would  have  been  cut  drastically.  The  Con- 
gressional purpose  of  assisting  the  farmer  would  be 
frustrated  and  its  policy  of  exempting  the  marketing 
of  fruits  (because  farming  is  an  integrated  operation 
in  which  the  farmer's  return — the  price  in  the  consum- 
er's wholesale  markets  less  the  costs  up  to  that  point — 
was  decreased  by  employment  taxes  en  route  to  mar- 
ket) would  be  ignored.  The  marketing  point  to  which 
Congress  declared  it  essential  to  maintain  equality  was 
where  the  farm  products  in  a  state  acceptable  for  con- 
sumption entered  into  distribution  for  consumption. 
To  sto]3  at  the  point  where  ordinary  farmers  have  to 
sell  their  produce  before  it  is  in  fact  marketable 
disregards  the  fact  that  although  anything  is  market- 
able at  a  distress  price,  Congress'  point  of  reference 
was  an  active  market  at  destination  which  does  not  dis- 
count unduly  for  the  state  of  the  produce.  It  perpet- 
uates the  tax  inequities  which  the  1939  amendments 
were  designed  to  eliminate  and  substitutes  an  approach 
to  the  small  growers '  marketing  problems  in  open  con- 
flict with  the  relief  Congress  afforded. 

Nothing  turns  upon  the  fact  that  fruit  was  dried 
before  reaching  the  locals,  as  the  courts  recognized  in 
the  Burger  and  Bettencoiirt  cases.  It  is  w^ell  settled 
that  administrative  regulations  are  entitled  to  great 
weight  and,  unless  contrary  to  legislative  intent,  are 
to  be  upheld.  Cases  s^ipra,  p.  3G.  And  the  Committee  Re- 
ports explaining  the  1939  amendments  specifically 
state  that  the  preparation  of  fruits  and  vegetables  for 
market,  whether  perishable  or  not,  is  included  in  the 
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expanded  definition  of  agricultural  labor,  regardless 
of  whether  performed  for  a  farmer  or  a  farmers'  co- 
operative. The  regulations  are  entirely  consistent 
with  the  legislative  intention  and  represent  a  con- 
scientious endeavor  to  subordinate  the  Federal  Secu- 
rity's Agency's  o\\m  often  expressed  views  as  to  the 
desirable  scope  of  the  act  to  the  clearly  expressed 
mandate  of  Congress. 

Point  II 

THE  ADMINISTRATIVE  REGULATIONS  OF  THE  BUREAU 
OF  INTERNAL  REVENUE  AND  THE  SOCIAL  SECURITY 
ADMINISTRATION  TAKE  ACCOUNT  OF  THE  NECESSITY 
FOR  A  UNIFORM  ADMINISTRATION  OF  THE  TAX  AND 
BENEFIT  PROVISIONS  OF  THE  OLD-AGE  AND  SUR- 
VIVORS INSURANCE  PROGRAM,  EFFECTUATE  THE 
INTENTION  OF  CONGRESS,  ARE  REASONABLE,  AND 
SHOULD  BE  APPLIED 

A.  The  Congressional  Policy  of  Relieving  Small  Farmers 
Marketing  Their  Fruit  Through  Cooperatives  from 
the  Impact  of  Employment  Taxes  Is  Abundantly 
Clear  and  Should  Be  Effectuated 

Congress  has  shown  its  special  favor  for  small  grow- 
ers. Its  declaration  of  policy  should  be  carried  out. 
Wong  Yang  Sung  v.  McGrath,  70  S.  Ct.  445,  451-452 ; 
Van  Beech  v.  Sabine  Toiving  Co.,  300  U.  S.  342,  351; 
Johnson  v.  United  States,  163  Fed.  30,  32  (C.A.  1). 
Obviously,  such  partiality  for  small  growers  raises  no 
serious  constitutional  questions.  Steward  Machine  Co. 
v.  Vavis,  301  U.S.  548,  584-585;  Tigner  v.  Texas,  310 
U.  S.  141, 146 ;  Detroit  Bank  v.  United  States,  317  U.  S. 
329,  337;  Dominion  Hotel  v.  Arizona,  249  U.  S.  265; 
American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S. 
89,  92;  Florida  Fruit  &  Produce  Co.  v.  United  States, 
117  F.  (2d)  506  (C.  A.  5)  ;  cf.  United  States  v.  Colfax 
Growers,  Inc.,  157  F.  (2d)  633  (C.  A.  9).    Farmers'  co- 
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operatives  have  long  been  granted  special  favored 
treatment  by  Congress  and  the  States  in  taxation  and 
other  fields.  Tigner  v.  Texas,  310  U.  S.  141;  United 
States  Y.  Boch  Royal  Co-op,  307  U.  S.  533,  562-3; 
Liherty  Warehouse  Co.  v.  Burley  Tobacco  Growers' 
Co-op.,  276  U.  S.  71;  American  Sugar  Refining  Co.  v. 
Louisiana,  179  U.  S.  89.  The  exemption  of  farmers 
from  the  operation  of  workmen's  compensation  acts 
[Netv  York  Central  v.  White,  243  U.  S.  188 ;  Ward  v. 
Krimsky,  259  U.  S.  503]  and  of  the  fruit  harvesting 
and  canning  industries  from  the  Women's  Night-Hour 
Law  of  California  [MiUer  v.  Wilson,  236  U.  S.  373] 
have  been  sustained. 

In  approaching  the  1939  amendment,  the  courts 
should  not  be  so  engrossed  in  attitudes  reflected  in 
decisional  law  as  to  neglect  and  mistake  the  rationale 
of  the  changed  legislative  policies.  The  variety  of 
definitions  of  "agricultural  labor"  that  have  gained 
currency  prove  that  the  term  is  indefinite  and  that  any 
attempt  to  apply  the  term  requires  an  understanding 
of  the  statute,  its  background,  purposes,  and  the  ad- 
ministrative consequences  of  the  competing  construc- 
tions of  the  new  definition. 

Under  the  1935  Act,  Judge  McCormick  thought  his 
was  a  "border-line"  case,  Latimer  v.  United  States, 
52  F.  Supp.  228,  233  (S.  D.  Calif.)  as  did  the  court 
in  Fosgate  \.  United  States,  125  F.  (2d)  775,  777 
(C.  A.  5)  cf.  Batt  V,  Unemployment  Compensation 
Division,  63  Idaho  572,  123  P.  (2)  1004;  In  re  Batt,  66 
Idaho  188,  157  P.  (2)  547.  See  the  dissenting  opinion 
in  California  Employment  Comm.  v.  Kovacevich,  27 
Cal.  (2)  546,  563-4,  165  P.  (2)  917,  926-927: 

"  ....  packing  of  agricultural  products  is  a 
farming  pursuit.  Indeed  it  must  be  so  character- 
ized in  order  to  fall  within  the  definition  of  agri- 
cultural labor  where  the  employer  is  an  owner 
or  tenant  ....  packing  as  we  have  seen,  by  its 
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very  nature,  is  a  part  of  the  farmer's  business, 
otherwise  we  leave  him  with  his  enterprise  half 
completed.  He  has  produced  his  crops  but  ceases 
to  have  farmer  services  performed  when  he  carries 
his  project  to  its  logical  conclusion — to  the  end 
that  he  had  in  view  when  he  launched  it, — that  is, 
the  packing  and  disposal  of  the  fruits  of  his  toil." 

And  in  American  Sugar  Refining  Co.  v.  Louisiana,  179 
U.  S.  89,  92,  the  Supreme  Court  said: 

"The  right  to  sell  is  clearly  an  incident  to  the 
right  to  manufacture  or  produce,  and  it  is  at  least 
a  question  for  the  legislature  to  determine  whether 
anything  done  to  prepare  a  product  most  perfectly 
for  the  needs  of  the  market  shall  not  be  treated  as 
an  incident  to  its  growth  or  production." 

After  militant  advocacy  of  an  amendment.  Congress 
took  steps  to  except  prospectively,  from  and  after 
December  31,  1939,  services  in  processing  performed 
off  the  farm  and  for  an  employer  who  was  not  the  owner 
or  tenant  of  the  farm.  After  study,  the  Federal  Secu- 
rity Agency  and  the  Bureau  of  Internal  Revenue  ^  in- 
terpreted the  legislative  definition  in  the  1939  amend- 
ments to  embrace  the  cleaning,  packing,  sorting  and 
grading  of  dried  fruits  for  a  farmers'  marketing  co- 
operative, recognizing  that  preconceptions  derived 
from  their  experience  in  administering  the  1935  Act 
and  judicial  interpretations  of  other  social  legislation 
had  not  been  carried  over  into  the  amendments  but  had 
led  to  expansion  of  the  agricultural  labor  exception. 
That  the  responsible  administrative  agencies  deferred 


'^  These  agencies  (or  a  predecessor)  were  specifically  authorized 
to  publish  administrative  regulations  in  the  1935  Act,  42  U.S.C. 
Sections  1008,  1108,  1302,  49  Stat.  620  at  638,  643,  and  647.  The 
1939  amendments  specifically  authorized  publication  of  regulations 
for  Title  II  (42  U.S.C.  Section  405(a),  53  Stat.  1368).  The  Bureau 
of  Internal  Revenue  has  similar  authority  for  the  Federal  Insurance 
Contributions  Act  and  Unemployment  Tax  Act,  26  U.S.C.  Sections 
1429,  1609,  53  Stat.  178,  183. 
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to  the  Congressional  policy  despite  any  reservations 
they  may  have  had  as  to  the  soundness  of  the  policy 
assuredly  does  not  derogate  from  their  rule-making 
authority.  The  duty  to  defer  to  legislative  policies 
rests  on  the  courts  no  less  than  administrative  agencies. 
Wong  Yang  Sung  v.  McGratli,  70  S.  Ct.  445,  452.  They 
too  should  be  sympathetically  responsive  to  changes  in 
Congressional  policies,  regardless  of  whether  they  ex- 
pand or  contract  coverage,  depart  from  judicial  glosses 
upon  other  laws,  or  reflect  debatable  assumptions  as  to 
tax  incidence.  "The  wisdom  of  omitting  from  the 
coverage  of  that  Act  ....  is  a  matter  for  the  Congress 
and  not  for  ns."  O'Leary  v.  Social  Security  Board, 
153  F.  (2d)  704,  707  (C.  a'.  3). 

The  district  court's  interpretation  affords  no  relief 
to  the  small  farmer,  minimizes  the  tax  and  coordination 
problems  presented  by  its  own  construction  of  Section 
209  (1)  (4),  and  fails  to  realize  that  in  enacting  the 
1939  amendments  Congress  regarded  processing  serv- 
ices ordinarily  performed  by  employees  of  a  farmers' 
cooperative  as  an  "integral  part  of  farming  activities" 
and  "as  an  incident  to  ordinary  farming  operations." 

The  Federal  Security  Agency  in  dealing  daily  with 
the  old-age  and  survivors  insurance  system  and  proc- 
essing millions  of  claims  (see  Blachly  and  Oatman, 
Jtidicial  Review  of  Benefactory  Action,  33  Geo.  L.  J. 
1,  12,  fn.  53)  has  acquired  a  familiarity  with  the  back- 
ground and  objectives  of  the  Act  which  cannot  well  be 
attained  by  a  court  in  a  single  contact  with  a  segment 
of  a  problem  peculiar  to  the  Social  Security  Act,  in 
most  instances  under  ax^pealing  circumstances  inimical 
to  the  formulation  of  a  workable  general  rule.  If 
this  question  had  first  been  presented  in  a  Section 
203  (d)  (1)  (42  U.  S.  C.  403  (d)  (1))  deduction  case, 
the  construction  urge  might  have  been  the  other  way. 
The  coordinated  administration  and  the  contributorv 
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nature  of  the  tax  and  benefit  provisions  of  the  Act,  a 
primary  characteristic  of  the  old-age  and  survivors  in- 
surance system,  may  be  seriously  disrupted  by  a  court 
attempting  to  reach  what  it  considers  a  desirable  result 
but  inevitably  lacking  the  flexibility,  power,  experi- 
ence, and  resources  to  recast  the  regulations  so  as  to 
achieve  a  stable  nation-wide  equilibrium  in  a  compli- 
cated field.  Cf.  Roftenherg  v.  United  States,  137  F. 
(2d)  850,  856  (C.  A.  1),  affirmed  sith  nom.  Yakus  v. 
United  States,  321  U.  S.  414;  Henderson  v.  Kimmel, 
47  F.  Supp.  635,  645  (D.  Kan.). 

B.  The  Canon  of  Liberal  Construction  Does  Not  Justify 
Resistance  to  the  Intention  of  Congress  to  Narrow 
Coverage 

The  primary  rule  of  statutory  construction  is  to 
ascertain  and  give  effect  to  the  will  and  intent  of  Con- 
gress, United  States  v.  N.  E.  Rosenhlum  Truck  Lines, 
315  U.  S.  50,  53,  as  disclosed  by  the  legislative  history. 
United  States  v.  American  Trucking  Assns.,  310  U.  S. 
534,  543-544.  The  canon  of  liberal  construction  is  an 
auxiliary  aid  to  discovering  the  intention  of  Con- 
gress in  doubtful  cases  and  not  to  thwart  it  or  stretch 
coverage  beyond  the  fair  intent  and  purpose.  United 
States  V.  Colfax  Grain  Growers,  157  F.  (2d)  633,  636 
(C.  A.  9);  Bamutz  v.  Pinchbeck,  158  F.  (2)  882 
(C.  A.  2) .  The  courts  reason  from  legislative  premises, 
values,  and  policies  and  do  not  speculate  as  to  the 
probable  intent  of  Congress  when  its  real  intent  is  dis- 
closed. In  Better  Business  Bureau  v.  United  States, 
326  U.  S.  279,  283,  in  commenting  on  taxpayer's  argu- 
ment that  exemptions  under  the  Social  Security  tax 
provisions  should  be  given  a  liberal  construction — the 
opposite  contention  to  that  made  by  plaintiff — the  Su- 
preme Court  said: 

' '  Even  the  most  liberal  of  constructions  does  not 
mean  that  statutory  words  and  phrases  are  to  be 
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given  unusual  or  tortured,  meanings  unjustified  by 
legislative  intent  or  that  express  limitations  on 
such  an  exemption  are  to  be  ignored." 

As  we  have  shown,  the  Congressional  intention  is 
not  doubtful  and  cannot  be  varied  by  the  rule  of  liberal 
construction.  That  rule  itself  might  be  applied  to  en- 
large a  remedial  exception  (McConih  v.  Hunt  Foods, 
Inc.,  167  F.  (2d)  905,  908  (C.  A.  9) ;  Waialua  Agr.  Co. 
V.  Maneja,  178  F.  (2d)  603,  609  (C.  A.  9))  and  does  not 
point  unerringly  to  a  decision  favoring  coverage.  The 
legislative  history  demonstrates  that  the  tax  burden 
on  small  farmers  was  the  dominant  reason  for  the 
broadened  1939  exception  as  reporting  difficulties  seem 
to  have  been  one  reason  for  the  1935  exception.  In- 
vocation of  the  principle  of  liberal  construction  is  pre- 
cluded because  in  Section  209  (1)  (4)  the  special  con- 
cern of  Congress  for  small  farmers  prevailed  over  the 
normal  preference  for  broader  coverage,  and  it  was 
from  the  normal  preference  for  coverage  that  the  prin- 
ciple of  liberal  construction  derives  such  strength  as  it 
may  have  as  a  guide  to  presumed  intention.  The  prin- 
ciple of  liberal  construction  is  peculiarly  delusive  when 
a  benefit  program  is  coupled  with  a  tax  program  as  to 
which  the  principle  is  not  axiomatic,  is  somewhat 
sparingly  followed,  and  has  gained  only  hesitant  ac- 
ceptance. The  district  court  unduly  neglected  the  in- 
quiry whether  a  tax  might  be  collected  from  an  un- 
willing cooperative  (cf.  United  States  v.  Colfax  Grain 
Growers,  Inc.,  157  F.  (2d)  633  (C.  A.  9))  when  it 
focused  on  the  desirability  of  Social  Security  protec- 
tion for  packing  house  workers  instead  of  deferring 
to  the  purpose  of  the  Act  as  amplified  by  its  legislative 
history.  It  seems  impervious  and  unresponsive  for 
the  court  in  the  face  of  the  legislative  intent  to  say  in 
effect  that  it  would  require  far  more  direct,  explicit, 
and  unequivocal  language  than  Congress  has  used  be- 
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fore  it  would  be  prepared  to  find  a  departure  from  the 
North  Whittier  approach.  The  1939  amendments  were 
a  legislative  rejection  of  that  approach.  Harrison  v. 
Northern  Trust  Co.,  317  U.S.  476.  "Precedents  are 
without  force  when  based  upon  differences  and  dis- 
tinctions which  have  been  destroyed  by  later  judicial 
decision  or  by  statute."  Stvift  d-  Co.  v.  Bankers  Trust 
Co.,  280  N.Y.  135,  144,  19  N.E.  (2)  992,  996. 

CONCLUSION 

The  services  were  jjerformed  for  the  account  of  the 
grower  and  as  an  incident  to  the  preparation  of  the 
fruit  for  market.  As  such  they  were  within  the  ex- 
ception and  not  the  coverage.  The  order  appealed 
from  was  erroneous  and  should  be  reversed,  with  in- 
structions to  the  district  court  to  enter  judgment  af- 
firming the  decision  of  the  Federal  Security  Adminis- 
trator. 

Respectfully  submitted, 

H.  G.  MoEisoN, 
Assistant  Attorney  General, 

Frank  J.  Hennessy, 
United  States  Attorney, 

C.  Elmee  Colij:tt, 
Assistant  United  States  Attorney, 

Attorneys  for  Appellant. 
Of  Counsel: 

Edwaed  H.  Hickey, 
Hubert  H.  Maegolies, 

Attorneys,  Department  of  Justice. 

Leonaed  B.  Zeislee, 

Attorney,  Federal  Security  Agency. 
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APPENDIX 


Statutes  and  Eegulations  Involved 

Title  II,  Section  205  (g)  of  the  Social  Security  Act 
as  amended,  53  Stat.  1370,  reads  as  follows : 

Any  individual,  after  any  final  decision  of  the 
Board  made  after  a  hearing  to  which  he  was 
a  party,  irrespective  of  the  amount  in  contro- 
versy, may  obtain  a  review  of  such  decision  by  a 
civil  action  commenced  within  sixt}-  days  after 
the  mailing  to  him  of  notice  of  such  decision  or 
within  such  further  time  as  the  Board  may 
allow.  Such  action  shall  be  brought  in  the  dis- 
trict court  of  the  United  States  for  the  judicial 
district  in  which  the  plaintiff  resides,  or  has  his 
principal  place  of  business,  or,  if  he  does  not 
reside  or  have  his  principal  place  of  business 
within  any  such  judicial  district,  in  the  District 
Court  of  the  United  States  for  the  District  of 
Colmnbia.  As  part  of  its  answer  the  Board 
shall  file  a  certified  copy  of  the  transcript  of  the 
record  including  the  evidence  upon  which  the 
findings  and  decision  complained  of  are  based. 
The  court  shall  have  power  to  enter,  upon  the 
pleadings  and  transcript  of  the  record,  a  judg- 
ment affirming,  modifying,  or  reversing  the  de- 
cision of  the  Board,  with  or  without  remanding 
the  cause  for  a  rehearing.  The  findings  of  the 
Board  as  to  any  fact,  if  supported  by  substan- 
tial evidence,  shall  be  conclusive,  and  where  a 
claim  has  been  denied  by  the  Board  or  a  deci- 
sion is  rendered  under  subsection  (b)  hereof 
which  is  adverse  to  an  individual  who  was  a 
party  to  the  hearing  before  the  Board,  because 
of  failure  of  the  claimant  or  such  individual  to 
submit  proof  in  conformity  with  any  regulation 
prescribed  under  subsection  (a)  hereof,  the  court 
shall  review  only  the  question  of  conformity 
with  such  regulations,  and  the  validity  of  such 
regulations.  The  court  shall,  on  motion  of  the 
Board,  made  before  it  files  its  answer,  remand 
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the  case  to  the  Board  for  further  action  by  the 
Board,  and  may,  at  any  time,  on  good  cause  shown, 
order  additional  evidence  to  be  taken  before  the 
Board,  and  the  Board  shall,  after  the  case  is  re- 
manded, and  after  hearing  such  additional  evidence 
if  so  ordered,  modify  or  affirm  its  findings  of  fact  or 
its  decision,  or  both,  and  shall  file  with  the  court 
any  such  additional  and  modified  findings  of  fact 
and  decision,  and  a  transcript  of  the  additional 
record  and  testimony  upon  which  its  action  in 
modifying  or  affirming  was  based.  Such  ad- 
ditional or  modified  findings  of  fact  and  decision 
shall  be  reviewable  only  to  the  extent  provided  for 
review  of  the  original  findings  of  fact  and  deci- 
sion. The  judgment  of  the  court  shall  be  final  ex- 
cept that  it  shall  be  subject  to  review  in  the  same 
manner  as  a  judgment  in  other  civil  actions. 

Title  II,  Sections  209  (a)  and  (b)  of  the  Social 
Security  Act  as  amended  (42  U.  S.  C.  409  (a)  and  (b), 
53  Stat.  1373)  read  in  pertinent  part  as  follows: 

DEFINITIONS 

When  used  in  this  title — 

(a)  The  term  "wages"  means  all  remunera- 
tion for  employment,  including  the  cash  value  of 
all  remuneration  paid  in  any  medium  other  than 
cash;  *  *  * 

(b)  The  term  "employment"  means  any  serv- 
ice performed  after  December  31,  1936,  and 
prior  to  January  1,  1940,  which  was  employment 
as  defined  in  section  210  (b)  of  this  chapter  prior 
to  January  1, 1940  (except  service  performed  by  an 
individual  after  he  attained  the  age  of  sixty-five  if 
performed  prior  to  January  1,  1939),  and  any 
service,  of  whatever  nature,  performed  after  De- 
cember 31,  1939,  by  an  employee  for  the  person 
employing  him,  irrespective  of  the  citizenship  or 
residence  of  either  *  *  *  except — 

(1)  Agricultural  labor  (as  defined  in  subsection 
(1)  of  this  section ;  *  *  * 
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Title  II,  Section  209  (1)  of  the  Social  Security  Act  as 
amended  (42  U.  S.  C.  409  (1),  53  Stat.  1377)  provides 
as  follows : 

(1)  The  term  "agricultural  labor"  includes  all 
service  performed — 

(1)  On  a  farm,  in  the  employ  of  any  person, 
in  connection  with  cultivating  the  soil,  or  in  con- 
nection with  raising  or  harvesting  any  agricul- 
tural or  horticultural  commodity,  including  the 
raising,  shearing,  feeding,  caring  for,  training,  and 
management  of  livestock,  bees,  poultry,  and  fur- 
bearing  animals  and  wildlife. 

(2)  In  the  employ  of  the  o\Mier  or  tenant  or  other 
operator  of  a  farm,  in  connection  with  the  opera- 
tion, management,  conservation,  improvement,  or 
maintenance  of  such  farm  and  its  tools  and  equip- 
ment, or  in  salvaging  timber  or  clearing  land  of 
brush  and  other  debris  left  by  a  hurricane,  if  the 
major  part  of  such  service  is  performed  on  a  farm. 

(3)  In  connection  with  the  production  or  harvest- 
ing of  maple  sirup  or  maple  sugar  or  any  commod- 
ity defined  as  an  agricultural  commodity  in  section 
15  (g)  of  the  Agricultural  Marketing  Act,  as 
amended,  or  in  connection  with  the  raising  or  har- 
vesting of  mushrooms,  or  in  connection  with  the 
hatching  of  poultry,  or  in  connection  with  the  gin- 
ning of  cotton,  or  in  connection  with  the  operation 
or  maintenance  of  ditches,  canals,  reservoirs,  or 
waterways  used  exclusively  for  supplying  and  stor- 
ing water  for  farming  purposes. 

(4)  In  handling,  planting,  drving,  packing, 
packaging,  processing,  freezing,  grading,  storing, 
or  delivering  to  storage  or  to  market  or  to  a  carrier 
for  transportation  to  market  any  agricultural  or 
horticultural  commodity;  but  only  if  such  service 
is  performed  as  an  incident  to  ordinary  farming  op- 
erations or  in  the  case  of  fruits  and  vegeta]:>les, 
as  an  incident  to  the  preparation  of  such  fruits  or 
vegetables  for  market.  The  provisions  of  this  par- 
agraph shall  not  be  deemed  to  be  applicable  with 
respect  to  service  performed  in  connection  with 
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commercial  canning  or  commercial  freezing  or  in 
connection  with  any  agricnltnral  or  liorticnltnral 
commodity  after  its  delivery  to  a  terminal  market 
for  distribution  for  consumption. 

As  used  in  this  subsection,  the  term  "farm"  in- 
cludes stock,  dairy,  poultry,  fruit,  fur-bearing  ani- 
mal, and  truck  farms,  plantations,  ranches,  nurser- 
ies, ranges,  greenhouses  or  other  similar  structures 
used  primarily  for  the  raising  of  agricultural  or 
horticultural  commodities,  and  orchards. 

Social  Security  Administration  Regulations  3  (Title 
20,  C.  F.  R.  (1940  Supp.),  Part  403,  Sec.  403.  808  (e) 
provides  as  follows : 

(e)  Services  described  in  section  209  (I)  (4) 
of  the  Act. — (1)  Services  performed  by  an  employ- 
ee in  the  employ  of  a  farmer  or  a  farmers'  coopera- 
tive organization  or  group  in  the  handling,  plant- 
ing, drying,  packing,  packaging,  processing,  freez- 
ing, grading,  storing,  or  delivering  to  storage  or 
to  market  or  to  a  carrier  for  transportation  to  mar- 
ket of  any  agricultural  or  horticultural  commodity, 
other  than  fruits  and  vegetal3les  (see  subparagraph 
(2)  below),  produced  by  such  farmer  or  farmer- 
members  of  such  organization  or  group  of  farmers 
are  excepted,  provided  such  services  are  performed 
as  an  incident  to  ordinary  farming  operations. 

Generally  services  are  performed ' '  as  an  incident 
to  ordinary  farming  operations"  within  the  mean- 
ing of  this  paragraph  if  they  are  services  of  the 
character  ordinarily  performed  by  the  employees 
of  a  farmer  or  of  a  farmers'  cooperative  organiza- 
tion or  group  as  a  prerequisite  to  the  marketing,  in 
its  unmanufactured  state,  of  any  agricultural  or 
horticultural  commodity  produced  by  such  farmer 
or  by  the  members  of  such  farmers'  organization  or 
group.  Services  performed  by  employees  of  such 
farmer  or  farmers'  organization  or  group  in  the 
handling,  planting,  drying,  packing,  packaging, 
processing,  freezing,  grading,  storing,  or  deliver- 
ing to  storage  or  to  market  or  to  a  carrier  for  trans- 
portation to  market,  of  commodities  produced  by 
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persons  other  than  such  farmer  or  members  of  such 
farmers'  organization  or  group  are  not  performed 
"as  an  incident  to  ordinary  farming  operations." 

(2)  Services  performed  by  an  employee  in  the 
employ  of  any  person  in  the  handling,  planting, 
dr>dng,  packing,  packaging,  processing,  freezing, 
grading,  storing,  or  delivering  to  storage  or  to  mar- 
ket or  to  a  carrier  for  transportation  to  market, 
of  fruits  and  vegetables,  whether  or  not  of  a  perish- 
able nature,  are  excepted  as  agricultural  labor,  pro- 
vided such  services  are  performed  as  an  incident 
to  the  preparation  of  such  fruits  and  vegetables  for 
market.  For  example,  if  services  in  the  sorting, 
grading,  or  storing  of  fruits,  or  in  the  cleaning  of 
beans,  are  performed  as  an  incident  to  their  prepa- 
ration for  market,  such  services  may  be  excepted 
whether  performed  in  the  employ  of  a  farmer,  a 
farmers'  cooperative,  or  a  commercial  handler  of 
such  commodities. 

(3)  The  services  described  in  subparagraphs  (1) 
and  (2),  above,  do  not  include  services  performed 
in  connection  with  commercial  canning  or  commer- 
cial freezing  or  in  connection  with  any  commodity 
after  its  delivery  to  a  terminal  market  for  distri- 
bution for  consumption.  Moreover,  since  the  ex- 
cepted service  described  in  such  subparagraphs 
must  be  rendered  in  the  actual  handling,  planting, 
drying,  packing,  i:>ackaging,  processing,  freezing, 
grading,  storing,  or  delivering  to  storage  or  to  mar- 
ket or  to  a  carrier  for  transporation  to  market,  of 
the  conunodity,  such  services  do  not,  for  example, 
include  services  performed  as  stenographers,  book- 
keepers, clerks,  and  other  office  employees,  even 
though  such  services  may  be  in  connection  with  such 
activities.  However,  to  the  extent  that  the  serv- 
ices of  such  individuals  are  performed  in  the  em- 
ploy of  the  owner  or  tenant  or  other  operator  of  a 
farm  and  are  rendered  in  major  part  on  a  farm, 
they  may  be  within  the  provisions  of  paragraph 
(c)  of  this  section. 
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BRIEF  FOR  APPELLEE  AND  APPENDIX 

On  Appeal  from  the  Order  of  the  United  States  District 

Court  for  the  Northern  District  of  California, 

Southern  Division. 


SUBSTANTIAL  AGREEMENT  ON  FACTS. 

The  appellee  is  in  substantial  agreement  with  the 
appellant  on  the  facts  as  presented  in  the  record  and 
in  the  appellant's  statement  of  the  case. 

QUESTION  IS  ONE  OF  LAW. 

The  question  before  the  Court  is  one  of  law  and  on 
the  point  at  issue,  to-wit,  whether  or  not  employees 
of  a  cooperative  commercial  packer  of  dried  fruit  are 
entitled  to  the  protection  and  coverage  of  the  Social 
Security  Act,  under  the   1939  Amendment  thereto, 


the  appellee  is  in  complete  disagreement  with  the  ap- 
pellant. 

HISTORY  OF  THE  CASE. 

In  fact,  the  writer  of  this  brief  has  been  litigating 
the  matter  of  the  coverage  of  dried  fruit  packing 
house  workers  with  the  Government  in  the  Federal 
Courts  for  the  last  five  years  and  has  been  at  least 
partially  responsible  for  securing  five  decisions  favor- 
ing coverage  of  all  such  dried  fruit  packing  house 
workers  from  six  judges  in  three  test  cases  brought 
on  behalf  of  such  employees. 

These  five  decisions  and  the  six  judges  who  ren- 
dered them  are  listed,  for  the  convenience  of  this 
Court,  as  follows : 

1.  Bettencourt  v.  Social  Security  Board 
District  Court,  Northern  District  of 
California,  1947)  66  Fed.  Supp. 

629  Goodman 

2.  Burger  v.  Social  Security  Board, 
(District  Court,  Southern  District  of 
California,  1947)  66  Fed.  Supp  619         Mathes 

3.  Miller  v.  Bettencourt,  Bone 
(Circuit  Court  of  Appeals,  9th  Circuit  Stevens 
1947)  161  Fed.  (2d)  995                           Healy 

4.  Miller  v.  Burger,  Bone 
(Circuit  Court  of  Appeals,  9th  Circuit, Stevens 
1947)  161  Fed.  (2nd)  992                        Healy 

5.  Baiocchi  v.  Ewing, 

(District  Court,  Northern  District  of 

California,  Dec.  8,  1949),  No.  28187H, 

87  Fed.  Supp.  520  Harris 


In  all  of  these  cases  the  writer  appeared  either  as 
counsel  or  as  amicus  curiae,  being  counsel  in  the  Bet- 
tencourt  and  Eaiocchi  cases  and  appearing  as  amicus 
curiae  in  the  Burger  case. 

In  none  of  the  decisions  was  anything  said  which 
would  indicate  that  the  employees  of  a  cooperative 
commercial  packer  were  to  be  treated  in  any  manner 
different  from  the  employees  of  the  ordinary  commer- 
cial packers  who  compete  with  each  other  in  the  same 
industry.  It  was  assumed  that  they  were  all  to  be 
treated  alike,  and  four  of  the  decisions  so  indicated 
directly. 

Moreover,  the  Social  Security  Administration  itself, 
has  repeatedly  held  that  no  distinction  should  be  made 
between  these  competitive  concerns. 

We  start  out  with  the  generalization  on  February 
6, 1945,  of  Hon.  Arthur  J.  Altmeyer,  Chairman,  Social 
Security  Agency,  approved  by  Hon.  Robert  F.  Wag- 
ner, then  U.  S.  Senator,  known  as  the  "Father  of  So- 
cial Security,"  to  the  effect  that  it  was,  at  that  time, 
before  any  of  the  above-listed  Court  decisions  were 
rendered  "by  no  means  certain  that  dried- fruit  work- 
ers are  now  excluded.''  (R.  55,  which  opinions  were, 
through  a  printer's  error  doubtless,  not  printed  in  the 
record,  although  designated  for  printing  by  the  U.  S. 
Attorney.  See  R.  76.  For  the  Court's  reference,  the 
letters  appear  in  the  Appendix  to  this  brief). 

Next  we  have  the  decisions  of  the  Appeals  Council, 
Social  Security  Administration,  in  the  cases  of  Edgar 


T.  Penn  (564-03-8307)  and  Marguerite  K.  Grimley 
(554-05-7972),  decided  July  15,  1947,  and  July  16, 
1947,  respectively,  to  the  effect  that  it  was  "abund-' 
antly  clear"  from  the  decisions  of  the  Circuit  Court 
of  Appeals  in  the  Bettencourt  and  Burger  cases  that 
the  employees  of  cooperative  in  the  dried  fruit  pack- 
ing house  field  were  in  covered  employment.  (R.  104, 
168,  169,  and  Appendix  to  this  brief,  pp.  xxii,  xxvi). 

On  the  basis  of  these  decisions,  the  Government 
actually  paid  benefits  for  many  months  to  Mr.  Penn 
and  Mrs.  Grimley,  fellow  employees  of  Mr.  Baiocchi, 
based  on  their  earnings  from  the  California  Prune 
and  Apricot  Growers  Association,  the  cooperative  here 
involved. 

When  the  Commissioner  of  Internal  Revenue  re- 
fused to  go  along  with  the  Social  Security  Aministra- 
tion  in  its  interpretation  of  this  Court's  decisions  in 
the  Bettencourt  and  Burger  test  cases  (in  spite  of  the 
fact  that  he  had,  for  11  long  years,  collected  social 
security  taxes  from  the  cooperative  and  all  its  em- 
ployees, including  Penn,  Mrs.  Grimley  and  Baiocchi), 
it  was  realized  that  the  only  way  the  matter  could 
get  into  Court  again  was  a  denial  of  benefits  in  a  new 
test  case.  So  such  a  new  case  was  brought  up  by  the 
writer  on  behalf  of  Mr.  Baiocchi's  widow  and  her 
two  minor  children.  Mrs.  Grimley  and  Mr.  Penn  were 
force  to  return  the  payments  they  had  received  to  the 
Government.  The  bitterness  engendered  in  Edgar 
Penn's  mind  thereby  undoubtedly  contributed  to  his 
suicide  shortly  thereafter.  As  will  be  seen,  the  wel- 


fare  of  thousands  of  California  workers  rests  upon 
the  decision  of  this  case. 

After  the  py^o  forma  decision  of  the  Social  Secur- 
ity Administration  for  the  purposes  of  a  test  case,  an 
exhaustive  hearing  was  held  at  San  Jose  by  the  Ref- 
eree. His  decision  was  a  formal  onej^A.'j't  on  the  evi- 
dence, which  was  all  in  favor  of  coverage,  but  as  fol- 
lows: 

'The  Social  Security  Administration  has  deter- 
mined that  the  principles  enunciated  in  the  Bur- 
ger case,  (supra),  do  not  establish  a  basis  for  a 
finding  that  an  individual  rendering  processing 
services  for  a  cooperative  association  is  engaged 
in  'employment'  within  the  contemplation  of  the 
Social  Security  Act,  as  amended.  The  position 
taken  by  the  Administration  is  to  the  effect  that 
.  .  ."  (Emphasis  added).  (R.  100). 

When  the  learned  Judge  Harris  approved  the  Ad- 
ministration's original  decision  to  the  effect  that  it 
was  ''abundantly  clear"  that  the  more  than  2,000  em- 
ployees involved  were  covered,  it  was  felt  that  this 
decision  would  surely  end  the  five  years  of  litigation 
of  this  matter.  The  Commissioner  of  Internal  Revenue, 
however,  insisted  on  an  appeal.  The  Social  Security 
Adminstration  and  its  Commissioner,  Hon.  Arthur  J. 
Altmeyer,  have  expressed  themselves  to  the  effect  that 
the  Federal  Security  Agency  would  recommend  to  the 
Department  of  Justice  that  this  appeal  be  dismissed  if 
the  Bureau  of  Internal  Revenue  would  acquiesce  in  the 
decision.  Hon.  Alanson  W.  Willcox,  General  Counsel 
for  the  Federal  Security  Agency,  also  so  advised  the 


writer  of  this  brief.  The  Bureau  of  Internal  Revenue 
would  not  acquiesce  however  and  the  Attorney  General, 
therefore,  felt  duty  bound  to  present  the  matter  to 
this  Honorable  Court,  doubtless  to  obtain  a  more 
authoritative  decision  than  a  District  Court  decision 
pertaining  solely  to  the  employees  of  a  cooperative. 

THE  MERITS  OF  THE  CASE. 

From  reading  the  appellant's  brief  one  would  hard- 
ly get  the  idea  that  the  above  true  facts  prevail.  Writ- 
ten in  Washington,  doubtless  by  exponents  of  those 
who  originally  were  responsible  for  the  Internal  Rev- 
enue Bureau's  rulings  which  this  Honorable  Court  set 
aside  in  the  Bettencourt  and  Burger  cases,  the  brief 
constitutes  either  a  confused  distortion  of  the  entire 
situation  or  shows  a  cold-hearted  desire  to  sacrifice 
human  rights  (paid  for  in  this  case)  on  the  altar  of 
subtle,  technical  distinctions  and  legal  refinements. 
Occasionally,  however,  even  the  appellant  must  con- 
cede the  impossibility  of  his  position.  (See  p.  20,  where 
appellant  says  his  position  is  anomalous). 

POINT  I. 

LEGISLATIVE  INTENT. 

Harking  back  to  the  legislative  intent,  which  four 
Federal  Courts  have  already  construed  contrary  to 
the  appellant  in  the  five  decisions  listed  above,  the 
writers  of  the  appellant's  brief  seek  to  give  the  im- 
pression that  Congress  intended  to  restrict  coverage 


of  the  Social  Security  Act  by  the  1939  Amendment 
here  in  question.  This  is  positively  not  the  case.  There 
was  no  such  desire  whatsoever.  The  whole  history  of 
the  legislation  as  set  forth  in  the  Appendix  hereto 
shows  this  conclusively.  The  desire  was  to  supplement, 
improve  and  increase  coverage. 

The  writer  of  this  brief  happened  to  have  been  in 
Washington  at  the  time  the  1939  Amendment  was 
passed.  In  fact,  he  was  there  for  seven  years  from 
1936  to  1943,  directing  the  activities  of  a  Steering 
Committee  of  150  Congressmen  interested  in  the  ex- 
tension of  the  coverage  of  the  Social  Security  Act,  at- 
tended every  session  of  the  hearings  of  the  House 
Ways  and  Means  Committee  during  the  two  months  it 
considered  the  various  1939  Amendments,  and  testi- 
fied for  three  days  before  the  House  Committee  and 
before  the  Senate  Finance  Committee,  heard  all  the 
debates  there  and  on  the  floor  of  the  House  and  Sen- 
ate. 

Not  once  during  this  whole  period  was  there  any 
mention  made  of  the  possibility  that  commercial  pack- 
ing house  workers,  even  those  employed  by  the  co- 
operatives in  this  field,  might  be  considered  excluded. 
Had  there  been,  the  matter  would  certainly  have 
caused  extensive  debate  and  opposition  from  the  mem- 
bers of  the  Steering  Committee  with  which  the  writer 
of  this  brief  was  working. 

As  it  was,  the  main  phrase  which  the  Congressmen 
used  in  connection  with  the  Amendment  and  which 
stood  out  in  the  minds  of  all  was  the  phrase,  "as  such 


8 

services  are  an  integral  part  of  farming  activities.'* 
The  appellant's  own  brief,  on  page  16,  cites  this  basic 
test  for  ''agricultural  work"  in  the  Committee  Report 
which  he  quotes.  It  cites  further,  on  pages  16  and  17, 
another  Committee  Report  to  the  effect  that  the  same 
rule  applies  to  a  "farmer,  a  farmers'  cooperative,  or 
a  commercial  handler  of  such  commodities,"  which 
rule,  as  set  forth  by  Congressman  Buck  on  page  30  of 
appellant's  brief,  is  **the  nature  of  the  work  and  not  by 
2vhom  the  man  is  employed.''  (See  Appendix  of  this 
brief  for  more  detailed  excerpts  from  Congressman 
Buck's  speech). 

If  these  basic  rules,  set  forth  in  the  appellant's  own 
brief,  are  thoroughly  understood,  there  should  be  no 
difficulty  about  this  case. 

The  main  difficulty  which  the  Government  has  faced 
in  dealing  with  this  problem  has  been  the  early  funda- 
mental error  of  the  Bureau  of  Internal  Revenue  of 
attempting  to  apply  to  dried  fruit  packing  house 
workers  the  general  test  for  agricultural  commodities 
found  in  Paragraph  (4),  to  wit,  the  test  of  whether 
or  not  the  work  was  "incident  to  ordinary  farming 
operations,"  applicable,  for  instance,  to  grain  cases, 
instead  of  the  two  specific  statutory  tests  found  in 
the  last  part  of  this  paragraph  for  "fruits  and  veg- 
etables," to- wit  (1)  whether  or  not  the  work  was  in- 
cident to  the  preparation  of  such  fruits  or  vegetables 
for  market  or  (2)  whether  or  not  the  work  was  per- 
formed after  delivery  "to  a  terminal  market  for  dis- 
tribution for  consumption." 


Even  under  the  "incident  to  ordinary  farming  op- 
erations," rule  the  Bureau  of  Internal  Revenue 
could  not,  in  fact,  justify  its  position,  but  it  has  stuck 
to  it  stubbornly  through  ten  years  of  intra-depart- 
mental  squabbles  with  the  Social  Security  Amdinis- 
tration  and  five  years  of  Federal  Court  litigation  with 
the  writer  in  which  the  Bureau  has  gained  no  solace 
from  any  of  the  five  decisions  rendered.  To  completely 
ignore  the  two  specific  statutory  tests  for  employees 
working  with  "fruits  and  vegetables,"  under  these 
circumstances,  especially  when  the  second  highest 
Court  in  the  land  has  ordered  them  applied,  is  unbe- 
coming of  a  Federal  agency  which  is  part  of  an  or- 
dinarily humane  government.  Yet  here  we  are  in  that 
same  high  Court  for  the  second  time  on  the  same 
issue,  to-wit,  whether  or  not  these  two  basic  tests  must 
be  applied  to  all  workers  in  the  same  field  when  the 
statute  says  they  must  ^.-^  so  applied. 

POINT  II. 

THE  DECISION  THAT  THE  DECEASED'S  SERVICES 
WERE  AGRICULTURAL  LABOR  BY  THE  ADMIN- 
ISTRATOR  WAS  ERROR  AS  A  MATTER  OF  LAW 
AND  PROPERLY  REVERSED  BY  THE  DISTRICT 
COURT. 

The  decision  of  the  lower  Court  granting  the  mo- 
tion for  a  summary  judgment  and  reversing  the  ap- 
pellant's decision  as  a  matter  of  law  was  correct. 

As  it  has  already  been  pointed  out,  the  appellant 
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has  seriously  confused  and  misapplied  the  legisla- 
tive history  and  intent  of  the  1939  amendment  and 
definition  of  "agricultural  labor."  In  spite  of  all  of 
the  express  legislative  history,  of  committee  report 
after  committee  report,  of  the  statute  itself,  and  of 
the  regulations  thereunder,  which  point  to  the  simple 
fact  that  the  test  is  the  ''nature  of  the  work  and  not 
by  whom  the  man  is  employed,"  (see  appellant's  brief 
at  page  15),  the  appellant  devotes  almost  all  of  the 
argument  to  trying  to  destroy  this  simple  test  set  forth 
by  him.  For  example,  the  appellant  argues  that  the 
case  of  Miller  v.  Burger,  161  F.  (2d)  99'2  (9th  Cir.), 
and  the  companion  case  of  Miller  v.  Bettencourt,  161 
F.  (2d)  995  (9th  Cir.)  are  distinguishable  from  the 
case  at  the  bar  because  the  California  Prune  and 
Apricot  Growers  Association  here  involved  is  a  non- 
profit corporation  and  because  Rosenberg  Bros,  in- 
volved in  the  Burger  and  Bettencourt  cases  was  a' 
profit  organization. 

If,  as  the  appellant  argues  in  the  first  half  of  his 
brief,  the  test  of  "agricultural  labor"  as  defined  in 
the  act  is  the  '^nature  of  the  work  and  not  by  whom 
the  man  is  employed/^  why  do  we  look  to  see  by 
whom  the  man  is  employed — cooperative  or  profit  con- 
poration?  It  is  this  confusion  that  has  kept  the  ap- 
pellant vascillating  for  eleven  years  from  the  ex- 
tremes of  coverages  to  non-coverage. 

Since  the  appellant  claims  the  test  is  the  ^^nature 
of  the  work  and  not  by  whom  the  man  is  employed," 
let  us  apply  that  simple  test  as  stated  by  Congress- 
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man  Buck,  the  legislative  reports,  the  statute  and  the 
Burger  and  Bettencourt  Court  cases. 

The  Referee  who  heard  the  matter  and  decided  it, 
stated  in  his  opinion  (R.  99)  : 

''From  the  evidence  in  this  record  it  appears  that 
the  association  performs  its  functions  and  handles 
its  produce  substantially  identical  to  the  manner 
and  methods  utilized  by  Rosenberg  Brothers,  a 
commercial  packer.  Rosenberg  Brothers  was  the 
employer  involved  in  the  case  of  Miller  v.  Burger, 
161  Fed.  2d.  992,  in  which  case  it  was  held  that 
a  processor  of  dried  fruit  was  not  engaged  in 
agricultural  labor." 

If  this  is  so,  and  there  is  no  dispute,  if  the  nature 
of  the  ivork  is  identical,  then  the  result  must  be  iden- 
tical. If  Burger,  in  the  Burger  case,  did  the  same  kind 
of  work  as  Baiocchi  did  in  the  case  at  bar  and  the 
nature  of  the  work  is  the  test  of  coverage,  then  clearly, 
Baiocchi  performed  services  in  covered  employment 
within  the  meaning  of  the  act: 

Another  clear  inconsistency  in  the  appellant's  argu- 
ment is  his  assertion  that  the  definition  of  ''agricul- 
tural labor"  was  enacted  to  relieve  the  member  of  a 
cooperative  non-profit  corporation  of  the  tax  burden 
which  allegedly  was  not  placed  on  the  large  farmer. 
To  state  that  any  large  farmer  in  the  State  of  Cali- 
fornia performs  any  of  the  functions  of  the  California 
Prune  and  Apricot  Growers  Association  is  to  make  a 
statement  in  derogation  of  the  record.  (See  R.  96). 
Apparently,  the  stockholders  of  the  twenty-eight  non- 
profit corporations  that  control  the  California  Prune 
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and  Apricot  Growers  Association  are  not  worried 
about  any  tax  exemption  since  the  corporation,  as  a 
matter  of  record,  has  contributed  since  1936.  The 
amazing  thing  about  this  alleged  intent,  as  appellant 
applies  it,  is  that  instead  of  preventing  inequality  of 
tax  burden  by  the  appellant's  position,  he  is  creating 
a  new  type  of  inequality,  namely,  between  the  small 
farmer  who  sells  to  the  cooperative  non-profit  corpora- 
tion, such  as  the  California  Prune  and  Apricot  Grow- 
ers Association,  and  the  small  farmer  who  sells  to  the 
profit  corporation,  such  as  Rosenberg  Bros.  This  ap- 
parently is  of  no  concern  to  the  appellant  as  he  bland- 
ly argues  for  equality  of  tax  burden  or  else  he  de- 
liberately ignores  it.  Whether  tax  equality  for  activ- 
ities of  cooperatives  was  intended  becomes  less  cer- 
tain when  we  realize  that  all  of  the  secretarial  and 
clerical  help  for  this  cooperative  is  covered  and  also 
that,  even  in  the  case  at  bar,  the  deceased  was  credited 
for  five  quarters  of  coverage  after  1939,  when  work- 
ing for  this  cooperative  performing  maintenance 
work.  If  Congressional  intent  was  to  relieve  members 
of  cooperatives  of  any  tax  burden,  as  appellant  states, 
why  were  they  not  given  a  blanket  exemption  for  all 
employees  of  the  cooperative?  The  fact  is  that  Con- 
gress considered  exempting  cooperatives  as  such  in 
1939  and  decided  against  it,  exempting  only  such  em- 
ployees as  earned  less  than  $45.00  a  quarter  (42  USC 
409  (b)  (10)  A  (i).  Thus  we  return  again  to  the 
true  congressional  intent,  namely,  to  make  the  test 
the  nature  of  the  work  and  not  by  whom  the  worker 
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is  employed.  This  point,  however,  does  show  the 
inevitable  inequality  that  results  when  we  apply  that 
rule  to  the  profit  corporation  and  refuse  to  apply  it 
to  the  non-profit  corporation. 

The  appellant's  position  in  this  matter  is  not  only 
in  violation  of  the  intent  of  Congressman  Buck,  the 
legislative  reports  and  the  statute,  but  also  in  viola- 
tion of  the  leading  and  recent  Burger  and  Bettencourt 
cases,  supra. 

It  is  the  appellee's  contention  that  the  Burger  and 
Bettencourt  cases  establish  that  the  employees  of  a 
terminal  market  or  of  a  growers'  market  are  not  in 
agricultural  labor,  but  are  performing  sevices  within 
covered  "employment"  under  the  Social  Security  Act, 
as  amended,  regardless  of  the  business  structure  of  the 
organization  that  is  the  "market"  or  "terminal  mar- 
ket." This  used  to  be  the  Administration's  attitude, 
also.  (See  attached  Appendix,  p.  xix,  for  ruling  be- 
fore 1940  that  the  workers  are  employed  by  the  Asso- 
ciation and  not  by  the  producer  members  thereof,  a 
ruling  in  which  the  Bureau  of  Internal  Revenue  ac- 
quiesced at  that  time.  See,  also.  Appendix,  pp.  xxii- 
xxvi,  for  rulings  in  Penn  and  Grimley  cases). 

This  is  the  square  holding  in  the  Burger  case,  in  66 
Fed.  Supp.  619  at  p.  624,  wherein  Judge  Mathes  held: 

"Services  performed  in  treating  and  handling  an 
agricultural  commodity  after  delivery  to  a  ter- 
minal market  for  distribution  for  consumption 
unquestionably  do  not  constitute  an  integral  part 
of  farming  activities.  And  it  is  clear  from  the 
last  sentence  of  paragraph  (4)  of  the  legislative 


14 

definition  that  Congress  did  not  intend  to  exempt 
such  services  as  agricultural  labor,  even  when 
performed  for  the  account  of  the  producer  or 
grower''  (Emphasis  added). 

'This  legislative  intent  is  unambiguously  ex- 
pressed. 

"Delivery  to  a  terminal  market  for  distribution 
for  consumption  is  fixed  by  statute  as  a  definitive 
boundary.  Thus  Congress  has  draw^n  a  line  of  de- 
marcation across  the  various  pathways  followed 
by  agricultural  and  horticultural  commodities  in 
passing  from  producer  to  consumer,  and  has  de- 
clared that  once  the  commodity  reaches  the  mar- 
ket, from  which  in  ordinary  course  of  trade  it 
next  goes  into  the  channels  of  distribution,  any 
service  afterwards  performed  for  any  person  in 
treating  or  handling  such  commodity  does  not 
constitute  'agricultural  labor'  within  the  meaning 
of  the  act." 

The  Burger  case  was  affirmed  on  appeal  by  the 
Ninth  Circuit  on  June  5,  1947,  in  161  F.  2d  992  and 
is  the  law  of  this  circuit. 

The  Burger  case  also  establishes  the  rule  without 
question  that  by  the  term  ''market,"  Congress  means 
the  grower's  market.  Up  until  the  "grower's  market" 
is  reached,  services  performed  by  anyone  or  any  type 
of  business  association  for  the  account  of  the  grower 
or  producer  is  exempt  as  being  "agricultural  labor." 
But  as  is  stated  in  the  Burger  case,  66  F.  Supp.  619 
at  p.  626: 

"Beyond  that  point — beyond  the  normal  market 
of  the  producer  or  grower — the  commodity  must 
bear  the  burden  of  the  taxes  regardless  of  who 
owns  it"  (Emphasis  added). 
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There  could  be  no  clearer  exposition  of  the  law. 

The  companion  case  of  Bettencourt  v.  Social  Secur- 
ity Board,  66  Fed.  Supp.  629,  was  similarly  treated 
except  that  Judge  Goodman  did  not  feel  it  essential 
to  determine  that  the  word  "market"  as  used  in  42 
U.  S.  C.  A.  409  (1)  meant  "grower's  market." 

Both  the  Burger  and  Bettencourt  cases  were  ap- 
pealed by  the  Social  Security  Administration  and 
were  affirmed  in  161  F.  2d.  992,  and  161  F.  2nd  995, 
respectively.  In  the  Burger  case.  Judge  Bone,  speak- 
ing for  the  Court,  held  that  the  Rosenberg  Bros,  plant 
was  a  "terminal  market"  and  a  "market"  (held  to 
properly  mean  a  "grower's  market")  and  the  decision 
of  Judge  Mathes  was  affirmed.  The  Bettencourt  case 
was,  likewise,  affirmed. 

One  of  the  findings  of  fact  by  the  referee  in  the  case 
at  bar  was  that  the  Central  Sales  Agency  operated  in 
an  identical  manner  to  the  Rosenberg  Bros,  plant. 
The  conclusion  is  thus  inescapable  that  the  adminis- 
tration's decision  is  wrong  as  a  matter  of  law  and 
must  be  reversed. 

The  fact  that  Baiocchi  worked  for  a  non-profit  cor- 
poration and  Burger  worked  for  a  profit  corporation 
is  unimportant  as  is  seen  in  many  cases,  one  of  the 
clearest  of  which  is  the  recent  decision  of  California 
Employment  Commission  v.  Butte  County  etc.  Assn., 
25  Cal.  2d  624,  154  P.  2d  892.  Speaking  of  a  corpora- 
tion organized  under  the  same  law  as  the  Central 
Sales  Agency  and  Locals  involved  therein,  the  Court 
therein  at  p.  636  and  637  said: 
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"The  nature  of  the  defendant's  corporate  struc- 
ture is  immaterial  for  ^cooperative  corporations 
are  just  as  distinct  an  entity  as  are  other  private 
corporations.'  {Fletcher's  Cyclopedia  of  Corpora- 
tions (perm,  ed.)  Vol.  1  No.  25,  p.  90).  The  doc- 
trine of  separate  entity  will  be  disregarded  only 
to  prevent  fraud  or  grave  injustice  *  *  *  Obvious- 
ly no  such  reason  exists  here  for  ignoring  the 
plain  language  of  the  effective  administrative  def- 
inition— -but,  on  the  contrary,  to  treat  the  defen- 
dant corporation  nevertheless  as  the  alter  ego  of 
the  individual  farmer  members  would,  in  fact, 
promote  injustice  by  unnecessarily  restricting  the 
operative  scope  of  the  unemployment  lav^  of  this 
state,  a  limitation  wholly  out  of  line  with  the 
beneficient  purpose  of  such  legislation  that,  con- 
sistent with  its  terms,  the  coverage  provisions 
have  a  broad  application."  (Emphasis  by  Court). 

See  also  in  this  respect 

Cowiche  Groivers,  Inc.  v.  Bates  (1941),  10  Wn. 
2d.  585,  117  P.  2d,  6'24; 

Employment  Security  Commission  v.  Arizona  Cit- 
rus Growers  (1944),  61  Ariz.  96,  144  P.  2d 
682; 

H.  Duys  and  Co.  v.  Tone,  125  Conn.  500,  5A.  2d. 
23; 

Maryland  and  Virginia  Milk  Producers  Assn.  Inc. 
V.  District  of  Columbia,  73  App.  D.  C.  399,  119 
F.  2d.  787, 

Actually,  the  fact  that  Baiocchi  worked  for  a  non- 
profit corporation  makes  the  case  even  stronger  than 
if  he  had  worked  for  a  profit  corporation. 

Look  to  the  plain  words  of  the  statute.  Employment 
is  defined  in  Section  209  (b)  broadly  as  all  services, 
of  whatever  nature.     There  are  definite  exceptions. 
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however.  Exception  10  (B)  of  Section  209  (b)  ex- 
cepts service  performed  in  employ  of  an  agricultural 
organization  exempt  under  101  (1)  of  the  I.  R.  C. 
That  that  is  not  this  case  is  shown  by  T.  D.  Reg.  Ill- 
Sec.  29  101  (1)-1  which  explains  that  exception  as 
applying  to  organizations  which  ''(1)  Have  no  net  in- 
come inuring  to  the  benefit  of  any  member;  (2)  Are 
educational  or  instructive  in  character;  and  *  *  *" 

That  is  obviously  not  the  Central  Sales  Agency.  It 
does  have  "net  income  inuring  to  the  benefit  of"  all  of 
its  members  and  isn't  educational  or  instructive  in 
character.  (R.  166). 

The  Central  Sales  Agency,  however,  is  excepted  by 
sub-section  10  (A)  of  Section  209  (b)  of  the  Social 
Security  Act  as  to  services  not  exceeding  $45.00  per 
quarter.  It  is  exempt  from  corporate  income  taxation 
and  has  been  granted  an  exemption  under  the  pro- 
visions of  Internal  Revenue  Code  101  (12)  (See  R. 
166).  The  statute,  Section  209  (b)  10  (A)  (Social  Se- 
curity Act)  is  plain  that  employment,  as  defined 
therein,  includes  services  rendered  a  corporation  ex- 
empt under  any  subsection  of  I.  R.  C.  101  (except  I. 
R.  C.  101  (1))  if  the  remuneration  exceeds  $45.00 
per  quarter. 

The  wording  of  the  amendment  to  the  Social  Se- 
curity Act  in  1939  is  plain.  ''Farmers,  fruit  growers, 
or  other  like  associations  organized  and  operated  (a) 
for  the  purpose  of  marketing  the  products  of  their 
members  or  other  producers"  (I.  R.  C.  101  (12)) 
employing  workers  who  earn  wages    in    excess    of 
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$45.00  are  thus  employing  employees  earning  wages 
in  covered  employment,  within  the  definition  of  the 
Social  Security  Act.  The  plain  words  of  this  1939 
amendment  to  209  (b)  show  conclusively  without 
doubt  that  the  meaning  of  the  1939  amendment  to 
209  (b)  was  as  interpreted  in  the  Burger  and  Betten- 
coiirt  cases  and  that  the  widow  of  Almando  Baiocchi 
and  his  minor  children  are  entitled  to  their  benefits 
under  the  Social  Security  as  a  matter  of  law.  The 
position  of  the  Social  Security  Administration  is  ab- 
solutely without  support  and  not  only  is  wrong  as  a 
matter  of  law,  but  also  has  been  manifestly  unjust 
to  her,  in  that  she,  Mrs.  Baiocchi,  a  widow,  has  been 
compelled  to  wait  over  a  period  of  three  and  one-half 
years  for  her  benefits  and  for  the  benefits  of  her 
children  and  obtain  the  services  of  counsel  to  sue  and 
to  defend  an  appeal  in  this  Court  for  benefits  that  are 
hers  unquestionably,  as  a  matter  of  law. 

The  appellant,  in  his  specification  of  errors.  No.  8, 
complains  that  the  District  Court  erred  in  disregard- 
ing the  appellant's  finding  and  finding  independently 
and  without  support  in  the  record  that  when  the  locals 
turned  dried  fruit  over  to  the  California  Prune  and 
Apricot  Growers  Association  it  is  in  merchantable 
state,  and  payment  of  the  purchase  price  is  then  fixed, 
although  postponed.  With  respect  to  this  complaint, 
we  need  only  to  refer  to  the  opinion  of  the  Referee 
which  appears  on  page  98  of  the  Transcript  of  Record. 
The  Referee's  opinion  at  page  98  states: 
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"No  dehydration  process  whatsoever  is  performed 
by  the  Association.  When  the  produce  is  brought 
by  the  grower  in  dehydrated  form  to  the  Asso- 
ciation and  after  it  has  been  weighed,  it  is  first 
tested  to  determine  its  perishability.  If  the  pro- 
duce does  not  meet  the  standards  of  the  Associa- 
tion in  this  regard,  it  is  rejected  by  the  Associa- 
tion. Upon  acceptance  by  the  Association  it  is 
placed  in  bins  after  it  has  been  graded  and  re- 
mains in  those  bins  until  it  is  ready  to  be  packed. 
Before  packing  the  produce  is  sterilized  and  with 
the  exception  of  the  actual  packing  operation  that 
is  the  only  process  performed  on  the  fruit  by  the 
Association." 

Also  of  interest  in  this  respect  is  page  178  through 
180  of  the  Transcript  of  Record,  paragraph  3  (d),  as 
it  appears  at  page  178,  requires  all  prunes  to  be  de- 
livered in  a  properly  dried  and  merchantable  condi- 
tion. 

Paragraph  3,  as  it  appears  at  page  179,  requires 
any  local  delivering  to  the  California  Prune  and  Apri- 
cot Growers  Association  to  deliver  the  dried  fruits  in 
a  properly  dried  and  merchantable  condition.  Since 
this  specification  of  alleged  error  is  so  clearly  wrong 
and  the  finding  by  the  District  Court  is  sustained  by 
the  opinion  of  the  Referee  and  the  Transcript  in  ques- 
tion, and  further,  since  the  appellant  does  not  at- 
tempt to  develop  in  his  argument  this  specification  of 
error  whatsoever,  it  is  felt  that  no  further  treatment 
of  this  specification  is  necessary. 

As  to  the  claim  that  the  purchase  price  is  not  fixed, 
the  opinion  of  the  Referee  (See  R.  96-97)  clearly  re- 
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futes  any  such  claim,  as  does  the  testimony  on  the 
original  hearing  as  set  out  at  pages  153  and  154  of 
the  Transcript  of  Record.  Since  this  specification  is 
also  abandoned  by  the  appellant  and  not  argued,  it  is 
felt  that  no  further  authority  is  needed. 

In  specification  of  error  No.  11,  the  appellant  as- 
serts that  the  District  Court  should  have  found  that 
the  California  Prune  &  Apricot  Growers  Association 
was  an  agent  rather  than  buyer,  and  that  all  of  its 
services  were  for  the  account  of  the  growers.  The 
statement  that  the  California  Prune  &  Apricot  Grow- 
ers Association  is  an  agent  or  trustee  of  the  members 
of  its  local  non-profit  corporations  is  about  as  accur- 
ate as  to  state  that  legally  a  bailee  is  a  trustee  for  the 
bailor,  a  creditor  is  an  agent  of  the  debtor,  or  a  person 
with  a  power  of  appointment  is  an  agent  of  the  bene- 
ficiary. 

The  writer  of  this  brief  has  no  quarrel  with  the 
statement  that  a  fiduciary  relation  exists  luhich  re- 
quires the  association  to  account  to  grower  members 
for  the  proceeds  received  by  it  for  the  sale  of  fruit 
delivered  to  it,  but  it  is  certainly  not  an  agent  or 
trustee  for  them  in  any  respect  at  all.  Does  the  grow- 
er have  the  power  to  control  the  detailed  operation  of 
the  association?  Does  the  grower  have  the  power  of 
termination  of  the  agency?  Does  the  Association  con- 
tract as  agent  for  its  members?  Can  an  agent  sue  its 
principal  for  liquidated  damages,  an  injunction  or 
specific  performance?  The  answer  is,  of  course,  nega- 
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tive  in  all  of  these  respects.  Where  then  are  the  attri- 
butes of  an  agency? 

The  appellant  must  be  aware  of  the  basic  facts  of 
cooperative  marketing.  See,  for  example,  15  Cal.  L. 
Rev.,  at  p.  88,  in  which  it  is  stated: 

''The  marketing  agreements  of  co-operative  mar- 
keting associations  are  of  two  general  types,  the 
agency  type  and  the  purchase  and  sale  type  .  .  . 
By  the  purchase  and  sale  type  of  contract  the 
grower  agrees  to  sell  and  the  association  to  buy 
the  grower's  crop.  This  type  of  contract  consti- 
tutes an  executory  agreement  for  the  sale  of  the 
crop  to  the  association^,  and  title  of  the  crop 
passes  to  the  association  upon  delivery,  unless 
otherwise  provided^." 

See,  also,  the  Law  of  Cooperative  Marketing,  Evans 
and  Stokdyk,  1937,  Lawyers  Coop.  Publ.  Company, 
at  p.  145,  in  which  it  is  said: 

"An  examination  of  marketing  contracts  in  use 
in  various  jurisdictions  will  disclose  many  points 
of  resemblance.  In  one  particular,  however, 
namely  in  the  selection  of  terms  to  express  the 
covenant  by  which  the  member  agrees  to  market 
his  product  through  the  association,  two  distinct 
formulas  are  noticeable — one,  'The  grower  here- 
by appoints  the  association  his  sole  agent,'  the 
other,  'The  association  agrees  to  purchase  and  the 
grower  agrees  to  sell  and  deliver,'  or  'The  asso- 
ciation buys  and  the  grower  sells  and  agrees  to 
deliver'." 

The  Transcript  of  Record  at  page  178  and  page 

179  reads  respectively  as  follows: 

"Local  agrees  to  buy  and  the  Grower  agrees  to 
sell  and  deliver  to  the  Local  .  .  ."  (R.,  p.  178). 
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"The  Central  Sales  Agency  agrees  to  buy  and  the 
Local  agrees  to  sell  and  deliver  to  the  Central 
Sales  Agency  .  .  ."  (R.,  p.  179). 

How  then  can  the  defendant  advise  this  Honorable 
Court  that  under  the  law  the  relationship  between  As- 
sociation and  the  member  of  a  local  is  one  of  principal- 
agent  or  trustee-beneficiary?  There  is  obviously  a  sale 
and  transfer  of  absolute  title. 

There  is  no  dispute  that  the  California  Prune  & 
Apricot  Growers  Association  has  absolute  title  to  the 
fruit,  can  dispose  of  it  as  it  wishes,  can  mortgage  it, 
can  commingle  it,  and  that  the  risk  of  loss  is  on  the 
California  Prune  &  Apricot  Growers  Association  and 
not  on  the  grower  of  the  particular  fruit  which  might 
be  destroyed.  What  other  attributes  of  legal  ownership 
are  there?  The  appellant  is  in  error  when  he  states 
the  California  Prune  &  Apricot  Growers  Association 
holds  only  naked  legal  title  as  an  agent  or  trustee. 

The  appellant,  however,  seems  to  abandon  this 
specification  of  error  in  that  in  his  argument  he  does 
not  devote  any  substantial  space  to  an  assertion  that 
this  non-profit  corporation,  the  California  Prune  & 
Apricot  Growers  Association,  being  a  corporation 
twice  removed  from  the  grower,  is  an  agent  or  does 
work  as  an  agent  for  the  account  of  the  grower. 
Clearly,  to  do  so  would  be  to  defy  established  rules  of 
corporation  law  with  respect  to  corporation  identity 
and  the  established  law  of  this  Circuit  with  respect  to 
preserving  the  corporation  identity  in  such  a  situa- 
tion. 
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There  is  no  conflict  of  fact  in  the  case  at  bar.  The 
facts  are  clear  and  obvious  and  are  as  reported  by  the 
referee.  There  is  no  controversy  of  mixed  law  and 
fact.  The  whole  case  rests  upon  a  question  of  law; 
namely,  whether  the  deceased  employee,  Almando 
Baiocchi,  performed  "agricultural  labor"  within  the 
meaning  of  the  Act  as  quoted  heretofore.  This,  it  is 
submitted,  is  a  pure  question  of  law  which  must  be 
determined  by  this  Honorable  Court. 

In  Carroll  v.  Social  Security  Board,  148  F.  2d  679, 
the  Seventh  Circuit,  when  faced  with  a  similar  prob- 
lem, commented: 

"Moreover  in  our  view,  the  rule  (that  the  Court 
is  bound  by  the  findings  of  the  Board)  has  no 
application,  because  the  question  presents  an  issue 
of  law  rather  than  fact.  It  involves  a  construction 
of  the  act." 

In  such  a  manner.  Circuit  Judge  Bone  of  the  Ninth 
Circuit,  also,  in  an  identical  case  to  the  case  at  bar, 
commented  in  the  case  of  Miller  v.  Burger,  supra: 

"While  the  findings  of  fact  of  the  Social  Security 
Board  are  supported  by  the  evidence,  we  think 
its  decision  was  incorrect  when  measured  off 
against  the  language  of  the  Act  and  the  intent  of 
Congress  in  adopting  the  1939  amendment  there- 
to. The  District  Court  was  justified  in  reversing 
the  decision  of  the  Board  ..." 

In  the  sister  case  of  Miller  v.  Bettencourt,  supra, 
the  same  Judge  commented  at  p.  996 : 

"This  being  true,  as  a  matter  of  law,  the  labor  of 
appellee  in  the  Rosenberg  plant  was  not  'agricul- 
tural labor'  .  .  ." 
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for  consumption,  the  statute  states  that  the  services 
of  workers  thereafter  are  in  covered  employment  re- 
gardless of  who  owns  the  product,  be  he  one  farmer, 
two  farmers  in  a  partnership,  or  five  thousand  farm- 
ers owning  stock  in  either  a  profit  or  a  non-profit 
marketing  corporation. 

As  is  stated  in  the  Burger  case,  G6  F.  Supp.  619  at 
p.  626: 

"Beyond  that  point — beyond  the  normal  market 
of  the  producer  or  grower — the  commodity  must 
bear  the  burden  of  the  taxes  regardless  of  who 
owns  iV^  (Emphasis  added). 

Clearly,  the  authorities  set  out  herein  above  show 
that  w€  do  not  pierce  the  corporate  fiction  of  a  non- 
profit corporation  any  more  than  that  of  a  profit  cor- 
poration in  the  absence  of  traditional  rules  with  re- 
spect to  fraud;  but,  even  if  we  did,  the  Burger  case, 
supra,  and  the  legislative  intent  as  declared  by  ap- 
pellant would  compel  the  same  result,  namely,  cover- 
age for  the  deceased  and  affirmance  of  the  lower 
Court. 

What  then  is  the  appellant  attempting  to  do?  Is  he 
attempting  to  overrule  the  Burger  case,  supra,  by 
reading  ''cooperative"  into  the  statute?  The  word 
"cooperatives"  is  not  once  used  in  Title  II  of  the  Social 
Security  Act  (except  by  indirect  reference  to  the  I. 
R. C).  It  is  not  even  mentioned  in  42  U.  S.  C.  A.  409 
(1),  the  section  which  defines  "agricultural  labor."  Is 
the  Administration  attempting  to  legislate  a  new  ex- 
ception to  coverage  under  the  Social  Security  Act? 
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Neither  Congress  nor  the  Courts  have  ever  attempted 
to  distinguish  between  work  rendered  for  corpora- 
tions (profit  or  non-profit)  in  defining  agricultural 
labor.  The  test  of  ''agricultural  labor"  has  always 
been  to  the  legislature,  judiciary,  and  citizenry  a  ques- 
tion of  the  type  of  work  done. 

Since  the  nature  of  the  work  is  the  same  in  the 
case  at  bar  as  in  the  Burger  and  Bettencourt  cases, 
and  the  chain  of  commerce  identical  between  grower 
and  consumer,  how  can  the  appellant  justify  his  posi- 
tion? The  commercial  plants  being  almost  identical 
and  the  nature  of  the  work  the  same,  how  can  the  ap- 
pellant justify  his  position  and  this  appeal?  He  at- 
tempts to  do  so  by  the  mere  assertion  that  a  coopera- 
tive non-profit  organization  cannot  be  a  market, 
neither  a  "grower's"  market  or  a  terminal  market 
for  distribution  for  consumption  and,  as  for  the  lat- 
ter, he  suggests  that  we  do  not  have  to  have  one.  This 
argument  blindly  ignores  the  facts  and  the  law  of  the 
situation. 

The  facts  are  that  each  grower  has  a  contract  with 
a  Local  non-profit  corporation  and  that  each  of  the 
twenty-eight  Locals  has  a  contract  with  the  Central 
Sales  Agency,  the  California  Prune  &  Apricot  Grow- 
ers Association,  which  contract  provides  for  liquidated 
damages  and  which,  under  the  law  of  this  state,  may 
be  enforced  by  injunction  or  specific  performance. 
Dried  fruit  is  produced  by  the  farmers  who  grow  it. 
The  farmer  picks  the  fruit,  sulphurs  it,  dries  or  de- 
hydrates it  or  hires  others  to  perform  the  above  ser- 
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vices  and  then  delivers  it  in  the  dried  manufactured 
form  to  the  growers'  market,  which  in  this  case  is  the 
Central  Sales  Agency.  The  dried  fruit  is  transported 
to  the  Local  by  the  grower  and  there  title  passes  to 
the  Local  if  the  goods  are  in  a  deliverable  state  and 
are  accepted  by  it.  The  fruit  may  be  and  is  com- 
mingled, after  grading,  with  that  of  other  members. 
The  loss  or  destruction  of  the  goods  would  fall  upon 
the  corporation  that  held  title  at  the  time  of  loss.  The 
corporation,  Local  or  Central  Sales  Agency,  in  whom 
title  is  vested,  has  an  insurable  interest  and  insures 
the  product.  The  corporation.  Local  or  Central,  can 
pledge,  borrow  money,  or  issue  warehouse  receipts  on 
the  dried  fruit  and  at  times  has. 

When  the  Local  turns  the  dried  fruit  over  to  the 
Central  Sales  Agency  in  a  merchantable  state,  after 
the  latter's  acceptance,  title  passes  from  the  Local  to 
the  Central.  Complete  payment  of  the  purchase  price 
is  postponed,  but  it  is  fixed  and  the  Central  is  sub- 
ject to  the  Locals  to  account  according  to  the  con- 
tract, by-laws  and  statutes.  The  Central  must  render 
bookkeeping  services  for  the  Local.  There  is  then  a 
sale  and  a  market. 

By  illustration,  if  a  fire  destroys  all  of  the  specific 
prunes  of  a  grower  after  delivery  to  a  Local  or  the 
Central,  the  grower  suffers  no  loss  at  all,  but  receives 
his  regular  profits.  He  could  not  reclaim  his  prunes 
after  delivery  if  he  desires.  He  has  no  control  as  to 
how  they  are  packed,  where  they  are  shipped,  when 
they  are  sold  or  to  whom  they  are  sold.  His  only  in- 
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terest  is  in  the  receipt  of  the  sales  price  in  accordance 
with  the  sales  contract.  He  cannot  hire  or  fire  any 
employee  or  direct  their  work  in  any  particular.  He 
was  as  remote  to  the  deceased  Baiocchi  as  a  New  York 
resident  owning  stock  in  Rosenberg  Bros,  would  be  to 
Burger  or  Bettencourt.  He  does  not  know  the  work  and 
cannot  do  the  work.  The  grower  is  a  stranger. 

The  California  Prune  and  Apricot  Growers  Asso- 
ciation is  his  market.  Upon  the  delivery  of  the  dried 
manufactured  prunes  to  the  Local  in  a  merchantable 
state  by  rail  or  truck,  as  he  is  required  to  do  under 
his  marketing  contract,  his  farming  activities  are 
over.  A  highly  industrial  type  of  commercial  activity 
then  begins  in  which  1500  workers  participate.  The 
grower's  market  has  been  reached.  He  has  sold  his 
product.  Unless  this  is  the  grower's  market,  where  is 
it?  Is  it  the  retail  chain  store  that  next  receive  some 
of  his  prunes  in  a  box  commingled  beyond  recognition 
with  the  prunes  of  others?  To  say  that  that  is  when 
the  ordinary  prune  grower  customarily  parts  with 
his  economic  interest  in  the  future  form  or  destiny  of 
his  prunes  flies  in  the  fact  of  reality.  Nor  can  you 
say  that  that  retail  chain  store  is  the  terminal  market 
for  distribution  for  consumption  since  that  phrase  is 
clearly  defined  in  the  Burger  case,  QQ  F.  Supp.  at  p. 
624,  wherein  it  is  said: 

"  'Delivery  to  a  terminal  market  for  distribution 
for  consumption'  is  fixed  by  statute  as  a  definitive 
boundary.  Thus,  Congress  has  drawn  a  line  of 
demarcation  across  the  various  pathways  fol- 
lowed by  agricultural  and  horticultural  commo- 
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dities  in  passing  from  producer  to  consumer,  and 
has  declared  that  once  the  commodity  reaches  the 
market,  from  which  in  ordinary  course  of  trade 
it  next  goes  into  the  channels  of  distribution  for 
consumption,  any  service  afterwards  performed 
for  any  person  in  treating  or  handling  such  com- 
modity does  not  constitute  'agricultural  labor* 
within  the  meaning  of  the  Act. 
"The  uncontradicted  evidence  presented  to  the 
Board  discloses  that  along  the  producer-to-con- 
sume  route  of  dried  fruit  the  Fresno  packing 
plant  is  a  terminal  market.  The  company  packs, 
sells,  and  delivers  it  to  wholesale  and  retail  out- 
lets. Burger's  services  were  the  beginning  step 
in  the  Rosenberg  process  of  preparing  dried  fruit 
for  'distribution  for  consumption'."  (Emphasis 
added) . 

Under  this  definition,  clearly  the  cooperative  non- 
profit corporation  here  involved  is  the  "market,  from 
which  in  ordinary  course  of  trade  it  next  goes  into 
the  channels  of  distribution  for  consumption."  If  so, 
it  is  a  terminal  market  in  spite  of  appellant's  desire 
to  ignore  the  Court's  definition  of  the  term.  Moreover, 
the  appellant,  in  addition  to  ignoring  this  Court's  de- 
cisions and  congressional  intent,  suggests  on  page  48 
of  his  brief  that  this  Court  ignore  the  plain  words  of 
the  statute  and  hold  that  there  is  no  terminal  market 
for  distribution  to  consumption  where  there  is  a  co- 
operative. Thus,  by  a  process  of  administrative  legis- 
lation, appellant  attempts  to  repeal  the  express  words 
of  the  statute,  by  blindly  ignoring  them,  and  overrule 
the  judicial  definition  of  the  term  terminal  market 
as  contained  in  the  Burger  case  as  quoted  above  and 
as  the  law  of  this  Circuit. 


31 

POINT  III. 

AN  INTERPRETATION  EXCLUDING  THE  DRIED 
FRUIT  EMPLOYEES  OF  COOPERATIVES  AND  IN- 
CLUDING THE  EMPLOYEES  OF  A  COMMERCIAL 
PACKER  WOULD  MAKE  THAT  SECTION  OF  THE 
ACT  UNCONSTITUTIONAL. 

The  chief  reason  for  excepting  agricultural  labor 
from  social  security  coverage  and  other  allied  rem- 
edial legislation  has  been  administrative  and  account- 
ing problems.  No  such  probelms  exist  in  the  dried 
fruit  packing  house,  whether  commercial  or  coopera- 
tive. The  Central  Sales  Agency,  in  question,  has  a 
large  accounting  force  and  under  its  contracts  renders 
accounting  services  for  its  member  corporations.  It 
employs  as  high  as  1500  workers.  It  is  a  modern,  effi- 
cient sales  organization  competing  against  other  cor- 
porations on  the  open  market  in  a  highly  competituve 
business.  Moreover,  there  is  no  difficulty  of  collection. 
As  a  matter  of  fact,  the  money,  both  taxes  and  con- 
tributions, have  been  for  thirteen  and  one-half  years 
and  are  now  being  paid  to  the  Treasury  Department. 

In  this  respect,  the  California  Supreme  Court  in 
Cal.  Emp.  Com.  v.  Butte  County  etc.  Assn.,  supra, 
quoting  almost  verbatim  from  Latimer  v.  U.  S.,  52 
F.  Supp.  228  (S.  D.,  Calif.)  at  p.  231,  commented: 

"Second,  the  principal  reason  for  exempting  'agri- 
cultural labor'  from  social  and  industrial  bene- 
fits resulting  from  remedial  legislation  has  been 
administrative  difficulties  and  accounting  incon- 
veniences in  farm  work  (Carmichael  v.  Southern 
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Coal  and  C.  Co.,  301  U.  S.  495  (57  S.  Ct.  868,  81 
L.  Ed.  1245,  109  A.  L.  R.  1327)),  but  with  rela- 
tion to  employment  in  and  operation  and  man- 
agement of  packing  houses  by  respective  associa- 
tions, no  such  practical  impediment  exists.  On  the 
contrary,  the  usual  economy,  efficiency  and  skill 
with  which  such  associations  units,  functioning 
as  adjuncts  to  agricultural  pursuits,  are  operated 
by  boards  of  directors  and  expert  business  mana- 
gers, complemented  by  systematic  office  service, 
place  them  on  no  different  level  than  other  busi- 
ness enterprises  insofar  as  concerns  ability  to 
comply  with  administrative  computation  proce- 
dure under  unemployment  compensation  insur- 
ance laws." 

The  corporation  the  Court  was  there  discussing  was 
incorporated  under  the  identical  statute  as  are  the 
corporations,  Central  and  Local,  in  the  case  at  bar. 

As  was  pointed  out  in  the  Burger  case,  supra,  at 
p.  627,  by  Judge  Mathes: 

"Likewise,  here  as  the  record  clearly  reveals  the 
very  factors  which  have  been  relied  upon  as  con- 
stitutional justification  for  the  'agricultural 
labor'  exemptions  are  entirely  wanting.  Car- 
michael  v.  Southern  Coal  and  Coke  Co.,  301  U.  S. 
495  *  *  *" 

A  fortiorari,  that  is  the  case  here  where  the  packer 
is  a  corporation  fully  as  large  as  the  Rosenberg  Bros, 
corporation. 

A  physical  distinction  between  the  two  corporations 
is  impossible.  They  both  perform  identical  services, 
employ  the  same  type  of  labor  to  do  the  same  type  of 
work,  and  have  large  accounting  and  clerical  staffs. 
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To  deny  Social  Security  benefits  to  the  employees 
of  one  and  to  grant  them  to  the  employees  of  the 
other  would  be  arbitrary,  capricious,  legislation  and 
classification  in  derogation  of  due  process  of  law 
guaranteed  to  all  persons  by  the  fifth  amendment. 

In  this  respect,  counsel  wishes  to  point  to  the  fol- 
lowing authorities: 

Leeper  v,  Texas,  139  U.  S.  462,  Sup  Ct.  277; 
Giozza  V.  Tierman,  148  U.  S.  657,  12  Sup.  Ct.  721 ; 
U.  S.  V.  Yount,  D.  C,  267  Fed.  861 ; 
Steward  Machine  Co.  v.  Davis,  301  U.  S.  548,  83 

L.  Ed.  441 ; 
U.  S.  V.  Armstrong,  D.  C,  265  Fed.  683; 
U.  S.  V.  New  York  etc.  Co.,  165  Fed.  742; 
Sims  V.  Rives,  66  App.  C.  24,  84  Fed.  871,  cert. 

denied,  298  U.  S.  682,  56  S.  Ct.  960,  80  L.  Ed. 

1402; 
Lappin  v.  D.  of  Col,  22  App.  D.  C.  68. 

As  is  stated  in  11  Am.  Jr.  96  at  p.  725: 

"It  is  an  elementary  principle  that  when  the 
validity  of  a  statute  is  assailed  and  there  are  two 
possible  interpretations,  by  one  of  which  the 
statute  would  be  unconstitutional  and  by  the 
other  it  would  be  valid,  the  Court  should  adopt 
the  construction  that  would  uphold  itio." 

Cited  as  the  leading  cases  in  this  respect  are  the 
following  cases: 

Chippewa  Indians  v.  United  States,  301  U.  S.  358, 

81  L.  Ed.  1156,  57  S.  Ct.  826; 
Anniston  Mfg.  Co.  v.  Davis,  301  U.  S.  337,  81  L. 

Ed.  1143,  57  S.  Ct.  816; 
Crowell  V.  Benson,  285  U.  S.  22,  76  L.  Ed.  596, 

52  S.  Ct.  285; 
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United  States  v.  La  Franca,  282  U.  S.  56'8,  75  L. 

Ed.  551,  51  S.  Ct.  278; 
Reiniche  v.  Northern  Trust  Co.,  278  U.  S.  339, 

73  L.  Ed.  410,  49  S.  Ct.  123; 
Hooper  v.  Calif.,  155  U.  S.  048,  39  L.  Ed.  297, 

15  S.  Ct.  207; 
United  States  v.  Hoivell,  11  Wall  432,  20  L.  Ed. 

195 
Parsons  v.  Bedford,  3  Pet.  433,  7  L.  Ed.  732. 

It  is,  therefore,  urged  that  the  Court  construe  the 
statute  herein,  broadly  and  liberally,  as  the  appellee 
has  argued. 

Such  a  construction  results  in  the  statute  being  held 
constitutional  and  removes  any  of  the  "grave  doubts 
on  that  score."  The  construction  urged  will  bring 
justice,  equality,  and  satisfaction  to  all  of  the  em- 
ployers and  employees  and  harmonize  the  scheme  of 
social  security  worked  out  so  elaborately  in  this 
country  in  the  last  decade. 

POINT  IV. 

THE  ACT  MUST  BE  CONSTRUED  LIBERALLY  AND 
ALL  EXCEPTIONS  TO  ITS  OPERATION  MUST  BE 
CONSTRUED  STRICTLY. 

That  the  act  should  be  construed  liberally  and  all 
exceptions  to  its  operation  must  be  construed  strictly 
is  settled  law  and  requires  no  exhaustive  citation  of 
authority. 

When  the  act  was  declared  constitutional  by  the 
Supreme  Court  of  the  United  States,  it  was  on  the 
basis  that  Congress  was  empowered  to  promote  the 
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general  welfare;  that  unemployment  was  a  national 
evil  and  that,  in  the  interest  of  the  general  welfare, 
Congress  could  appropriate  funds  to  remedy  the  evil. 

Helvering  v.  Davis,  301  U.  S,  619,  57  S.  Ct.  904; 
Steward  Machine  Company  v.  Davis,  301  U.  S. 
548,  57  S.  Ct.  904. 

The  broad  purpose  of  the  legislation  to  remedy  the 
evils  of  national  unemployment  shows  the  way  at 
once  to  a  liberal  and  broad  interpretation  of  its  cov- 
erage, purposes  and  intents. 

The  Act  contained  initially  certain  exceptions 
founded  upon  definite  reasons  of  administrative  con- 
venience, or  of  sovereign  supremacy,  or  of  public  in- 
terest. The  fact  that  the  classification  was  not  arbi- 
trary resulted  in  the  sustaining  of  the  exceptions 
against  constitutional  challenge.  One  cannot  help  but 
be  impressed  with  the  broad  interpretation  of  the 
Act  given  in  the  above  cited  leading  cases  by  the 
learned  Justice  Cardoza. 

This  broad  interpretation  exists  today  and  many 
excellent  opinions  of  other  Judges  and  Justices  ex- 
press it. 

For  example,  in  Grace  v.  Magruder,  148  Fed.  (2d) 
679  at  680: 

"The  .  .  .  persons  involved  in  this  case  .  .  .  are  ob- 
viously subject  economically  to  the  evils  the  laws 
were  designed  to  combat^,  and  the  remedies  those 
laws  afford  are  appropriate  for  preventing  or 
curing  the  evils9." 
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The  Judge  then  quotes  from  Judge  Parker  of  the 
Fourth  Circuit  Court  of  Appeal,  at  p.  681: 

'The  Social  Security  Act  .  .  .  was  enacted  pur- 
suant to  a  public  policy  unknown  to  the  common 
law ;  and  its  applicability  is  to  be  judged  .  .  .  from 
the  purposes  Congress  had  in  mind  .  .  /' 

Again  speaking  through  Judge  Major  of  the  Seventh 
Circuit  Court  of  Appeal,  in  Carroll  v.  Social  Security 
Board,  128  Fed.  (2d)  876  at  881,  the  same  thought 
finds  expression  when  the  Court  says: 

"The  purpose  which  Congress  had  in  mind,  and 
the  object  sought  to  be  accomplished  by  the  enact- 
ment before  us  is  aptly  stated  in  Helvering  v. 
Davis  .  .  .  That  it  should  be  liberally  construed  in 
favor  of  those  seeking  its  benefits  cannot  be 
doubted." 

Because  of  the  above  well  established  rule  of  con- 
struction, the  rule  which  is  its  complement  is  as  clear- 
ly settled;  namely,  the  exception  to  the  general  scope 
of  the  Act  is  subject  to  strict  construction  and  should 
not  be  extended  to  unduly  restrict  the  coverage  and 
effectiveness  of  the  legislation. 

In  Fleming  v.  Haivk-Eye  Pearl  Button  Co.,  113  Fed. 
(2d)  52,  Judge  Gardiner  of  the  Eighth  Circuit,  after 
stating  the  above  rule  of  construction  quoted  from 
the  opinion  in  U.  S.  v.  Dickson,  15  Pet.  141  at  165 : 

"In  the  last  cited  case  it  is  said :  'In  short  a  pro- 
viso carves  special  exceptions  only  out  of  the  en- 
acting clause;  and  those  who  set  up  any  such  ex- 
ception, must  establish  it  as  being  within  the 
words  as  well  as  within  the  reason  thereof." 
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Judge  McCormick  in  Latimer  v.  United  States,  52 
Fed.  Supp.  228  at  234,  phrased  the  rule  of  construc- 
tion f orceably  as  follows : 

'Therefore,  a  realistic  approach  to  the  social  and 
economic  security  of  employees  in  present-day 
large  scale  enterprises  of  all  kinds  requires  that 
all  doubt  in  construing  remedial  statutes  provid- 
ing unemployment  insurance  and  old  age  protec- 
tion and  containing  tax  impositions  should  favor 
coverage  rather  than  exemption." 

The  above  remarks  are  repeated  with  approval  in 
the  recent  and  leading  case  of  Miller  v.  Burger,  No. 
11,480,  C.  C.  A.  9th,  June  5,  1947,  161  Fed  (2d)  992. 

Judge  Shaw  in  Cal.  E.  Com.  v.  Black  Fox  Inst,  43 
Cal.  App.  2nd  Supp.  868  at  872,  comments: 

"It  sets  up  a  scheme  for  ameliorating  the  hard- 
ships of  unemployment ...  In  view  of  the  purpose 
of  these  provisions,  they  should  not  be  whittled 
down  by  narrow  construction,  nor  should  exemp- 
tions not  clearly  justified  by  their  language  be 
engrafted  upon  them  by  judicial  interpretation." 

The  last  word  in  this  respect  is  to  be  found  in  the 
learned  opinion  of  District  Judge  Mathes  in  Burger  v. 
Social  Security  Board,  66  F.  Supp.  619  at  626,  where- 
in it  is  said: 

"It  is  settled  that  the  Social  Security  Act  should 
be  liberally  construed  in  favor  of  those  seeking 
its  benefits.  All  doubts  of  interpretation  are  to  be 
resolved  in  favor  of  coverage." 

It  is  therefore  suggested  that  the  rules  of  construc- 
tion  are   established   that   the    Social    Security   Act 
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should  in  common  with  other  remedial  legislation  be 
liberally  construed  and  that  exceptions  to  its  opera- 
tion must  be  strictly  construed. 

CONCLUSION. 

The  services  were  performed  after  the  dried  fruit 
had  reached  the  growers'  market  and  the  terminal 
market  and  were,  therefore,  in  covered  employment. 
The  legislative  history  and  the  law  of  this  Circuit 
point  clearly  to  an  affirmance  of  the  decision  of  the 
lower  Court  reversing  the  Social  Security  Adminis- 
trator. Any  other  interpretation  would  raise  serious 
constitutional  questions  which,  under  rules  of  con- 
struction, are  to  be  avoided.  A  liberal  construction  of 
a  remedial  statute  requires  a  reversal  of  the  appel- 
lant's ruling,  as  a  matter  of  law,  and  approval  of  the 
District  Court's  decision. 

Respectfully  submitted, 

Arthur  L.  Johnson, 

Attorney  for  Appellee. 

Of  Counsel: 
Robert  Morgan  of 
Johnson,  Morgan,  Thorne  &  Speed 
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HOUSE  AND  SENATE  COMMITTEE  REPORTS  ON 
GENERAL  PURPOSES  AND  SCOPE  OF  THE  1939 
AMENDMENT  IN  QUESTION. 

Pertinent  excerpts  other  than  those  cited  in  the 
attached  brief,  of  the  121-page  House  Report  and 
93-page  Senate  Report  (H.  Rept.  No.  728,  76th  Con- 
gress, 1st  Sess.,  pp.  2-18;  S.  Rept.  No.  734,  76th 
Congr.,  1st  Sess.,  pp.  2-19),  on  the  1939  Amendments 
to  the  Social  Security  Act  (emphasis  supplied  through- 
out), are  as  follows: 

Coverage. 

1.  Certain  services,  including  services  for 
agricultural  and  horticultural  associations,  volun- 
tary employees'  beneficiary  associations,  local  or 
ritualistic  services  for  fraternal  beneficiary  socie- 
ties and  services  of  employees  earning  nominal 
amounts  (less  than  $U5.00  per  quarter)  of  non- 
profit institutions  exempt  from  income  tax,  are 
exempted  from  old-age  insurance  and  unemploy- 
ment compensation  in  order  to  eliminate  cases  of 
inconsequential  tax  payments. 

2.  The  term  '^agricultural  labof^  is  defined  so 
as  to  clarify  its  meaning  and  to  extend  the  exemp- 
tion to  certain  types  of  service  which,  although 
not  at  present  exempt,  are  an  integral  part  of 
farming  activities. 

3.  About  1,100,000  additional  persons  (sea- 
man, bank  employees  and  employed  persons  age 
G5  and  over)  are  brought  under  the  old-age  in- 
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surance  system  and  about  200,000  under  unem- 
ployment insurance  (chiefly  bank  employees). 
(H.   Kept.  p.  3;  S.  Kept.  p.  2). 

History  of  Legislation. 

The  Social  Security  Act  became  law  on  August 
14,  1935.  The  Bill  was  passed  by  an  overwhelm- 
ing  majority  in  both  the  House  and  the  Senate, 
the  votes  being  372  to  33  and  77  to  6,  respective- 
ly. The  insurance  provisions  of  the  Act  (sub- 
stantially as  reported  out  by  this  Committee,  were 
upheld  by  the  United  States  Supreme  Court  in 
the  cases  of  Steward  Machine  Co.  v.  Davis  (301 
U.S.  548);  Helvering  v.  Davis  (301  U.S.  619); 
and  Carmichael  v.  Southern  Coal  Co.  (301  U.S. 
495). 

The  enactment  of  the  Social  Security  Act 
marked  a  new  era,  the  Federal  Government  ac- 
cepting, for  the  first  time,  responsibility  for  pro- 
viding a  systematic  program  of  protection  against 
economic  and  social  hazards.  Though  admittedly 
not  perfect  or  all  inclusive,  the  Social  Security 
Act  did  embrace  the  broadest  program  for  social 
security  ever  launched  at  one  time  by  any  Gov- 
ernment. (H.  Rept.  p.  3,  S.  Rept.  p.  3).  *  *  * 

The  Committee  held  extended  public  hearings 
on  these  recommendations  and  alternative  pro- 
posals relating  to  social  security,  including  more 
than  90  bills  introduced  in  the  House.  These 
hearings  lasted  from  February  1  to  April  7,  dur- 
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ing  which  period  the  Committee  sat  48  days  and 
took  2500  pages  of  testimony.  Among  the  164 
individuals  who  testified  in  person  there  were  3 
Senators,  41  Congressmen,  14  Government  Offi- 
cials (Federal  and  State),  21  labor  representa- 
tives, 27  employer  representatives,  16  economists, 
and  42  others,  representing  themselves  or  var- 
ious organized  groups  of  citizens.  Many  of  these 
witnesses  filed  supplementary  statements  for  the 
record.  Some  twenty  or  thirty  other  statements 
from  individuals  unable  to  appear  were  also 
placed  in  the  record. 

Since  the  conclusion  of  the  public  hearings 
these  various  proposals  have  received  the  con- 
stant attention  of  the  Committee.  Executive  ses- 
sions have  been  held  over  a  period  of  6  weeks. 
The  Committee  has  realized  the  importance  of 
this  subject  and  has  taken  seriously  its  responsi- 
bility to  recommend  to  Congress  the  best  possible 
legislation  for  supplementing  and  improving  our 
system  of  social  security.  The  Committee  there- 
fore recommends  immediate  enactment  of  this 
Bill.  (H.  Kept.  p.  5;  S.  Kept.  p.  5). 

General  Purposes  and  Scope  of  Amendments. 

The  present  Bill  aims  to  strengthen  and  extend 
the  principles  and  objectives  of  the  Social  Se- 
curity Act.  The  foundations  of  a  perrrmnent  pro- 
gram have  been  laid  and  it  seems  wise  to  build 
upon  the  present  structure. 

Old-age    insurance,  unemployment    compensa- 
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tion,  and  public  assistance  are  now  accepted  as 
permanent  in  our  fabric  of  social  services.  The 
present  Bill  is  designed  to  tviden  the  scope  and 
improve  the  adequacy  and  administration  of  these 
programs  without  altering  their  essential  fea- 
tures. Benefits  will  continue  to  he  payable  as  a 
mxitter  of  right  to  ivorkers  covered  by  the  insur- 
ance programs;  aid  will  continue  to  be  related  to 
need  under  the  assistance  programs.  (H.  Rept. 
p.  5;  S.  Rept.  p.  5). 

Federal  Old-Age  Assistance  and  Survivor 
Insurance  Benefits. 

The  number  of  aged  persons  in  our  population 
is  steadily  growing.  In  1900  there  were  only 
3,080,000  persons  65  and  over,  representing  4.1 
percent  of  the  population.  This  figure  reached 
6,634,000  or  5.4  percent  in  1930,  and  it  is  esti- 
mated there  are  about  8,200,000,  or  6.3  percent 
at  the  present  time.  Recent  estimates  indicate 
that  by  1980  we  may  have  over  22,000,000  per- 
sons 65  and  over,  representing  14  to  16  percent 
of  the  total  population.  Recognizing  these  facts,  it 
is  possible  to  foresee  that  we  shall  have  a  grow- 
ing number  of  aged  persons  for  whom  some  pro- 
vision must  be  made.  This  has  been  the  exper- 
ience of  all  industrial  countries. 

In  the  course  of  its  study  of  the  problem,  the 
Committee  has  become  increasingly  impressed  by 
the  need  to  revise  the  structure  of  benefits  more 
closely  to  the  basic  needs  of  our  people,  now  and 
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in  the  future.  With  limited  funds  available  for 
this  type  of  insurance  protection,  individual  sav- 
ings and  other  resources  must  continue  to  be  the 
chief  reliance  for  security.  As  a  Tneans  of  afford- 
ing basis  protection,  hov^ever,  the  existing  system 
can  be  much  improved.  With  the  advantage  of 
more  than  three  years  of  study  and  experience 
since  the  passage  of  the  Act  and  with  a  greatly 
enhanced  public  understanding  of  the  method  of 
social  insurance,  the  time  seems  ripe  for  the  re- 
vision of  the  program  to  afford  m^re  adequate 
protection  to  more  of  our  people.  (H.  Rept.  p.  6; 
S.  Rept.  p.  6). 

Old-age  insurance  is  designed  to  prevent  future 
old-age  dependency ;  old-age  assistance  is  designed 
to  relieve  existing  needs.  A  contributory  system 
of  old-age  insurance  keeps  the  cost  of  old-age 
benefits  from  becoming  excessive  and  assures  sup- 
port for  the  aged  as  an  earned  right.  //  the  con- 
tributory system  is  strengthened  and  liberalized, 
the  cost  of  old-age  assistance  for  uncovered 
groups  will  not  increase  so  rapidly  in  future  years 
when  the  proportion  of  aged  in  the  population 
will  be  higher  than  at  present. 

It  is  essential  then  that  the  contributory  basis 
of  our  old-age  insurance  system  be  STRENGTH- 
ENED and  NOT  WEAKENED.  Contributory 
insurance  is  the  best-known  method  of  preventing 
dependency  in  old  age  by  enabling  wage  earners 
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to  provide  during  their  working  years  for  their 
support  after  their  retirement.  By  relating 
benefits  to  contributions  or  earnings,  contributory 
old-age  insurance  preserves  individual  thrift  and 
incentive,  by  granting  benefits  as  a  matter  of 
right  it  preserves  individual  dignity.  Contribu- 
tory insurance  therefore  strengthens  democratic 
principles  and  avoids  paternalistic  methods  of 
providing  old-age  security.  Moreover,  a  contribu- 
tory basis  facilitates  the  financing  of  a  social  in- 
surance scheme  and  is  a  safeguard  against  ex- 
cessive liberalization  of  benefits  as  well  as  a  pro- 
tection against  reduction  of  benefits. 

The  contributory  method  in  social  insurance 
is  no  innovation.  It  had  its  beginning  several 
hundred  years  ago  in  several  countries  when 
small  groups  of  workmen  banded  together  in 
mutual  benefit  societies  to  build  up  protection 
against  unforseen  contingencies.  These  early 
friendly  societies  developed  the  insurance  method 
of  protection  which,  by  a  gradual  process  of 
evolution,  led  to  modern  social  insurance,  with 
the  Government  entering  to  strengthen  coopera- 
tive thrift  and  mutual  protection.  The  contri- 
butory method  of  social  insurance  has  stood  the 
test  of  time  and  experience.  Proof  of  this  is  the 
fact  that  no  country  which  has  once  adopted  a 
system  of  contributory  social  insurance  has  ever 
abandoned  it.  Many  foreign  countries,  as  well 
as  the  United  States,  supplement  their  contri- 
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butory  scheme  with  a  noncontributory  pension 
scheme  based  on  individual  need,  but  no  country 
has  ever  given  up  the  former  system  in  favor  of 
the  latter.  (H.  Kept.  p.  6;  S.  Kept.  p.  6)  *  *  * 

Coverage. 

Four  years  ago,  when  the  old-age  insurance 
program  was  being  planned,  it  was  expected  that 
the  Act  as  passed  would  provide  old-age  security 
for  about  half  of  the  gainful  workers  in  the 
country.  *  *  * 

The  most  important  excluded  groups  are  agri- 
cultural labor,  domestic  service,  and  certain  non- 
profit organizations;  here  the  Committee  decided 
unanimously  that  it  would  be  unwise  to  remove 
the  exemptions  from  these  three  groups  at  the 
present  time.  The  present  Bill  does,  however, 
extend  old-age  insurance  coverage  to  some 
1,100,000  more  workers  by  removing  the  exemp- 
tion of  maritime  employment,  wage-earners  after 
65  and  certain  Federal  instrumentalities  such  as 
National  Banks  and  State  banks  which  are  mem- 
bers of  the  Federal  Reserve  Systems. 

In  order  to  eliminate  the  nuisance  of  incon- 
sequential tax  payments  the  Bill  excludes  certain 
services  performed  for  fraternal  benefit  societies 
and  other  nonprofit  institutions  exempt  from 
income  tax,  and  certain  other  groups.  While 
earnings  of  a  substantial  number  of  persons  are 
excluded    by    this    recommendation,     the    total 
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amount  of  earnings  is  undoubtedly  very  small.  No 
estimate  is  available  of  the  number  of  persons  or 
amount  of  earnings  so  excluded.  The  intent  of 
the  Amendment  is  to  exclude  those  persons  and 
those  organizations  in  which  the  employment  is 
part-time  or  intermittent  and  the  total  amount  of 
earnings  is  only  nominal,  and  the  payment  of  the 
tax  is  inconsequential  and  a  nuisance.  The  bene- 
fit rights  built  up  are  also  inconsequential.  Many 
of  those  affected,  such  as  students  and  secretaries 
of  lodges,  will  have  other  employment  which  will 
enable  them  to  develop  insurance  benefits.  This 
Amendment,  therefore,  should  simplify  the  ad- 
ministration for  the  worker,  the  employer  and  the 
Government.  (H.  Kept.  p.  18;  S.  Kept.  p.  19). 

SECTION  OF  STATUTE  RE  COOPERATIVES. 

Title  II,  Section  209  (b)  of  the  Social  Security 
Act,  as  amended  in  1939  (42  U.  S.  C.  409,  53  Stat. 
1373),  reads  in  pertinent  part  as  follows: 

Definitions. 

(b)  The  term  "employment"  means  any  service 
.  .  .  ,  except — 

(10)  (A)  Service  performed  in  any  calendar  quar- 
ter in  the  employ  of  any  organization  exempt  from 
income  tax  under  Section  101  of  the  Internal  Reveune 
Code,  if — 

(1)  the  remuneration  for  such  services  does  not 
exceed  $45.00  .  .  . 
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(B)  Service  performed  in  the  employ  of  an  agri- 
cultural or  horticultural  organization  exempt  from 
income  tax  under  Section  101  (1)  of  the  Internal 
Revenue  Code .  .  . 

PERTINENT  EXCERPTS  FROM  CONGRESSIONAL 

RECORD. 

The  Congressional  Record  of  June  8,  1939,  Vol.  84, 
Part  6,  sets  forth  the  consideration  of  H.  R.  6635  on 
the  Floor  of  the  House,  insofar  as  the  "agricultural 
labor"  definition  is  concerned,  as  follows:  (Emphasis 
added  throughout). 
Page  686 J^: 

(During   consideration   by     Committee    of    the 
Whole  House  on  the  State  of  the  Union). 

Mr.  Buck.  I  want  now  to  take  up  the  Amend- 
ment that  the  Committee  has  prepared  defining 
agricultural  labor  . .  . 

The  exemption  contained  in  the  original  Act 
is  justified  and  should  be  continued.  The  clarify- 
ing paragraphs  that  the  Ways  and  Means  Com- 
mittee has  put  into  this  Bill  are  merely  for  the 
purpose  of  interpreting  the  original  decision  of 
Congress  that  agricultrual  labor  should  be  ex- 
empt. These  paragraphs  are  based  on  the  theory 
that  what  is  agricultural  work  is  determined  by 
the  nature  of  the  work  and  not  by  whom  the  man 
is  employed.  Agricultural  work  starts  with  the 
planting  of  the  crop.  It  ENDS  when  that  crop  has 
been  DELIVERED  TO  MARKET  or  to  a  carrier 


for  transportation  to  market,  and  all  intervening 
steps  should  be  regarded  in  the  nature  of  agricul- 
tural labor  .  . . 

Mr.  Buck.  I  cannot  tell  the  gentleman  that,  I 
will  say  this  much,  that  in  the  opinion  of  those  of 
us  who  helped  draw  this  Amendment  these  var- 
ious services  WHICH  FORM  AN  INTEGRAL 
PART  OF  AGRICULTURE  were  intended  to  be 
covered  by  Congress  in  its  original  enactment; 
but,  frankly,  I  cannot  tell  the  gentleman  what  the 
situation  would  be  in  regard  to  the  problem 
here  .  .  . 

Mr.  Buck.  I  am  sorry.  I  cannot  yield  further 
on  this  fur-bearing  proposition.  I  wish  to  call 
attention  to  one  or  two  other  matters  before  my 
time  expires. 

Let  me  call  attention  to  another  serious 
anomaly.  If  you  are  the  owner  of  a  farm,  and  you 
enter  into  a  written  agreement  with  a  marketing 
agent  to  pick  up  and  pack  your  crop  whether  it 
is  fruit  or  beans  or  anything  else,  the  labor  em- 
ployed by  the  marketing  agent  is  considered  to 
be  agricultural  labor  at  the  present  time;  but  if 
you  sell  your  fruit  or  beans  to  that  same  market- 
ing agent  and  he  comes  in  with  a  crew  and  picks 
your  crop,  that  is  not  agricultural  labor  under 
the  ridings  of  the  Bureau  of  Internal  Revenue. 
Services  performed  by  the  employees  of  a  com- 
pany handling  tobacco  in  warehouses  off  the  farm 
but  in   the   immediate   neighborhood  where   the 
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process  of  fermentation  was  carried  on,  however, 
have  been  held  to  be  agricultural,  so  that  the 
Treasury  has  applied  no  uniform  rule  in  connec- 
tion with  its  idea  of  limiting  agricultural  labor 
to  work  on  the  farm.  In  the  case  of  cotton  gin- 
ning, packing  lettuce,  and  so  forth,  however,  a 
very  rigid  restriction  has  been  made  limiting  the 
exemption  to  work  done  on  a  farm  itself. 
(Here  the  gavel  fell.) 

Mr.  Cooper.  Mr.  Chairman,  I  yield  five  addi- 
tional minutes  to  the  gentleman  from  California. 

Mr.  Buck.  These  curious  distinctions  produce 
inequities  among  people  operating  in  the  same 
commodities  in  the  same  localities,  and  certainly 
this  is  an  injustice.  Now,  assuming  there  is  merit 
to  what  I  said  about  the  reason  for  the  exemption 
of  agricultural  labor  until  such  time  as  both  em- 
ployer and  employee  have  been  educated  to  the 
point  where  they  will  want  to  be  included — and 
after  all,  you  want  these  people  to  be  included 
just  as  you  have  wanted  the  seamen  who  have 
come  to  us  asking  to  be  included  under  this  Act 
— then  we  ought  to  have  this  clarifying  Amend- 
ment which  is  based  on  the  theory  that  it  is  not 
by  whom  a  man  is  employed  but  the  nature  of  the 
work  he  is  doing  that  constitutes  agricultural 
labor  *  *  *. 
Page  6867  (June  8,  1939) : 

Mr.  Treadway.     Mr.   Chairman,   I  make  the 
point  of  order  that  there  is  no  quorum  present. 
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The  Chairman.     Sixty-four  Members  present. 
Not  a  quorum. 
When  312  Members  responded  to  their  names  the 
Committee  resumed  its  sitting  *  *  *. 

FEDERAL  GOVERNMENT  RULINGS 

FEDERAL  SECURITY  AGENCY 
SOCIAL  SECURITY  BOARD 

WASHINGTON.   D.  C. 
ARTHUR  J.   ALTMEYER,    CHAIRMAN 
ELLEN  E.    WOODWARD 
GEORGE   R.    BIGCE 

February  16,  1945 
Mr.  Arthur  L.  Johnson 
202  Porter  Building 
Second  and  Santa  Clara  Streets 
San  Jose  20,  California 
Dear  Mr.  Johnson: 

I  have  your  letters  of  January  23  and  January  26, 
1945  urging  coverage  under  the  social  security  pro- 
gram of  dried  fruit  and  raisin  packinghouse  workers. 
As  you  indicate,  the  definition  of  '^agricultrual  labor" 
written  into  the  Social  Security  Act  in  1939  has  been 
exceedingly  difficult  to  interpret.  The  Bureau  of  Inter- 
nal Revenue  and  the  Bureau  of  Old-Age  and  Sur- 
vivors Insurance  have  experienced  particular  difficulty 
in  agreeing  upon  what  activities  are  "incident  to  the 
preparation  of  fruits  and  vegetables  for  market"  so  as 
to  constitute  "agricultural  labor."  The  Bureau  of  In- 
ternal Revenue,  however,  has  held  generally  that  these 
preparatory  or  processing  services  in  the  dried  fruit 
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industry  are  excepted  from  coverage.  The  Social  Se- 
curity Board  has  not  yet  reached  a  final  decision.  As 
you  know,  the  taxing  and  benefit  provisions  are  sep- 
arate and  each  agency  must  reach  its  own  decision. 
Until  a  decision  is  reached  by  the  Social  Security 
Board,  action  on  claims  for  benefits  based  on  such 
employment  is  being  held  in  abeyance. 
The  Board  fully  agrees  that  dried-fruit  workers,  as 
well  as  other  workers  who  have  similar  commercial 
and  industrial  characteristics,  should  be  covered.  In- 
sofar as  it  would  remove  all  possible  doubt  that  dried- 
fruit  workers  are  covered,  the  Board  is  in  sympathy 
with  the  objective  of  the  bills  introduced  by  Congress- 
man Anderson  at  the  last  and  present  sessions  of  Con- 
gress, and  with  the  changes  suggested  in  your  first 
letter. 

The  Board  would  prefer,  however,  that  all  agricul- 
tural labor  be  brought  under  the  Act  and  that  the 
artificial  line  that  now  separates  agricultural  and 
nonagricultural  workers,  so  far  as  the  social  security 
program  is  concerned,  be  removed.  Recommendations 
to  this  effect  have  been  made  by  the  Board  to  Con- 
gress. As  you  are  aware,  the  Wagner-Murray-Dingell 
Bill  introduced  in  the  last  Congress,  and  the  bill  re- 
cently introduced  by  Congressman  Dingell  in  this  ses- 
sion both  provide  for  the  extension  of  coverage  to 
agricultural  workers. 

Mr.  Arthur  L.  Johnson— 2/16/45 

While  the  question  of  retroactive  coverage  is  not  pres- 
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ently  involved  since  it  is  by  no  means  certain  that 
dried-fruit  workers  are  now  excluded,  these  workers 
would  be  handicapped  should  the  final  interpretation 
of  the  present  law  exclude  them.  As  coverage  is  ex- 
tended, appropriate  modifications  should  certainly  be 
made  in  the  program  in  order  to  overcome  the  handi- 
caps of  previously  excluded  groups. 
We  are  very  glad  to  learn  your  views  and  thank  you 
for  your  continuing  interest  in  the  development  of 
the  social  security  program. 

Sincerely  yours, 

A.  J.  ALTMEYER, 
Chairman. 


^ntt^b  ^bdts  ^tntdt 

COMMITTEE  ON  BANKING  AND  CURRENCY 

ROBERT  F.    WAGNER,    N.    Y.,    CHAIRMAN 
CARTER  CLASS,    VA  .  CHARLES  W.   TOBEY  ,    N.    M. 

ALBEN   W.    BARKLEY,    KY.  JOHN   A.    DANAHER,    CONN. 

JOHN   M.    BANKHEAD,    ALA.       ROBERT  A.    TAFT,    OHIO 
FRANCIS  MALONEY,    CONN.      JOHN  THOMAS,    IDAHO 
GEORGE  L.    RADCLIFF,    MD.       HUGH   BUTLER,    NEBR. 
D.    WORTH   CLARK,    IDAHO  ARTHUR  CAPPER,    KANS. 

SHERIDAN   DOWNEY,    CALIF.     C.    DOUGLASS   BUCK.    DEL. 
ABE   MURDOCK,    UTAH  ALBERT  W.    HAWKES,    N.    J. 

BURNET  R.  MAYBANK,  S.  C. 
JAMES  G.  SCRUGHAM,  NEV. 
JOHN   L,    MCCLELLAN,   ARK. 

DAVID    DELMAN,    CLERK 

March  20,  1945 
Mr.  Arthur  L.  Johnson 
202  Porter  Bldg. 
2nd  and  Santa  Clara  Streets 
San  Jose  20,  California. 
Dear  Mr.  Johnson: 

Thank  you  for  sending  me  copies  of  your  letters  of 
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January  23  and  January  26  to  Dr.  Altmeyer.  I  regret 
the  delay  in  replying  to  your  letters,  but  the  pressure 
of  my  duties  in  the  Senate  and  as  Chairman  of  the 
Senate  Banking  and  Currency  Committee  has  made 
it  impossible  for  me  to  keep  my  correspondence  cur- 
rent. 

I  read  your  letters  with  great  interest,  have  dis- 
cussed the  matter  with  Mr.  Altmeyer  and  I  concur 
in  the  views  which  he  set  forth  in  the  letter  he  wrote 
you  on  February  16. 

With  all  best  regards,  I  am 

Very  sincerely  yours, 

ROBERT  WAGNER 
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FEDERAL  RULINGS  AFFECTING 
SUBCHAPTERS  A  AND  C, 

CHAPTER  9,  OF  THE  INTERNAL  REVENUE 

CODE. 

487-S.  S.  T.  405 
SECTION  1426:  Definitions.  1940-46-10487 

REGULATIONS  106,  SECTION  S.S.T.  405 

402.208:  Agricultural  labor. 
(Also  Subchapter  C  (Federal  Unemployment  Tax 
Act),  Section  1607;  Regulations  107,  Section 
403.208.) 

Status  of  various  types  of  services  rendered  by 
employees  of  a  cooperative  association  of  fruit 
and  vegetable  growers  for  purposes  of  Subchap- 
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ters  A  and  C,  Chapter  9,  of  the  Internal  Revenue 
Code,  as  amended  by  the  Social  Security  Act 
Amendments  of  1939. 

Advice  is  requested  whether  various  types  of  ser- 
vices rendered  by  employees  of  the  M  Association,  a 
cooperative  organization  of  fruit  and  vegetable  grow- 
ers, are  excepted  from  ^'employment"  as  "agricultural 
labor"  for  purposes  of  Subchapters  A  and  C,  Chapter 
9,  of  the  Internal  Revenue  Code,  as  amended  by  the 
Social  Security  Act  Amendments  of  1939. 

The  association  supervises  the  activities  of  its 
members  and  performs  services  from  the  beginning  of 
the  growing  period  until  the  products  are  on  their 
way  to  market.  It  employs  inspectors  who  advise  the 
growers  with  respect  to  production  methods,  obtain 
crop  estimates  from  time  to  time  for  financing  pur- 
poses, and  during  the  packing  and  processing  season 
supervise  the  grading  and  packing  of  the  products  and 
check  the  condition  of  those  in  storage.  It  aids  the 
growers  in  financing  the  growing,  harvesting,  and 
processing  of  their  products,  purchases  materials  and 
supplies,  and  stores  them  until  needed  by  the  grow- 
ers, at  which  time  they  are  distributed  to  the  grow- 
ers by  truck. 

The  association  manufactures  spray  materials 
which  it  sells  exclusively  to  its  members  at  cost.  It 
also  manufactures  cider  and  vinegar  from  apples 
raised  exclusively  by  its  members.  It  packs  apples, 
pears,  cherries,  potatoes,  and  other  fruits  and  vege- 
tables, all  of  which  are  raised  by  its  members.  The 


XVll 


association  operates  a  cannery  in  which  it  handles 
only  fruits  and  vegetables  produced  by  its  members, 
and  a  cold  storage  warehouse  in  which  its  members' 
products  are  held  for  market  after  they  are  processed 
and  packed.  Ice  is  manufactured  for  freight  cars  car- 
rying the  products  to  market  and  some  electricity  is 
generated  for  use  in  the  above-mentioned  plants.  A 
reservoir  and  pipe  line  owned  and  operated  by  the 
association  furnish  water  for  power  and  other  pur- 
poses in  its  plants.  The  association  sells  a  small 
amount  of  ice  and  furnishes  some  water  to  a  railroad 
company  for  the  latter's  engines.  The  net  returns 
from  these  operations  aid  in  reducing  the  cost  of  the 
above-mentioned  services  to  the  members  of  the  asso- 
ciation. The  association  employs,  among  others,  de- 
partment managers,  sales  promotion  men,  accoun- 
tants, clerical  workers,  and  maintenance  men. 

12-1093 
12-1094 
CASE  NO.  12-1095 
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98 
Upon  the  basis  of  the  facts  presented  and  in  view 
of  the  provisions  of  Sections  1426  (h)  and  1607  (1) 
of  the  Code,  as  amended,  it  is  held  that  services  per- 
formed by  employees  of  the  M  Association  in  connec- 
tion with  the  cultivation  of  the  soil  and  the  raising 
and  harvesting  of  products  on  the  farms  of  its  mem- 
bers, and  in  packing,  packaging,  processing,  grading. 
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storing  (including  the  actual  operation  of  packing 
and  cold  storage  equipment  but  not  canning  equip- 
ment), and  delivering  to  storage  or  to  market,  or  to  a 
carrier  for  transportation  to  market,  the  fruits  and 
vegetables  produced  by  its  members,  together  with 
services  rendered  by  officers  and  other  employees  of 
th  association  in  the  direct  supervision  of  such  ser- 
vices, constitute  "agriculttu'al  labor"  for  purposes  of 
Subchapters  A  and  C.  Chapter  9,  of  the  Code,  as 
amended. 

It  is  also  held  that  ser\'ices  performed  by  employees 
of  the  ^I  Association  in  connection  with  the  canning 
of  the  products  of  its  members,  the  manufacture  of 
spray  materials,  cider,  vinegar,  and  ice,  the  genera- 
tion of  electricity,  the  operation  of  the  resen'oir  and 
pipe  lines  tmder  the  circumstances  stated,  the  inspec- 
tion of  members'  crops,  the  furnishing  of  advice  to 
members,  the  promotion  of  sales,  the  repair  of  the 
plants  and  equipment,  and  clerical  work,  together 
with  the  supervision  of  such  senices,  constitute  "em- 
ployment" for  purposes  of  such  subchapters. 

12-1093 
12-1094 
CASE  XO.   12-1095 
EXHIBIT  P 
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FEDERAL  RULINGS  AFFECTLVG 

THE  SOCIAL  SECURITY  ACT 

8-S.S.T.  10 

SECTION  907:  Definitions.  XV-27-81o7 

REGULATIONS  90,  ARTICLE  206  (1) :      S.S.T.  10 

Agricultural  labor. 

Where  services  are  performed  by  employees  of 
an  association  of  producers  in  connection  with 
the  processing,  packing,  packaging,  transporta- 
tion, or  marketing  of  farm  products,  such  ser- 
vices do  not  constitute  "agricultui'al  labor^'  with- 
in the  meaning  of  section  907   (c)   of  the  Social 
Security  Act  even  though  the  products  in  connec- 
tion with  which  the  sen-'ices  are  performed  were 
produced  by  the  members  of  the  association. 
A  ruling  is  requested  whether  services  performed 
by  individuals  engaged  as  employees  in  packing  finiit 
constitute  "agricultural  labor"   within  the  meaning 
of  section  907   (c).  Title  IX,  of  the  Social  Security 
Act,  which  defines  the  term  ''emplo\Tnent"  and  ex- 
cludes "agriculture  labor"  therefrom. 

Article  206  (1)  of  Regulations  90,  promulgated 
under  Title  IX  of  the  Social  Security-  Act,  defines 
"agricultural  labor"  as  used  in  section  907  (c)  of  the 
Act  as  follows: 

*  *  *  AGRICULTUR.AL  LABOR.— The  term  "a.gri- 
cultural  labor"  includes  all  services  performed — 

(a)  By  an  employee,  on  a  farm,  in  connection  with 
the  cultivation  of  the  soil,  the  harvesting  of  crops,  or 
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the  raising,  feeding,  or  management  of  livestock, 
bees,  and  poultry;  or 

(b)  By  an  employee  in  connection  with  the  proces- 
sing of  articles  from  materials  which  were  produced 
on  a  farm;  also  the  packing,  packaging,  transporta- 
tion, or  marketing  of  those  materials  or  articles.  Such 
services  do  not  constitute  "agricultural  labor,"  how- 
ever, unless  they  are  performed  by  an  employee  of 
the  owner  or  tenant  of  the  farm  on  which  the  mater- 
ials in  their  raw  or  natural  state  were  produced,  and 
unless  such  processing,  packing,  packaging,  trans- 
portation, or  marketing  is  carried  on  as  an  incident 
to  ordinary  farming  operations  as  distinguished 
from  manufacturing  or  commercial  operations. 

As  used  herein  the  term  "farm"  embraces  the  farm 
in  the  ordinarily  accepted  sense,  and  includes  stock, 
dairy,  poultry,  fruit,  and  truck  farms,  plantations, 
ranches,  ranges  and  orchards. 

Forestry  and  lumbering  are  not  included  within 
the  exception. 

Wide  variations  in  the  method  of  preparing  farm 
products  for  market  and  in  the  methods  of  marketing 
are  followed  throughout  the  various  States,  and  wide 
variations  exist  in  the  methods  of  operation  as  be- 
tween the  producers  of  farm  products  and  coopera- 
tive organizations  of  farmers  in  some  instances  and 
between  individual  farmers  and  commercial  packers 
and  processors  in  other  instances.  Agricultural  prod- 
ucts are  often  delivered  by  the  actual  producer  direct- 
ly to  a  commercial  enterprise  in  which  the  producer 
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has  no  other  interest  other  than  the  fact  that  the  en- 
terprise is  a  purchaser  of  his  products.  In  other  in- 
stances the  products  of  the  farm  are  delivered  by  the 
producer  to  a  cooperative  organization  of  farmers,  of 

12-1093 
12-1094 
CASE  NO.  12-1095 
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— 2— 
which  such  producer  is  a  member,  and  the  products 
are  prepared  and/or  processed  in  widely  varying  de- 
grees and  marketed  on  a  commercial  basis  by  the  co- 
operative organization,  or  returned  to  the  producer 
to  be  marketed  by  him  in  his  own  way. 

The  fact  that  an  individual  is  engaged  in  handling 
farm  products  does  not  of  itself  make  the  services 
performed  by  him  "agricultural."  Services  are  often 
performed  by  employees  in  connection  with  the  pack- 
ing, processing,  and  other  preparation  of  farm  pro- 
ducts for  sale  to  consumers  which  are  not  a  part  of 
ordinary  farming  operations  but  a  part  of  commer- 
cial or  manufacturing  operations. 

It  is  the  opinion  of  the  Bureau  that  services  per- 
formed by  an  employee  in  connection  with  the  proces- 
sing, packing,  packaging,  transportation,  or  market- 
ing of  farm  products  constitute  "agricultural  labor" 
within  the  meaning  of  section  907  (c)  of  the  Social 
Security  Act  only  when  those  services  are  performed 
by  an  employee  of  the  owner  or  tenant  of  the  partic- 
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ular  farm  on  which  the  product  in  its  raw  or  natural 
state  was  produced.  Where  such  services  are  per- 
formed by  individuals  who  are  employed  by  an  asso- 
ciation of  producers,  even  though  the  products  in  con- 
nection with  which  the  services  are  performed  were 
produced  by  members  of  the  association,  the  services 
of  such  employees  are  not  excepted  under  section  907 
(c)  of  the  Social  Security  Act  as  "agricultural  labor," 
since  the  individuals  are  employees  of  the  association 
and  not  of  a  particular  producer. 

12-1093 
12-1094 
CASE  NO.  12-1095 
EXHIBIT  Q 

102 
FEDERAL  SECURITY  AGENCY 

Social    Security   Administration 
Office  of  Appeals  Council 
DECISION  OF  APPEALS  COUNCIL 
In  the  case  of      Case  No. 
Edgar  T.  Penn        12-139 

(Claimant)  CLAIM  FOR 

Edgar  T.  Penn  Primary  Insurance  Benefits. 

(Wage  Earner) 
554-03-8307 
(Social  Security  Account  No.) 

This  case  is  before  the  Appeals  Council  on  request 
of  the  claimant  for  review  of  the  decision  of  John  L. 
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Landfair,  Referee,  rendered  on  February  6,  1946. 
The  referee's  decision  sets  forth  the  applicable  pro- 
visions of  the  Social  Security  Act,  as  amended,  and 
no  purpose  would  be  served  by  restatement  here.  The 
referee's  statement  of  facts  setting  forth  the  condi- 
tions and  circumstances  in  the  instant  case  is  here- 
with incorporated  by  reference. 

The  Bureau  of  Old-Age  and  Survivors  Insurance  of 
the  Social  Security  Board  (Administration)  and  the 
referee,  respectively,  determined  that  the  services  of 
the  claimant  as  a  processor  of  dried  fruit  for  the  Cali- 
fornia Prune  and  Apricot  Growers  Association,  a  co- 
operative of  San  Jose,  California,  subsequent  to  De- 
cember 31,  1939,  were  exempted  as  ''agricultural 
labor"  by  section  209  (1)  (4)  of  the  Social  Security 
Act,  as  amended,  and  hence,  the  remuneration  re- 
ceived for  such  services  could  not  be  included  in  the 
computation  of  the  amount  of  the  claimant's  primary 
insurance  benefit. 

The  referee  reached  the  conclusion  that  the  services 
of  the  claimant  for  the  cooperative  were  rendered  prior 
to  the  receipt  of  the  produce  at  a  "terminal  market" 
as  that  term  is  used  in  section  209  (1)  (4)  of  the 
Social  Security  Act,  as  amended. 

The  claimant  contends  that  his  services  for  the  co- 
operative were  rendered  subsequent  to  the  arrival  of 
the  produce  at  a  "terminal  market."  The  issue  before 
us,  then,  is  whether  or  not  the  delivery  by  or  for  a 
grower  to  a  cooperative  is  a  delivery  to  a  "terminal 
market  for  distribution  for  consumption"  within  the 
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meaning  of  section  209  (1)   (4)  of  the  amended  Act. 

12-1093 
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The  determination  of  the  referee  was  in  accord 
with  the  then  interpretation  of  section  209  (1)  (4) 
adopted  by  the  Social  Security  Board  (Administra- 
tion) at  the  time  of  the  issuance  of  the  referee's  de- 
cision. Subsequent  to  the  decision  of  the  referee,  the 
Social  Security  Administration  has  changed  its  inter- 
pretative position  in  respect  to  section  209  (1)  (4)  of 
the  amended  Act.  This  change  of  position  is  based 
upon  the  decision  of  the  United  States  Cricuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  affirming  on  June 
5,  1947,  the  decision  of  California,  Northern  Division 
in  the  case  of  James  and  Maude  Burger  vs.  Social  Se- 
curity Board.  While  the  Burger  case  involved  a  pri- 
vately owned  corporation  instead  of  a  cooperative  as- 
sociation such  as  the  one  for  which  the  claimant 
worked  it  appears  clear  from  the  Circuit  Court's  deci- 
sion that  insofar  as  section  209  (1)  (4)  is  concerned, 
services  for  a  cooperative  association  are  to  be  treated 
the  same  as  services  for  a  privately  owned  corpora- 
tion. The  decision  of  the  circuit  court  refers  to  the 
principle  expressed  by  it  in  North  Whittier  Citrus 
Association  (a  cooperative  association)  vs.  National 
Labor  Relations  Board  (109  F.  (2d)  76).  It  was  the 
view  of  the  court  in  the  North  Whittier  Heights  case 
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that  when  the  product  of  the  soil  leaves  the  farmer, 
as  such,  and  enters  a  factory  for  processing  and  mar- 
keting it  has  entered  upon  the  status  of  industry  .  .  ." 

In  the  Burger  case  the  term  "terminal  market'  is 
interpreted  by  the  court  to  mean  the  "growers  mar- 
ket" i.  e.,  the  "market"  to  which  the  grower  delivers 
for  sale  or  other  disposition  his  products  in  the  form 
and  at  the  stage  of  processing  in  which  such  produce 
is  normally  or  customarily  disposed  of  by  the  ordin- 
ary grower.  Applying  this  interpretation  to  the  term 
"terminal  market"  it  is  abundantly  clear,  and  the 
Appeals  Council  finds  that  the  services  rendered  by 
the  claimant  as  a  dried  fruit  processor  subsequent  to 
December  31,  1939  for  the  California  Prune  and 
Apricot  Growers  Association,  a  cooperative,  were  ren- 
dered subsequent  to  the  receipt  of  the  produce  at  a 
"terminal  market  for  distribution  for  consumption." 

The  Appeals  Council  further  finds  that  the  services 
so  rendered  by  the  claimant  were  in  "employment," 
and  the  remuneration  received  for  such  services  is 
"wages"  under  section  209  of  the  Act,  as  amended. 

It  is  the  decision  of  the  Appeals  Council  that  the 
wage  record  of  Edgar  T.  Penn,  claimant  herein,  be 
revised  to  effect  such  additional  wage  credits  and  the 
amount  of  his  primary  insurance  benefits  be  recom- 
puted on  the  basis  of  such  additional  wage  credits. 
The  decision  of  the  referee  is  reversed. 

OFFICE  OF  APPEALS  COUNCIL 
Joseph  E.  McElvain 
Joseph  E.  McElvain,  Chairman 
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Date:  July  15,  1947 
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CASE  NO.  12-1095 
EXHIBIT  R 


105 
FEDERAL  SECURITY  AGENCY 

Social    Security   Administration 
Office  of  Appeals  Council 
DECISION  OF  APPEALS  COUNCIL 
In  the  case  of  Case  No. 

Marguerite  K.  Grimley  12-92 

(Claimant)  CLAIM  FOR 

Marguerite  K.  Grimley      Primary  Insurance  Benefits 
(Wage  Earner) 
554-03-7972 
(Social  Security  Account  No.) 

This  case  is  before  the  Appeals  Council  on  request 
of  the  claimant  for  review  of  the  decision  of  John  L. 
Landfair,  Referee,  rendered  on  February  6,  1946. 
The  referee's  decision  sets  forth  the  applicable  pro- 
visions of  the  Social  Security  Act,  as  amended,  and 
no  purpose  would  be  served  by  restatement  here.  The 
referee's  statement  of  facts  setting  forth  the  condi- 
tions and  circumstances  in  the  instant  case  is  here- 
with incorporated  by  reference. 

The  Bureau  of  Old-Age  and  Survivors  Insurance 
of  the  Social  Security  Board   (Administration)   and 
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the  referee,  respectively,  determined  that  the  services 
of  the  claimant  as  a  processor  of  dried  fruit  for  the 
California  Prune  and  Apricot  Growers  Association, 
a  cooperative,  of  San  Jose,  California,  subsequent  to 
December  31,  1939,  were  excepted  as  ' 'agricultural 
labor"  by  section  209  (1)  (4)  of  the  Social  Security 
Act,  as  amended,  and  hence,  the  remuneration  re- 
ceived for  such  services  could  not  be  credited  to  the 
Social  Security  Wage  Account  of  the  claimant.  As  a 
consequence  of  the  exclusion  of  such  services,  the 
referee  found  that  the  claimant  had  but  7  of  a  re- 
quired 8  quarters  of  coverage  to  be  a  "fully  insured" 
individual  (section  209  (g)  of  the  amended  Act)  and, 
hence,  not  entitled  to  the  primary  insurance  benefit 
for  which  she  made  application  on  May  27,  1941. 

The  referee  reached  the  conclusion  that  the  services 
of  the  claimant  for  the  cooperative  were  rendered  prior 
to  the  receipt  of  the  produce  at  a  ''terminal  market" 
as  that  term  is  used  in  section  209  (1)  (4)  of  the 
Social  Security  Act,  as  amended. 

The  claimant  contends  that  her  services  for  the 
cooperative  were  rendered  subsequent  to  the  arrival  of 
the  produce  at  a  "terminal  market."  The  issue  before 
us,  then,  is  whether  or  not  the  delivery  by  or  for  a 
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to  the  primary  insurance  benefits  for  which  she  ap- 
plied. The  decision  of  the  referee  is  reversed. 

OFFICE  OF  APPEALS  COUNCIL 
Joseph  E.  McElvain 
Joseph  E.  McElvain,  Chairman 
Date:  July  16,  1947 
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Whittier  Heights  case  that  "when  the  product  of  the 
soil  leaves  the  farmer,  as  such,  and  enters  a  factory 
for  processing  and  marketing  it  has  entered  upon  the 
status  of  industry  .  .  ." 

In  the  Burger  case  the  term  "terminal  market"  is 
interpreted  by  the  court  to  mean  the  growers  market" 
i.e.,  the  "market"  to  which  the  grower  delivers  for 
sale  or  other  disposition  his  products  in  the  form  and 
at  the  stage  of  processing  in  which  such  produce  is 
normally  or  customarily  disposed  of  by  the  ordinary 
grower.  Applying  this  interpretation  to  the  term  "ter- 
minal market"  it  is  abundantly  clear,  and  the  Ap- 
peals Council  finds  that  the  services  rendered  by  the 
claimant  as  a  dried  fruit  processor  subsequent  to  De- 
cember 31,  1939,  for  the  California  Prune  and  Apri- 
cot Growers  Association,  a  cooperative,  were  rendered 
subsequent  to  the  receipt  of  the  produce  at  a  "termin- 
al market  for  distribution  for  consumption." 

The  Appeals  Council  further  finds  that  the  services 
so  rendered  by  the  claimant  were  in  "employment," 
and  the  remuneration  received  for  such  services  is 
"wages"  under  section  209  of  the  Act,  as  amended, 
and  as  a  consequence  entitles  the  claimant  to  three 
additional  quarters  of  coverage. 

It  is  the  decision  of  the  Appeals  Council  that  Mar- 
guerite K.  Grimley,  claimant  herein,  was  a  fully  in- 
sured individual  at  the  time  she  made  application  for 
primary  insurance  benefits,  and  is  therefore  entitled 


XXX 

to  the  primary  insurance  benefits  for  which  she  ap- 
plied. The  decision  of  the  referee  is  reversed. 

OFFICE  OF  APPEALS  COUNCIL 
Joseph  E.  McElvain 
Joseph  E.  McElvain,  Chairman 
Date:  July  16,  1947 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division. 

No.  9001-Y 

BRYANT  ESSICK, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
COMPLAINT 

(For  Recovery  of  Federal  Gift  Taxes) 
Plaintiff,  Bryant  Essick,  complains  and  alleges: 

I. 

Plaintiff  is  a  citizen  of  the  United  States,  a 
resident  of  the  State  of  California,  in  Los  Angeles 
County,  City  of  Los  Angeles,  and  within  the  juris- 
diction of  this  Court. 

IL 

This  is  a  civil  action,  arising  under  the  internal 
revenue  laws  of  the  United  States,  and  is  for  the 
recovery  of  federal  gift  taxes  and  interest  thereon 
alleged  to  have  been  erroneously  and  illegally  as- 
sessed against  and  collected  from  plaintiff.  Juris- 
diction is  conferred  by  Title  28,  United  States 
Code,  section  1346. 

III. 

Plaintiff,  throughout  his  life,  has  been  and  now 
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is  domiciled  in  California.  On  August  30,  1940, 
he  married  Jeanette  Marie  Essick.  At  all  times 
since,  they  have  resided  together  as  husband  and 
wife,  in  Los  Angeles,  California. 

IV. 

At  the  time  of  his  said  marriage,  and  until  March 
1,  1941,  plaintiff  owned  as  his  separate  property 
an  undivided  one-half  partnership  interest  in  Es- 
sick Manufacturing  Company  (known  also  as  Es- 
sick Machinery  Company),  an  active  business  co- 
partnership whose  assets  consisted  of  real  and 
personal  property  situated  at  Los  Angeles,  Cali- 
fornia. 

V. 

By  deed  dated,  executed  and  delivered  on  March 
1,  1941,  plaintiff  granted,  transferred  and  conveyed 
to  his  said  wife,  by  way  of  gift,  a  present,  exist- 
ing and  equal  community  property  interest  in  his 
said  undivided  one-half  partnership  interest  as  it 
existed  on  said  date.  This  deed  was  accepted  by 
plaintiff's  wife,  and  it  was  recorded  on  March  26, 
1941,  in  the  office  of  the  County  Eecorder  for  Los 
Angeles  County,  California.  A  copy  of  the  deed 
was  furnished  to  the  Commissioner  of  Internal 
Revenue  through  his  examining  revenue  agent. 

VI. 

By  virtue  of  the  delivery  and  acceptance  of  the 
deed,  as  aforesaid,  plaintiff  and  his  wife  thereupon 
and  thereafter  held  said  property  as  community 
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property  under  the  laws  of  California.  One-half 
of  the  property  so  transferred  constituted,  under 
both  California  and  federal  applicable  laws,  a  valid 
completed  gift  from  plaintiff  to  his  wife  of  a  one- 
fourth  interest  in  the  entire  partnership  of  said 
Essick  Manufacturing  Company. 

VII. 

Plaintiff's  wife's  said  one-half  community  prop- 
erty interest  became,  was  and  is  entitled  to  the  pro- 
tection of  the  ''due  process"  clause  of  the  Fifth 
Amendment,  as  to  the  Federal  Government,  and 
of  the  Fourteenth  Amendment,  as  to  the  State  of 
California.  Plaintiff's  one-half  community  prop- 
erty interest  was  and  is  entitled  to  the  same  pro- 
tection. 

VIII. 

The  fair  market  value  of  the  interest  in  said 
property  transferred  and  conveyed  by  plaintiff  to 
his  wife  was  equal  in  amount  to  the  fair  market 
value  of  the  community  property  interest  w^hich 
plaintiff  retained,  and  said  transfer  of  March  1, 
1941,  to  plaintiff's  wife  was  subject  to  gift  tax  under 
Sec.  1000(a),  I.R.C.,  and  taxable  on  such  basis. 

IX. 

On  or  about  April  3,  1942,  plaintiff  filed  with 
the  Collector  of  Internal  Revenue  at  Los  Angeles 
a  gift  tax  return  for  the  calendar  year  1941  on 
Treasury  Department  Form  709,  reporting  thereon 
the  aforesaid  transfer  to  his  wife  under  date  of 
March  1,  1941,  at  a  value  on  said  gift  date  of  $43,- 
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189.37,  less  an  annual  exclusion  of  $4,000,  and  net 
taxable  gifts  for  1941  of  $39,189.37,  against  which 
plaintiff  claimed  his  then  allowable  specific  exemp- 
tion of  $40,000  to  the  extent  of  said  net  taxable 
gifts.  Said  return  was  accepted  by  the  Commis- 
sioner of  Internal  Revenue  as  filed,  and  more  than 
four  years  passed  without  any  question  being  raised 
by  the  Commissioner,  or  his  subordinates,  with  re- 
spect to  the  correctness  of  said  1941  return. 

X. 

Between  March  1,  1941,  and  December  31,  1943, 
inclusive,  plaintiff  made  no  further  reportable  tax- 
able gifts;  but  on  November  16,  1943,  plaintiff 
and  his  said  wife,  Jeanette  Marie  Essick,  in  ac- 
cordance with  permissive  provisions  of  California 
law,  entered  into  a  written  agreement  entitled 
Property  Settlement  Agreement,  which  was  duly 
executed  and  acknowledged  by  each  of  them  and 
recorded  in  the  office  of  the  Los  Angeles  County 
Recorder  at  Los  Angeles,  California,  on  or  about 
November  22,   1943. 

XL 

By  said  Agreement  of  November  16,  1943,  plain- 
tiff and  his  wife,  among  other  things,  pursuant 
to  the  law^s  of  California,  changed  and  converted 
their  entire  aforesaid  community  property  partner- 
ship interest  in  the  Essick  Manufacturing  Com- 
pany (aka  Essick  Machinery  Company)  into  the 
separate  property  of  each  as  tenants  in  common 
and  agreed  that  each  should  hold  his  and  her  re- 
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spective  undivided  one-half  interest  free  from  any 
and  all  community  property  rights  or  privileges  of 
the  other  spouse. 

XII. 

On  October  22,  1945,  plaintiff  filed  a  donor's  gift 
tax  return  with  Harry  C.  Westover,  as  Collector 
of  Internal  Revenue  at  Los  Angeles,  California, 
for  the  calendar  year  1943,  reporting  therein  all  of 
the  facts  with  reference  to  the  Agreement  of  No- 
vember 16,  1943,  attaching  a  true  copy  of  said 
Agreement  as  part  of  the  return,  together  with  a 
statement  of  reasons  why,  in  plaintiff's  view  of 
the  transaction,  no  taxable  gift  occurred  in  1943. 
The  return  indicated  that  there  were  no  gifts  for 
1943,  that  there  were  no  net  gifts  and  that  there 
was  no  gift  tax  due. 

XIII. 

By  statutory  ninety-day  notice,  dated  November 
4,  1946,  the  Commissioner  of  Internal  Revenue  ad- 
vised plaintiff,  by  registered  mail,  that  he  had  de- 
termined a  deficiency  in  gift  tax  against  plaintiff 
as  donor,  for  the  calendar  year  1943,  of  $6,713.51 
^vhich,  with  interest  thereon  of  $1,280.68,  was  there- 
after assessed  against  plaintiff  who,  on  May  29, 
1947,  pursuant  to  demand  therefor,  paid  said  tax 
and  interest  to  Harry  C.  Westover,  as  Collector  of 
Internal  Revenue,  at  Los  Angeles,  California,  in 
the  aggregate  amount  of  $7,994.19.  Said  Collector 
promptly  paid  said  amount  into  the  Treasury  of 
the  United  States  for  the  use  and  benefit  of  the 
United  States. 
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XIV. 

The  Commissioner's  said  determination  of  gift 
tax  deficiency  for  1943  was  based  on  the  erroneous 
theory  or  conclusion  that,  so  far  as  here  material, 
the  aforesaid  "agreement  of  November  16,  1943, 
by  which  certain  property  previously  held  as  com- 
munity property  w^as  transmuted  into  tenancies  in 
common,"  involved  a  taxable  transfer  by  plaintiff 
to  his  wife  in  1943  of  a  one-fourth  interest  in  the 
Essick  Manufacturing  Company  co-partnership. 
The  Commissioner,  in  his  said  determination  for 
the  year  1943,  reduced  the  full  value  of  the  one- 
fourth  partnership  interest,  as  found  by  him  for 
November  16,  1943,  by  the  full  value  of  said  one- 
fourth  partnership  interest  as  it  existed  on  March 
1,  1941,  the  partnership  interest  having  grown  in 
size  and  value  between  the  two  dates  last  named. 

XV. 

In  his  aforesaid  deficiency  notice  of  November 
4,  1946,  the  Commissioner  determined  that  plain- 
tiff completed  on  November  16,  1943,  the  transfer 
of  a  full  one-fourth  interest  in  Essick  Manufactur- 
ing Company  of  a  value  of  $100,000;  that  the  same 
one-fourth  interest  was  only  partially  transferred 
on  March  1,  1941 ;  that  the  value  of  the  same  inter- 
est on  March  1,  1941,  was  $43,189.37  and  that  the 
latter  amount  should  be  deducted  from  said  $100,- 
000,  together  with  another  item  of  $3,421.60;  that 
the  net  value  of  said  1943  alleged  gift  was  $43,- 
389.03  and  that  plaintiff  was  liable  for  a  gift  tax 
thereon  of  $6,713.51. 
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XVI. 

The  Commissioner's  aforesaid  determination  was 
erroneous  and  his  assessment  of  gift  tax  and  in- 
terest against  plaintiff  based  thereon  was  and  is 
erroneous,   illegal   and   contrary  to   the   applicable 
provisions   of   the    Internal   Revenue    Code,    Cali- 
fornia laws  and  the  "due  process"  clause  of  the 
Fifth  Amendment  of  the  Constitution  of  the  United 
States,  in  that  the  conversion  of  said  community 
property   partnership   interest   into   a   tenancy   in 
common  on  November  16,  1943,  did  not  involve  any 
transfers  of  community  property  by  way  of  gift 
from  plaintiff  to  his  wife  within  the  meaning  of 
any    provisions    of    the    Internal    Revenue    Code 
and/or  California  laws.    To  the  extent  that  Treas- 
ury Regulations  108,  Sec.  86.2(c)  purport  to  cover 
as  taxable  the  conversion  into  tenancies  in  com- 
mon of  community  property  between  spouses,  sub- 
sequent to  1942,  they  are  invalid  as  applied  to  plain- 
tiff and  his  wife  under  the  facts  involved.    Further- 
more, Sec.  1000(d),  I.R.C.,  does  not  impose,  and 
cannot  validly  be  applied  to  require,  gift  tax  lia- 
bility against  plaintiff  for  1943  under  the  facts 
alleged  in  this  complaint.    In  any  event,  the  facts 
and  "due  process"  clause  would  require  that  plain- 
tiff's wife's  community  property  interest  in  said 
partnership  be  treated  in  1943,  imder  and  for  the 
purposes  of  Sec.  1000(d),  as  having  been  derived 
originally  from  her  "separate  property,"  her  in- 
terest having  been  received  by  her  in  March,  1941, 
by  way  of  a  taxable  transfer  by  gift  within  the 
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meaning  of  Sec.  1000(a)   and   (b),  I.R.C.,  as  the 
same  then  existed. 

If  Sec.  1000(d)  (which  was  first  made  part  of 
the  Internal  Revenue  Code  by  the  Revenue  Act  of 
1942,  and  made  applicable  only  to  1943  and  subse- 
quent years)  is  applicable  to  the  aforesaid  Property 
Settlement  Agreement  of  November  16,  1943,  then 
Sec.  1000(d)  is  unconstitutional  and  invalid  as  ap- 
plied to  the  November  16,  1943,  transaction,  in  that 
said  Sec.  1000(d)  operates  to  deprive  both  plaintiff 
and  his  wife  of  the  property  and  vested  rights  of 
each  in  respect  of  property  without  due  process 
of  law  in  violation  of  the  prohibition  there  against 
contained  in  the  Fifth  Amendment  of  the  Consti- 
tution. The  assessment  against  and  collection  from 
plaintiff  of  the  gift  tax  in  question,  for  1943,  also 
constitute  the  unlawful  taking  of  private  property 
for  public  use  without  just  compensation,  and  in- 
volve the  retroactive  abrogation  and  confiscation 
of  lawful  rights,  property  and  property  interests 
acquired  in  1941,  through  the  medium  of  arbitrary 
and  discriminatory  legislation. 

XVII. 

On  June  14,  1948,  plaintiff  duly  filed  with  the 
aforementioned  Collector  of  Internal  Revenue  at 
Los  Angeles  a  verified  claim  for  the  refund  of  said 
gift  tax  and  interest  aggregating  $7,994.19  illegally 
and  erroneously  collected  from  plaintiff,  as  afore- 
said, together  with  interest  thereon  from  May  29, 
1947.  In  his  said  claim  for  refund,  plaintiff  set 
forth  the  facts  and  grounds  upon  which  plaintiff 
relied  in  support  therof . 
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XVIII. 

The  facts  and  grounds  alleged  in  this  complaint 
were  also  set  forth  as  facts  and  grounds  in  sup- 
port of  the  refund  claim  described  above. 

XIX. 

More  than  six  months  have  expired  from  the 
date  of  the  filling  of  said  refund  claim  by  plaintiff, 
and  the  Commissioner  of  Internal  Revenue  has  not 
rendered  a  decision  theron. 

XX. 

Neither  the  sum  of  $7,994.19,  above  mentioned, 
nor  any  part  thereof,  has  been  refunded  to  plaintiff. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendant for  the  sum  of  $7,994.19,  with  interest 
thereon  from  May  29,  1947,  according  to  law,  plus 

costs 

ZEUTZIUS  &  STEFFES, 

/s/  GEO.  H.  ZEUTZIUS, 
/s/  A.  P.  G.  STEFFES, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  December  15,  1948. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUMMARY  JUDGMENT  AND 
FOR    DISMISSAL    WITH    PREJUDICE 

The  defendant  moves  that  a  summary  judgment 
in  favor  of  the  defendant  and  a  judgment  of  dis- 
missal with  prejudice  be  entered  in  the  above  en- 
titled action. 

This  motion  is  made  upon  the  ground  that  the 
complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted. 

It  is  further  made  upon  the  complaint  in  this 
case,  upon  the  points  and  authorities  hereto  at- 
tached, and  upon  such  other  evidence,  briefs  or  ar- 
gument, oral  or  written,  as  may  be  indicated  or  as 
may  be  directed  by  the  Court. 

Dated:     April  22,  1949. 

JAMES  M.  CARTER, 

United  States  Attorney. 

E.  H.  MITCHELL  and 
EDWARD  R.  McHALE, 

Assistant  United  States 
Attorneys. 

EUGENE  HARPOLE, 

Special  Attorney,  Bureau  of 
Internal  Revenue. 

By  /s/  E.  H.  MITCHELL, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  April  22,  1949. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  MOTION  FOR 
SUMMARY  JUDGMENT 

Plaintiff,  by  his  attorneys,  moves  the  Court,  pur- 
suant to  Rule  56  of  the  Federal  Rules  of  Civil  Pro- 
cedure, for  a  summary  judgment  in  his  favor 
against  defendant  for  $7,994.19,  together  with  in- 
terest thereon  from  May  29,  1947,  according  to  law, 
and  for  costs. 

This  motion  is  made  upon  the  ground  that  upon 
the  complaint  and  files  herein,  including  the  affi- 
davit of  Bryant  Essick  together  with  all  exhibits, 
there  is  no  genuine  issue  as  to  any  material  fact, 
and  plaintiff  is  entitled  to  judgment  as  a  matter  of 
law. 

Plaintiff  also  relies  upon  such  other  grounds  as 
may  be  advanced  at  the  hearing  of  this  motion,  as 
well  as  any  other  matters  or  documents  which  may 
be  received  by  the  Court  in  connection  herewith. 

/s/  CEO.  H.  ZEUTZIUS, 

/s/  A.  P.  G-.  STEFFES, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  June  24,  1949. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  PLAINTIFF,  BRYANT  ES- 
SICK, IN  SUPPORT  OF  HIS  MOTION 
FOR  SUMMARY  JUDGMENT. 

State  of  California, 
County  of  Los  Angeles — ss. 

Bryant  Essick,  being  first  duly  sworn,  deposes 
and  says  that  lie  is  the  plaintiff  in  the  above  en- 
titled action  and,  if  called  upon  as  a  witness  in 
this  case,  would  testify,  and  does  hereby  state  in 
support  of  his  motion  for  summary  judgment,  as 
follows : 

He  is  a  citizen  of  the  United  States,  a  resident 
of  the  State  of  California,  Los  Angeles  County, 
City  of  Los  Angeles.  Throughout  his  life,  he  has 
been  and  now  is  domiciled  in  California.  On  Au- 
gust 30,  1940,  he  married  Jeanette  Marie  Essick. 
At  all  times  since  then,  he  and  his  wife  have  re- 
sided together  as  husband  and  wife,  and  have  been 
domiciled  in  Los  Angeles,  California. 

At  the  time  of  his  said  marriage,  and  until  March 
1,  1941,  he  owned  as  his  separate  property  an  un- 
divided one-half  partnership  interest  in  Essick 
Manufacturing  Company  (known  also  as  Essick 
Machinery  Company),  an  active  business  partner- 
ship whose  assets  consisted  of  real  and  personal 
property  situated  at  Los  Angeles,  California. 

By  deed  dated,  executed  and  delivered  on  March 
1  1941,  af&ant  (hereinafter  referred  to  as  plain- 
tiff) granted,  transferred  and  conveyed  to  his  said 


14  United  States  of  America 

wife,  by  way  of  gift,  a  vested,  present,  existing 
and  equal  community  property  interest  in  his  said 
undivided  one-half  partnership  interest,  as  it  ex- 
isted on  March  1,  1941.  This  deed  was  accepted 
by  plaintiff's  wife,  and  it  was  recorded  on  March 
26,  1941,  in  Book  18300,  at  Page  129  of  Official 
Records,  County  of  Los  Angeles,  State  of  Califor- 
nia. A  copy  of  the  deed  was  furnished  to  the 
Commissioner  of  Internal  Revenue  through  his 
examining  revenue  agent.  Likewise,  a  true  copy 
of  the  same  recorded  deed  is  attached  hereto, 
marked  Exliibit  A,  and  by  reference  is  made  part 
hereof.  This  deed  was  recorded  as  Document  No. 
1055  and  bore  an  endorsement  directing  that  the 
Recorder  mail  the  deed  after  its  recordation  to  Mrs. 
Bryant  Essick,  plaintiff's  said  wife.  The  original 
deed,  after  being  recorded,  was  in  fact  mailed  to 
and  received  by  Mrs.  Bryant  Essick  in  an  envelope 
of  the  County  Recorder,  postmarked  April  7,  1941, 
which  said  envelope  and  deed  have  been  retained 
and  will  be  produced  for  inspection  upon  request. 
Following  the  execution  and  delivery  of  the  afore- 
said deed  of  March  1,  1941,  which  was  accepted  by 
plaintiff's  wife,  plaintiff  and  his  wife  thereupon 
and  thereafter  held  said  property  as  their  commu- 
nity property  until  November  16,  1943,  when  they 
executed  an  Agreement  with  respect  thereto,  as 
hereinafter  set  forth.  One-half  of  the  property  so 
transferred  on  March  1,  1941,  into  the  community 
property  of  plaintiff  and  his  said  wife,  constituted 
a  valid  completed  gift  from  plaintiff  to  his  wife 
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of  a  one-fourth  interest  in  the  entire  partnership  of 
the  Essick  Manufacturing  Company. 

The  fair  market  vahie  of  the  interest  in  said 
property  transferred  and  conveyed  on  March  1, 
1941,  by  plaintiff  to  his  wife  was  equal  in  amount 
to  the  fair  market  value  of  the  interest  which  plain- 
tiff retained  therein,  and  said  transfer  of  March  1, 

1941,  to  plaintiff's  wife  was  subject  to  gift  tax  and 
was  taxable  on  such  basis.     On  or  about  April  3, 

1942,  plaintiff  filed  with  the  Collector  of  Internal 
Revenue,  at  Los  Angeles,  a  donor's  gift  tax  return 
for  the  calendar  year  1941  on  Treasury  Depart- 
ment Form  709,  reporting  thereon  the  aforesaid 
transfer  of  property  to  his  wife  under  date  of 
March  1,  1941,  at  a  value  on  said  gift  date  of  $43,- 
189.37,  less  an  annual  exclusion  of  $4,000,  and  re- 
sulting net  taxable  gifts  for  1941  of  $39,189.37, 
against  which  plaintiff  claimed  his  then  allowable 
specific  exemption  of  $40,000  to  the  extent  of  said 
$39,189.37  of  net  taxable  gifts.  This  1941  gift  tax 
return  was  accepted  by  the  Commissioner  of  In- 
ternal Revenue  as  filed  and  no  question  was  ever 
raised  by  the  Commissioner,  or  his  subordinates, 
with  respect  to  the  correctness  of  said  1941  return, 
until  July  29,  1946, «  when  the  Internal  Revenue 
Agent  in  Charge  at  Los  Angeles  issued  a  thirty- 
day  letter  covering  an  examination  of  plaintiff's 
gift  tax  return  filed  for  the   subsequent  year  of 

1943,  as  hereinafter  described. 

Between  March  1,  1941,  and  December  31,  1943, 
inclusive',  plaintiff  made  no  further  reportable  tax- 
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able  gifts ;  but,  on  November  16,  1943,  plaintiff  and 
his  said  wife,  Jeanette  Marie  Essick,  entered  into 
a  written  agreement  entitled  Property  Settlement 
Agreement,  which  was  duly  executed  and  acknowl- 
edged by  each  of  them  and  recorded  in  the  office 
of  the  Los  Angeles  County  Recorder  at  Los  An- 
geles, California,  on  November  22,  1943,  as  Docu- 
ment No.  772,  in  Book  20417,  at  Page  355  of  Offi- 
cial Records  of  Los  Angeles  County.  A  true  copy 
of  said  Property  Settlement  Agreement,  executed 
November  16,  1943,  marked  Exhibit  B,  is  attached 
hereto  and  by  reference  made  part  hereof. 

By  said  Property  Settlement  Agreement  of  No- 
vember 16,  1943,  plaintiff  and  his  wife,  among 
other  things,  converted  their  entire  aforesaid  com- 
munity property  partnership  interest  in  the  Essick 
Manufacturing  Company  (aka  Essick  Machinery 
Company)  into  the  separate  property  of  each  as 
tenants  in  common  and  agreed  that  each  thereafter 
should  hold  his  and  her  respective  undivided  one- 
half  interest  free  from  any  and  all  community 
rights  or  privileges  of  the  other  spouse. 

On  October  22,  1945,  plaintiff  filed  a  donor's  gift 
tax  return  with  the  Collector  of  Internal  Reve- 
nue at  Los  Angeles,  California,  for  the  calendar 
year  1943,  reporting  therein  all  of  the  facts  with 
reference  to  the  aforesaid  Agreement  of  November 
16,  1943,  and  attaching  a  true  copy  of  said  Agree- 
ment as  part  of  the  return,  together  with  a 
statement  of  the  reasons  why,  in  plaintiff's  view 
of  the  transaction,  no  transfer  of  community  prop- 
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erty  by  way  of  gift  occurred  in  1943.  The  return 
indicated  that  there  were  no  gifts  for  1943,  that 
there  were  no  net  gifts  and  that  there  was  no  gift 
tax  due,  but  that  it  was  filed  because  the  provi- 
sions of  Gift  Tax  Regulation  108,  Sec.  86.2(c)  as- 
serted that  divisions  of  community  property  were 
taxable. 

By  statutory  90-day  notice,  dated  November  4, 

1946,  the  Commissioner  of  Internal  Revenue  ad- 
vised plaintiff,  by  registered  mail,  that  he  had  de- 
termined a  deficiency  in  gift  tax  against  plaintiff, 
as  donor,  for  the  calendar  year  1943,  of  $6,713.51 
which,  with  interest  thereon  of  $1,280.68,  was  there- 
after assessed  against  plaintiff  who,  on  May  29, 

1947,  pursuant  to  demand  therefor,  paid  said  tax 
and  interest  to  the  Collector  of  Internal  Revenue 
at  Los  Angeles,  California,  in  the  aggregate  amount 
of  $7,994.19.  Upon  information  and  belief,  plain- 
tiff states  that  said  Collector  promptly  paid  said 
amount  into  the  Treasury  of  the  United  States  for 
the  use  and  benefit  of  the  United  States.  A  true 
copy  of  the  Commissioner's  aforesaid  90-day  de- 
ficiency notice,  dated  November  4,  1946,  marked 
Exhibit  C,  is  attached  hereto  and  by  reference 
is  made  part  hereof. 

In  his  said  notice  of  deficiency  determination  for 
1943,  the  Commissioner  asserted  that  the  aforesaid 
*' agreement  of  November  16,  1943,  by  which  cer- 
tain property  previously  held  as  community  prop- 
erty was  transmuted  into  tenancies  in  common," 
Involved  a  taxable  transfer  by  plaintiff  to  his  wife 
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in  1943  of  a  one-fourth  partnership  interest  in  the 
Essick  Manufacturing  Company  partnership.  The 
Commissioner,  in  his  said  deficiency  determination 
for  the  year  1943,  reduced  the  full  value  of  the  one- 
fourth  partnership  interest,  as  fomid  by  him  for 
November  16,  1943,  by  the  full  value  of  said  one- 
fourth  partnership  interest  as  it  existed  on  March 
1,  1941,  the  partnership  interest  having  grown  in 
size  and  value  between  the  two  dates. 

In  his  aforesaid  deficiency  notice  of  November 
4,  1946,  the  Commissioner  further  asserted  as  fol- 
lows: That  plaintiff  completed  on  November  16, 
1943,  the  transfer  of  a  full  one-fourth  interest  in 
Essick  Manufacturing  Company  of  a  value  of  $100,- 
000;  that  the  same  one-fourth  interest  was  only 
partially  transferred  on  March  1,  1941;  that  the 
value  of  the  same  interest  on  March  1,  1941,  was 
$43,189.37  and  that  the  latter  amount  should  be 
deducted  from  said  $100,000,  together  with  an- 
other item  of  $3,421.60;  that  the  said  net  value  of 
said  1943  alleged  gift  was  $43,389.03  and  that  plain- 
tiff was  liable  for  a  gift  tax  thereon  of  $6,713.51. 
Plaintiff  denied  in  his  complaint  herein  that  there 
was  any  gift  in  1943  as  determined  by  the  Com- 
missioner with  reference  to  such  partnership  in- 
terest. 

Plaintiff  states  that  the  conversion  of  said  com- 
munity property  partnership  interest  into  a  ten- 
ancy in  common  on  November  16,  1943,  did  not 
involve  any  transfer  of  property,  nor  any  transfer 
of  community  property  by  way  of  gift,  from  plain- 
tiff to  his  wife. 
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On  June  14,  1948,  plaintife  duly  and  timely  filed 
with  the  Collector  of  Internal  Revenue  at  Los  An- 
geles, California,  a  verified  claim  for  the  refund 
of  said  gift  tax  and  interest  aggregating  $7,994.19, 
together  with  interest  thereon  from  May  29,  1947. 
In  his  said  claim  for  refund,  plaintiff  set  forth 
the  facts  and  grounds  upon  which  he  relied  in  sup- 
port thereof.  The  facts  and  grounds  alleged  in 
his  complaint  filed  herein  were  also  set  forth  as 
facts  and  grounds  in  support  of  his  said  refund 
claim.  More  than  six  months  elapsed  from  the 
date  of  the  filing  of  said  refund  claim  by  plaintiff 
and  the  date  of  the  institution  of  this  action,  and 
the  Commissioner  of  Internal  Revenue  did  not  ren- 
der a  decision  thereon  within  that  time,  nor  has 
said  $7,994.19,  or  any  part  thereof,  been  refunded 
to  plaintiff,  nor  has  any  interest  thereon  been  paid 
to  plaintiff. 

/s/  BRYANT  ESSICK, 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  June,  1949. 

[Seal]        /s/  WILMA  A.  JONES, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  Aug.  22,  1952. 
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Exhibit  A 
Grant    of    Community    Interest 

Whereas  undersigned  owns  an  interest  in  real 
and  personal  property  hereinafter  described  as  his 
separate  property,  all  of  same  having  been  acquired 
by  him  prior  to  his  marriage  on  August  30,  1940, 
to  Jeanette  Marie  Essick;  and 

Whereas  it  is  the  desire  of  undersigned  to  vest 
in  his  said  wife  a  present,  consisting  and  equal 
community  interest  in  said  property  and  in  all 
property  acquired  by  them  from  income  derived 
therefrom,  the  same  as  if  said  property  had  been 
acquired  by  them  as  community  property  after  their 
said  marriage — 

Now  Therefore  undersigned,  in  consideration  of 
love  and  affection  which  he  has  and  bears  unto  his 
said  wife,  does  hereby  give,  grant,  convey  and  con- 
firm unto  said  Jeanette  Marie  Essick  such  an  in- 
terest in  said  property  as  will  vest  in  her  a  present, 
existing  and  equal  community  interest  therein. 

It  is  not  the  intention  of  this  instrument  to  create 
a  tenancy  in  common  with  said  wife  but  rather  to 
vest  in  her  such  an  interest  as  she  would  have  at 
the  present  time  were  said  property  to  be  acquired 
noAv  from  earnings  of  either  accumulated  or  earned 
since  their  marriage. 

The  interest  of  undersigned  in  said  property  is 
that  of  owner  of  a  full  undivided  half  interest 
therein  as  partner  with  his  father,  Newman  Essick ; 
and  the  property  referred  to  consists  of  all  the  as- 
sets of  every  kind  and  nature  of  that  certain  busi- 
ness known  as  Essick  Manufacturing  Company  now 


vs.  Bryant  Essick  21 

being  operated  by  said  partners  at  1950  Santa  Fe 
Street,  Los  Angeles,  California.  Among  the  assets 
of  said  partnership  and  business  is  included  real 
property  in  the  County  of  Los  Angeles,  State  of 
California,  described  as  follows: 

All  of  Lots  78  and  79  and  that  portion  of  Lot 
77  of  the  Kercheval  Tract,  as  per  map  re- 
corded in  Book  19,  page  61  of  Miscellaneous 
Records,  in  the  office  of  the  Recorder  of  said 
County,  described  as  follows: 

Beginning  at  a  point  in  the  westerly  line  of 
said  Lot  77,  distant  thereon  and  along  the 
westerly  line  of  Lot  76  north  3  degrees  45 
minutes,  east  68.08  feet  from  southwesterly 
comer  of  said  Lot  76;  said  point  of  beginning 
being  the  northwesterly  corner  of  the  land  con- 
veyed to  Los  Angeles  Chemical  Company,  a  cor- 
poration, by  deed  dated  February  1,  1927,  and 
recorded  in  Book  6663,  page  4.  Official  Rec- 
ords of  said  County,  thence  north  3  deg.  45 
min.  east  along  the  westerly  line  of  said  Lots 
77,  78  and  79.  95.15  feet  to  the  northwesterly 
corner  of  said  Lot  79;  thence  north  88  deg.  30 
min.  15  sec.  east  along  the  northerly  line  of 
said  Lot  79  140  feet  to  the  northeasterly  corner 
thereof ;  thence  south  03  deg.  45  min.  west  along 
the  easterly  line  of  said  Lots  77,  78  and  79,  94.95 
feet  more  or  less  to  the  northeasterly  corner  of 
said  land  so  conveyed  to  the  Los  Angeles  Chemi- 
cal Company;  thence  north  88  deg.  33  min.  40 
sec.  west  along  the  northerly  line  of  said  land 
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so  conveyed  to  Los  Angeles  Chemical  Company 
140  feet  to  the  point  of  beginning. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
this  1st  day  of  March,  1941. 

/s/  BRYANT  ESSICK. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  1st  day  of  March,  1941,  before  me  Leo 
B.  George,  a  Notary  Public  in  and  for  said  county 
and  state,  personally  appeared  Bryant  Essick,  per- 
sonally known  to  me  to  be  the  person  whose  name 
is  subscribed  to  the  foregoing  instrument  and  he 
acknowledged  to  me  that  he  executed  the  same. 

Witness  my  hand  and  official  seal. 

/s/  LEO  B.  GEORGE, 
Notary  Public  in  and  for  the  county  of  Los  An- 
geles, state  of  California. 

Recorded  March  26,  1941,  in  Book  18300  at  Page 
129  of  Official  Records,  County  of  Los  Angeles, 
State  of  California. 

MAME  B.  BEATTY, 

Exhibit  B 

Property  Settlement  Agreement 

This  Agreement  made  and  entered  into  this  16th 
day  of  November,  1943,  by  and  between  Bryant 
Essick  and  Jeanette  Marie  Essick,  his  wife,  both 
of  the  City  and  County  of  Los  Angeles,  and  State 
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of  California.  Whereas,  the  parties  hereto  are  the 
owners  of  certain  property  including  bank  accounts, 
securities,  partnership  interests  and  other  prop- 
erty, all  more  fully  described  in  Schedule  "A"  at- 
tached hereto  and  hereby  made  a  part  hereof,  all 
of  such  property  being  the  Community  Property 
of  the  parties  hereto  and  acquired  by  them  since 
their  marriage  on  August  30,  1940,  and  during  their 
residence  in  the  State  of  California;  and  Whereas, 
the  parties  hereto  desire  to  vest  in  each  other  an 
equal,  existing  and  separate  but  undivided  interest 
in  and  to  all  of  such  property  and  in  all  of  the  in- 
come derived  therefrom  and  in  all  property  acquired 
with  such  income,  or  the  rents,  profits  and  issues 
thereof,  all  as  tenants  in  common  as  defined  in  the 
Civil  Code  of  California,  Sections  685  and  686;  and 
Whereas,  the  parties  hereto  desire  to  vest  in  each 
other  an  equal,  existing  and  separate  but  undivided 
interest  in  and  to  all  income  and  other  property 
derived  by  either  or  both  of  them  as  the  result  of 
their  labor  or  the  products  of  their  minds,  all  as 
tenants  in  common  as  hereinbefore  defined;  Now 
Therefore,  the  parties  hereto,  in  consideration  of  the 
love  and  affection  which  each  bears  to  the  other, 
do  as  of  the  date  hereof,  give,  grant  and  convey 
unto  each  other  such  interests  in  and  to  all  of  such 
property  as  will  immediately  transmute  such  prop- 
erty ownership  into  tenants  in  common,  as  herein- 
before defined,  and  vest  in  them  an  equal,  existing 
and  separate  but  undivided  interest  therein ;  and  do 
as  of  the  date  hereof  terminate  all  of  their  interests 
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therein  which  may  be  inconsistent  with  such  in- 
terests as  tenants  in  common  and  do  further  agree 
to  execute  any  and  all  instruments  which  may  be 
necessary  to  formally  record  such  Tenancy  in  com- 
mon. The  parties  hereto  do  hereby  further  agree 
that  all  income  and  other  property  derived  by  either 
or  both  of  them  as  the  result  of  their  labor  or  the 
products  of  their  minds  shall  be  received  by  them 
as  tenants  in  common,  as  hereinbefore  defined,  and 
not  as  Community  Property  as  defined  in  the  Civil 
Code  of  California,  section  687  or  Sections  161a  and 
164.  The  parties  hereto  join  in  the  execution  of 
this  agreement  for  the  purpose  of  making  and  con- 
senting to  such  gifts,  grants,  conveyances  and  trans- 
mutation and  accepting  such  tenancy  in  common 
interests  as  their  respective  equal,  existing  and 
separate  but  undivided  interests.  In  Witness 
Whereof,  the  parties  hereto  have  hereunder  set  their 
hands  the  day  and  year  first  herein  written. 

BRYANT  ESSICK, 

JEANETTE  MARIE  ESSICK. 

State  of  California,  and 
County  of  Los  Angeles — ss. 

On  this  16th  day  of  November,  1943,  before  me, 
the  undersigned,  a  Notary  Public  in  and  for  said 
County  and  State,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared,  Bryant  Es- 
sick  and  Jeanette  Marie  Essick,  his  wife,  known  to 
me  to  be  the  persons  whose  names  are  subscribed 
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thereto  and  acknowledged  to  me  that  they  executed 
the  within  instrument.  In  Witness  Whereof,  I  have 
hereunto  set  my  hand  and  affixed  my  official  seal 
the  day  and  year  in  this  certificate  first  above  writ- 
ten. 

[Seal]  C.  L.  TALLACKSON, 

Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  Sept.  25, 1945. 

Schedule  "A" 

(a)  A  one-half  (V2)  general  partnership  interest 
in  that  certain  business  known  as  Essick  Machinery 
Company  and  as  Essick  Manufacturing  Company, 
operated  as  a  partnership,  with  its  principal  office 
located  at  1950  Santa  Fe  Avenue,  Los  Angeles, 
California. 

(b)  668  shares  (now  in  name  of  Jeanette  Essick) 
and  10  shares  (now  in  name  of  Bryant  Essick)  of 
the  corporate  stock  of  West  Coast  Pipe  and  Steel 
Company,  a  California  Corporation. 

(c)  Deposit  Accounts  as  listed  below: 

Bank  and  Branch  Security  First  National  Trust 
and  Savings  Bank,  Vernon  Branch. 

Type  of  Account:     Commercial. 

In  the  Names  of:  Bryant  Essick  or  Jeanette 
Marie  Essick. 

Balance  as  of  the  first  day  of  October,  1943, 
$3,668.40. 

#772  Copy  of  original  recorded  at  request  of 
Bryant  Essick,  Nov.  22,  1943,  9 :45  A.M. 
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Copyist  #102,  Compared,  Mame  B.  Beatty, 
County  Recorder,  By  B.  D.  Manning  (165),  Deputy. 
$1.50-9-M. 

State  of  California, 
County  of  Los  Angeles — ss. 

I  hereby  certify  the  foregoing  to  be  a  full,  true 
and  correct  copy  of  the  instrument  appearing  re- 
corded in  Book  No.  20417  of  Official  Records,  Page 
355,  Records  of  Los  Angeles  County,  and  that  I 
have  carefully  compared  the  same  with  the  original 
record. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  afi&xed  my  Official  Seal,  this  27th  day  of 
May,  1949. 

MAME  B.  BEATTY, 
County  Recorder, 

[Seal]  By  /s/  P.  H.  STRONG, 

Deputy. 


vs.  Bryant  Essick  27 

Exhibit  C 


Treasury  Department 
Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 
Office  of 

Internal  Revenue  Agent  in  Charge 
Los  Angeles  Division 
LA:GT:90D:NAB 

Nov.   4,   1946 
Mr.  Bryant  Essick 
3756  Effingham  Place 
Los  Angeles  27,  California 

Dear  Mr.  Essick : 

You  are  advised  that  the  determination  of  your 
gift  tax  liability  for  the  calendar  year  1943  dis- 
closes a  deficiency  of  $6,713.51,  as  shown  in  the 
statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  The  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washington, 
D,  C,  for  a  redetermination  of  the  deficiency  or 
deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 


28  United  States  of  America 

Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JE., 
ROBERT  E.  HANNEOAN, 

Commissioner, 

By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent 
in  Charge. 
NAB  :vac 
Enclosures : 
Statement 
Form  of  waiver 
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LA  :GT  :90D  :NAB 
District  of  Sixth  California 
Year: 1943 
Donor :  Bryant  Essick 

Statement 

Gift  tax  year  Liability  Assessed  Deficiency 

1943  $6,713.51  $0.00  $6,713.51 

In  making  this  determination  of  the  federal  gift  tax  liability  of 
the  above-named  donor,  careful  consideration  has  been  given  to 
the  report  of  examination  dated  June  13,  1946. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  George  H.  Zeutzius,  1008  Security  Building, 
510  South  Spring  Street,  Los  Angeles  13,  California,  in  accord- 
ance with  the  authority  contained  in  the  power  of  attorney  exe- 
cuted by  you. 

Adjustments  to  Net  Gifts : 

Returned  Determined 
Schedule  A  of  return : 

Total  gifts,  other  than  charitable, 

public  and  similar  gifts,  1943 $0.00        $53,389.03 

Less :  Exclusions 0.00  3,000.00 

Included  amount  of  gifts $0.00        $50,389.03 

Specific  exemption 0.00  0.00 


Net  gifts $0.00        $50,389.03 

Explanation  of  Changes : 
Schedule  A  of  return : 
Item  1 $0.00        $53,389.03 

The  determined  value  represents  the  value  of  the  transfers  from 
the  donor  to  his  wife  effected  under  and  by  virtue  of  the  property 
settlement  agreement  of  November  16,  1943  by  which  certain 
property  previously  held  as  community  property  was  transmuted 
into  tenancies  in  common.   Said  value  is  computed  as  follows : 
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Full  value  of  one  fourth  interest  in  Essick 
Manufacturing  Company,  the  transfer  of 
which  was  completed  on  November  16, 1943  : 
Full  value  of  business  $400,000.00* 

one-fourth  thereof  $100,000.00 

Less:  (1)  Value  of  same  interest  as  of 
March  1, 1941  partially  transferred  to 
wife  and  included  in  1941  gifts $43,189.37 

(2)  Value  of  329  shares  of  West  Coast 
Pipe  &  Steel  Co.  passing  from  wife  to 
husband  as  part  of  the  property  settle- 
ment and  division — 
@  $10.40  per  share 3,421.60        46,610.97 

Net  value  of  gift $  53,389.03 

*  In  making  this  determination  "  goodwill "  value  equal  to  $68,- 
199.28  was  added  to  adjusted  net  worth  as  of  November  16,  1943 
of  $331,800.72  to  comprise  the  full  determined  value  of  the  busi- 
ness of  $'400,000.00. 

Computation  of  Tax 

Keturned  Determined 

Net  gifts  for  1943 $       0.00    $50,389.03 

Total  net  gifts  for  preceding  years 9,189.37        9,189.37 

Total  net  gifts .'. $9,189.37     $59,578.40 

Tax  on  total  net  gifts $       0.00    $  7,045.95 

Tax  on  net  gifts  for  preceding  years 0.00  332.44 

Tax  on  net  gifts  for  1943 $       0.00    $  6,713.51 

Total  tax  payable $       0.00    $  6,713.51 

Total  tax  assessed 0.00  0.00 

Deficiency  $       0.00    $  6,713.51 

[Endorsed]:    FHed  June  24,  1949. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  above  named,  and  in 
answer  to  the  plaintiff's  complaint,  admits,  denies 
and  alleges: 

I. 
Admits  the  allegations  contained  in  paragraph  I 
thereof. 

II. 
Admits  the  allegations  contained  in  paragraph 

II  thereof. 

III. 
Admits  the  allegations  contained  in  paragraph 

III  thereof. 

IV. 
Admits  the  allegations  contained  in  paragraph 

IV  thereof. 

V. 
Admits  the  allegations  contained  in  paragraph 

V  thereof. 

VI. 

In  answer  to  paragraph  VI  thereof,  defendant 
admits  that,  by  virtue  of  the  delivery  and  acceptance 
of  said  deed,  the  plaintiff  and  his  wife  thereupon 
became  the  co-owners  of  said  property  as  Cali- 
fornia community  property  of  the  post-1927  type. 

The  legal  conclusions  asserted  in  the  second  sen- 
tence of  said  paragraph  VI  are  not  relevant  or 
pertinent  to  the  issues  raised  by  the  complaint  or 
by  the  refund  claim,  and  therefore  do  not  call  for 
answers  thereto. 
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VII, 

In  answer  to  the  legal  conclusions  contained  in 
paragraph  VII  thereof,  defendant  admits  that  all 
property  interests,  including  community  property 
interests  of  all  spouses,  are  entitled  to  protection 
against  unconstitutional  attack.  In  that  connec- 
tion, defendant  alleges  that  the  facts  set  forth  in 
plainiff's  complaint  do  not  evidence  or  constitute 
an  unconstitutional  attack  upon  the  property  in- 
terests of  either  the  plaintiff  or  his  wife. 

VIII. 

In  answer  to  paragraph  VIII  thereof,  defendant 
denies  that  the  fair  market  value  of  the  community 
interest  received  in  1941  by  plaintiff's  wife  was 
equal  to  the  fair  market  value  of  the  community 
interest  retained  by  the  plaintiff -husband.  In  that 
connection,  defendant  alleges  that  said  interest 
transferred  by  the  plaintiff  to  his  wife  was  never 
of  any  direct  or  immediate  economic  benefit  to  her 
until  November  16,  1943,  when  said  community  co- 
ownership  was  transformed  into  a  tenancy  in  com- 
mon co-ownership,  as  alleged  in  paragraph  X  of 
said  complaint;  and  that  on  November  16,  1943, 
there  vested  in  plaintiff's  wife,  for  the  first  time, 
the  legally  enforceable  rights  and  powers,  acting 
individually,  (a)  to  dispose  of  her  undivided  half 
of  said  properties,  either  by  gift  or  for  a  valuable 
consideration,  (b)  to  possess,  manage  and  control 
the  same,  (c)  to  contract  and  incur  personal  debts 
and  obligations  on  the  credit  thereof  (d)  to  sue  in 
respect  thereof,  and  (e)  to  do  therewith  as  she 
pleased. 
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The  legal  conclusions,  to  the  effect  that  the  trans- 
action of  March  1,  1941,  was  legally  subject  to  Fed- 
eral gift  tax  and  was  legally  taxable  on  the  basis 
alleged,  are  neither  relevant  nor  pertinent  to  the 
issues  raised  by  the  complaint  or  refund  claim,  and 
therefore  do  not  call  for  answers  thereto. 

IX. 

The  facts  alleged  in  paragraph  IX  thereof  are 
not  relevant  or  pertinent  to  the  issues  raised  by  the 
complaint  or  refund  claim,  and  therefore  do  not 
call  for  answers  thereto. 

X. 

Admits  the  allegations  contained  in  paragraph  X 
thereof. 

XI. 

Admits  the  allegations  contained  in  paragraph 
XI  thereof. 

XII. 

In  answer  to  paragraph  XII  thereof,  defendant 
admits  that  the  plaintiff  filed  a  donor's  gift  tax 
return  for  1943,  on  the  date  alleged,  and  attached 
thereto  a  true  copy  of  said  agreement  of  November 
16,  1943,  together  with  a  statement  of  the  reasons 
why  plaintiff  believed  that  no  taxable  gift  occurred. 
Defendant  denies,  however,  that  no  taxable  gift  oc- 
curred in  1943. 

The  defendant  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the 
allegation  that  the  return  filed  by  the  plaintiff  re- 
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ported  ''all  of  the  facts  with  reference  to  the  Agree- 
ment of  November  16,  1943." 

XIII. 

Admits  the  allegations  contained  in  paragraph 

XIII  thereof,  except  that  defendant  alleges  that 
$7,955.11  was  paid  to  the  Collector  on  the  29th  day 
of  May,  1947,  and  that  $39.08  was  so  paid  on  the 
2nd  day  of  June,  1947. 

XIV. 

Admits  the  allegations  contained  in  paragraph 

XIV  thereof,  except  that  defendant  denies  that  the 
Commissioner's  determination  that  the  1943  trans- 
action involving  a  taxable  transfer  was  based  upon 
an  erroneous  theory  or  conclusion.  Defendant  ad- 
mits, however,  that  the  Commissioner  erred  in  re- 
ducing "the  full  value"  of  the  undivided  property 
interests  transferred  to  the  wife  in  1943,  by  the 
March  1,  1941,  full  value  of  such  interests.  De- 
fendant further  admits  that  such  error  resulted 
in  an  equally  erroneous  reduction  in  the  amount 
of  the  1946  gift  tax  deficiency  determination  and 
in  the  1947  deficiency  assessment. 

XV. 

In  answer  to  paragraph  XV,  defendant  admits 
that  in  the  1946  deficiency  notice  the  Commissioner 
expressed  his  determination  that  plaintiff,  on  No- 
vember 16,  1943,  made  a  transfer  to  his  wife  of 
property  interests  having  a  value  of  $100,000;  ad- 
mits that  he  determined  that  the  net  value  of  said 
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1943  gift  was  $43,389.03 ;  and  admits  that  the  Com- 
missioner determined  that  the  plaintiff  was  liable 
for  a  gift  tax  thereon  of  $6,713.51. 

The  other  facts  alleged  in  said  paragraph  XV 
are  neither  relevant  nor  pertinent  to  the  issues 
raised  by  the  complaint  or  refund  claim,  and  there- 
fore do  not  call  for  answers  thereto. 

XVI. 

Denies   the   allegations   contained   in  paragraph 

XVI  thereof. 

XVII. 
Admits  the  allegations  contained  in  paragraph 

XVII  thereof. 

XVIII. 
Admits  the   allegations  contained  in  paragraph 

XVIII  thereof. 

XIV. 
Admits  that,  at  the  time  of  the  commencement  of 
this  suit,  more  than  six  months  had  expired  from  the 
date  of  the  filing  of  said  refund  claim  and  admits 
that  at  said  time  the  Commissioner  of  Internal  Rev- 
enue had  not  rendered  a  decision  thereon. 

XX. 

Admits  the  allegations  contained  in  paragraph 
XX  thereof. 

Wherefore,  having  fully  answered,  defendant 
prays  that  it  be  hence  dismissed  with  its  costs  in 
this  behalf  expended. 

By  /s/  E.  H.  MITCHELL, 

Attorney  for  Defendant. 

[Endorsed] :     Filed  August  18,  1949. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  AFFIDAVIT  OF  BRYANT 
ESSICK  IN  SUPPORT  OF  HIS  MOTION 
FOR  SUMMARY  JUDGMENT 

State  of  California, 
County  of  Los  Angeles — ss. 

Bryant  Essick,  being  first  duly  sworn,  deposes 
and  says  that  this  affidavit  is  supplementary  to  the 
affidavit  filed  herein  under  date  of  June  24,  1949, 
in  support  of  his  motion  for  summary  judgment; 
that  if  called  upon  as  a  witness  in  this  case,  he 
would  further  testify  that  on  May  29,  1947,  he 
drew  his  personal  check,  payable  to  the  order  of 
the  Collector  of  Internal  Revenue,  for  the  amount 
of  $7,994.19,  and  authorized  Geo.  H.  Zeutzius,  one 
of  his  attorneys,  to  sign  a  letter  addressed  to  the 
Collector  of  Internal  Revenue,  under  date  of  May 
29,  1947,  in  connection  with  the  transmittal  to  the 
Collector  at  Los  Angeles  of  the  aforesaid  check; 
that  there  is  attached  hereto  a  photostatic  copy  of 
both  sides  of  his  said  check  and  of  the  original 
letter  signed  by  his  attorney,  addressed  to  the  Col- 
lector, transmitting  said  check,  in  payment  of  all 
gift  tax  and  interest,  the  refund  of  which  is  sought 
by  the  plaintiff's  complaint  filed  herein;  that  said 
check  and  letter,  true  photostatic  copies  of  which 
are  annexed  hereto  and  by  reference  made  part 
hereof,  were  actually  delivered  to  the  Collector  at 
Los  Angeles  on  May  29,  1947,  and,  on  said  letter, 
the  Collector's  cashier  duly  receipted  the  aforesaid 
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check  of  $7,994.19;  that  said  check  was  promptly 
paid  upon  presentation  to  the  bank  on  which  it 
was  drawn,  as  shown  by  the  photostatic  copy 
thereof. 

The  purpose  of  this  affidavit  is  to  disprove  the 
allegation  in  paragraph  XIII  of  defendant's  an- 
swer to  the  effect  that  the  amount  of  $7,994.19  was 
paid  in  two  separate  sums,  part  on  May  29  and  part 
on  June  2,  1947. 

/s/  BRYANT  ESSICK. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  September,  1949. 

[Seal]        /s/  C.  L.  TALLACKSON, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  Sept.  25,  1949. 
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Law  Offices 

Zeutzius  &  Ste:ffes 

Suite  518,  Security  Building 

510  South  Spring  Street 

Los  Angeles  13,  California 

May  29,  1947 

[Stamp]  :  Received  with  remittance  May  29,  '47. 
Coll.  Int.  Rev.,  Los  Angeles,  Cal.  JR. 

Collector  of  Internal  Revenue 
Los  Angeles  12,  California 

Attention :  Mr.  J.  H.  Struthoff,  Rm.  G-8 
Dear  Sir: 

In  accordance  with  telephone  conversation  of 
today,  there  is  enclosed  the  check  of  our  client, 
Bryant  Essick,  payable  to  your  order,  in  the  amount 
of  $7,994.19,  in  payment  of  all  gift  tax  and  interest 
to  date  which  has  been  assessed  against  him  for  the 
calendar  year  1943. 

Your  office  advised  me  today  by  telephone  that  the 
enclosed  amount  is  correct  and  includes  all  interest 
to  date. 

Very  truly  yours, 

/s/  GEO.  H.  ZEUTZIUS  of 
ZEUTZIUS  &  STEFFES. 
GHZibrc 
Enc. 
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Check 

No.  1432 

May  29,  1947. 

Pay  to  the  order  of:  Collector  of  Internal  Rev- 
enue, $7,994.19,  Seven  Thousand  Nine  Hundred 
Ninety  Four  and  19/100  Dollars. 

Vernon  Branch :  Security  First  National  Bank  of 
Los  Angeles,  2808  Sante  Fe  Avenue,  Vernon. 

/s/  BRYANT  ESSICK. 

[Stamp] :     [Illegible  on  back  of  check.] 

[Endorsed] :     Filed  Sept.  19,  1949. 


[Title  of  District  Court  and  Cause.] 

DECISION 

The  motions  for  summary  judgment,  heretofore 
made,  argued  and  submitted,  are  now  decided  as 
follows : 

(1)  The  motion  of  the  plaintiff  for  summary 
judgment,  dated  June  24,  1949,  is  granted  and  judg- 
ment is  ordered  for  the  plaintiff  as  prayed  for  in 
the  Complaint,  the  amount  to  be  computed  in  ac- 
cordance with  Local  Rule  7(h). 

i        (2)     The  motion  of  the  defendant  for  summary 
judgment,  dated  April  22,  1949,  is  denied. 
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Findings  and  judgment  to  be  prepared  by  counsel 
for  the  plaintiff  under  Local  Rule  7. 

Comment 

Both  parties  have  moved  for  summary  judgment. 
Without  trying  to  hold  them  to  a  consistency  which 
would  result  in  an  admission  that  each  party,  by 
making  such  motion,  concedes  that  no  issuable  fact 
remains  to  be  decided.  I  am  of  the  view,  on  the 
record,  that  this  is,  indeed,  the  case  and  that  there 
is  no  issuable  fact. 

The  only  question  is  one  of  law.  whether  the 
agreement  of  November  16,  1943,  between  the  plain- 
tiff and  his  wife,  converting  the  community  prop- 
erty into  a  tenancy  in  common  constituted  a  trans- 
fer by  way  of  gift,  which  was  taxable  as  such.  (IRC, 
Sec-.  1000(d). ")  A  consideration  of  the  contentions 
made  at  the  oral  arguments  and  the  numerous  memo- 
randa filed  before  and  since,  leads  me  to  the  con- 
clusion that  no  taxable  gift  arose  by  the  transaction. 

Hence  the  ruling  above  made. 

Dated  this  13th  day  of  October,  1949. 

/s/  LEOX  R.  YAXKWICH, 
Judge. 

[Endorsed]  :     Filed  October  13,  1949. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  cause  came  on  for  hearing  on  September  19, 
1949,  before  the  Honorable  Leon  E.  Yankwich, 
Judge  presiding,  on  plaintiff's  and  defendant's  re- 
spective motions  for  summary  judgment,  and  the 
following  proceedings  were  had :  Plaintiff  appeared 
by  Zeutzius  &  Steffes,  by  Geo.  H.  Zeutzius,  and  de- 
fendant appeared  by  James  M,  Carter,  United 
States  Attorney,  by  E.  H.  Mitchell,  Assistant  L^nited 
States  Attorney;  the  motions,  having  been  briefed 
and  argued  by  coimsel  for  both  parties,  were  sub- 
mitted to  the  Court  for  decision  on  the  complaint, 
answer,  supporting  affidavits  of  plaintiff,  with  an- 
nexed exhibits,  certified  copies  of  plaintiff's  original 
1941  and  1943  gift  tax  returns  and  documentary  evi- 
dence of  payment  of  the  tax  and  date  thereof;  and 
the  Court  having  found  that  there  is  no  genuine 
issue  as  to  any  material  fact  and  that  plaintiff'  is 
entitled  to  judgment  as  a  matter  of  law,  and  ha\dng 
filed  its  decision  herein  granting  the  motion  of  plain- 
tiff for  summary  judgment  and  denying  the  motion 
of  defendant  for  summary  judgment,  and  having 
ordered  judgment  for  plaintiff  as  prayed  for  in  the 
complaint,  now,  being  fully  advised  in  the  premises, 
makes  its  written  findings  of  fact  and  conclusions 
of  law,  as  follows : 

Findings  of  Fact 
1.     This  is  a  civil  action,  arising  under  the  inter- 
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nal  revenue  laws  of  the  United  States,  and  is  for 
the  recovery  of  federal  gift  taxes  and  interest 
thereon  alleged  to  have  been  erroneously  and  il- 
legally assessed  against  and  collected  from  the  plain- 
tiff, Bryant  Essick.  Jurisdiction  is  conferred  by 
Title  28,  United  States  Code,  Section  1346. 

2.  Plaintiff  is  a  citizen  of  the  United  States,  a 
resident  of  the  State  of  California,  in  Los  Angeles 
County,  City  of  Los  Angeles,  and  within  the  juris- 
diction of  this  Court. 

3.  Plaintiff,  throughout  his  life,  has  been  and 
now  is  domiciled  in  California.  On  August  30,  1940, 
he  married  Jeanette  Marie  Essick.  At  all  times 
since,  they  have  resided  together  as  husband  and 
wife,  in  Los  Angeles,  California. 

4.  At  the  time  of  his  said  marriage,  and  until 
March  1,  1941,  plaintiff  owned  as  his  separate  prop- 
erty an  undivided  one-half  partnership  interest  in 
Essick  Manufacturing  Company  (known  also  as 
Essick  Machinery  Company),  an  active  business  co- 
partnership whose  assets  consisted  of  real  and  per- 
sonal property  situated  at  Los  Angeles,  California. 

5.  By  deed  dated,  executed  and  delivered  on 
March  1,  1941,  plaintiff  granted,  transferred  and 
conveyed  to  his  said  wife,  by  way  of  gift,  a  present, 
existing  and  equal  community  property  interest  in 
his  said  undivided  one-half  partnership  interest  as 
it  existed  on  said  date.  This  deed  was  accepted  by 
plaintiff's  wife,  and  it  was  recorded  on  March  26, 
1941,  in  the  office  of  the  County  Recorder  for  Los 
Angeles  County,  California.  A  copy  of  the  deed  was 
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furnished  to  the  Commissioner  of  Internal  Revenue 
through  his  examining  revenue  agent. 

6.  By  virtue  of  the  delivery  and  acceptance  of 
the  deed,  as  aforesaid,  plaintiff  and  his  wife  there- 
upon and  thereafter  held  said  property  as  com- 
munity property  under  the  laws  of  California.  One- 
half  of  the  property  so  transferred  constituted, 
under  both  California  and  federal  applicable  laws, 
a  valid  completed  gift  from  plaintiff  to  his  wife  of 
a  one-fourth  interest  in  the  entire  partnership  of 
said  Essick  Manufacturing  Company. 

7.  The  fair  market  value  of  the  interest  in  said 
property,  transferred  and  conveyed  by  plaintiff  to 
his  wife  on  March  1,  1941,  was  equal  in  amount  to 
the  fair  market  value  of  the  community  property 
interest  which  plaintiff  retained. 

8.  On  or  about  April  3,  1942,  plaintiff  filed  with 
the  Collector  of  Internal  Revenue  at  Los  Angeles 
a  gift  tax  return  for  the  calendar  year  1941  on 
Treasury  Department  Form  709,  reporting  thereon 
the  aforesaid  transfer  to  his  wife  under  date  of 
March  1,  1941,  at  a  value  on  said  gift  date  of  $43,- 
189.37,  less  an  annual  exclusion  of  $4,000,  or  net 
taxable  gifts  for  1941  of  $39,189.37,  against  which 
plaintiff  claimed  his  then  allowable  specific  exemp- 
tion of  $40,000  to  the  extent  of  said  net  taxable  gifts. 
Said  return  was  accepted  by  the  Commissioner  of 
Internal  Revenue  as  filed,  and  more  than  four  years 
passed  without  any  question  being  raised  by  the 
Commissioner,  or  his  subordinates,  with  respe<?t  to 
the  correctness  of  said  1941  return. 
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9.  Between  March  1,  1941,  and  December  31, 
1943,  inclusive,  plaintiff  made  no  further  reportable 
taxable  gifts ;  on  November  16, 1943,  plaintiff  and  his 
said  wife,  Jeanette  Marie  Essick,  in  accordance  with 
permissive  provisions  of  California  law,  entered  into 
a  written  agreement  entitled  Property  Settlement 
Agreement,  which  was  duly  executed  and  acknowl- 
edged by  each  of  them  and  recorded  in  the  office  of 
the  Los  Angeles  County  Recorder  at  Los  Angeles, 
California,  on  or  about  November  22,  1943. 

10.  By  said  Agreement  of  November  16,  1943, 
plaintiff  and  his  wife,  among  other  things,  pursuant 
to  the  laws  of  California,  converted  their  entire 
aforesaid  community  property  partnership  interest 
in  the  Essick  Manufacturing  Company  (also  known 
as  Essick  Machinery  Company)  into  the  separate 
property  of  each  as  tenants  in  common  and  agreed 
that  each  should  hold  his  and  her  respective  un- 
divided one-half  interest  free  from  any  and  all  com- 
munity property  rights  or  privileges  of  the  other 
spouse. 

11.  On  October  22,  1945,  plaintiff  filed  a  donor's 
gift  tax  return  with  Harry  C.  Westover,  as  Col- 
lector of  Internal  Revenue  at  Los  Angeles,  Califor- 
nia, for  the  calendar  year  1943,  reporting  therein 
the  facts  with  reference  to  the  Agreement  of  No- 
vember 16,  1943,  attaching  a  true  copy  of  said 
Agreement  as  part  of  the  return,  together  with  a 
statement  of  reasons  why,  in  plaintiff's  view  of  the 
transaction,  no  taxable  gift  occurred  in  1943.  The 
return  indicated  that  there  were  no  gifts  for  1943, 
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that  there  were  no  net  gifts  and  that  there  was  no 
gift  tax  due. 

12.  By  statutory  ninety-day  notice,  dated  No- 
vember 4,  1946,  the  Commissioner  of  Internal  Rev- 
enue advised  plaintiff,  by  registered  mail,  that  he 
had  determined  a  deficiency  in  gift  tax  against 
plaintiff  as  donor,  for  the  calendar  year  1943,  of 
$6,713.51  which,  with  interest  thereon  of  $1,280.68, 
was  thereafter  assessed  against  plaintiff  who,  on 
May  29,  1947,  pursuant  to  demand  therefor,  paid 
said  tax  and  interest  to  Harry  C.  Westover,  as  Col- 
lector of  Internal  Revenue,  at  Los  Angeles,  Cali- 
fornia, in  the  aggregate  amount  of  $7,994.19.  Said 
Collector  promptly  paid  said  amount  into  the  Treas- 
ury of  the  United  States  for  the  use  and  benefit  of 
the  United  States. 

13.  In  arriving  at  his  determination  of  gift  tax 
deficiency  for  1943,  the  Commissioner  determined, 
so  far  as  here  material,  that  the  aforesaid  "agree- 
ment of  November  16,  1943,  by  which  certain  prop- 
erty previously  held  as  community  property  was 
transmuted  into  tenancies  in  common,"  involved  a 
taxable  transfer  by  plaintiff  to  his  wife  in  1943  of 
a  one-fourth  interest  in  the  Essick  Manufacturing 
Company  co-partnership.  The  Commissioner,  in  his 
said  determination  for  the  year  1943,  reduced  the 
full  value  of  the  one-fourth  partnership  interest,  as 
found  by  him  for  November  16,  1943,  by  the  full 
value  of  said  one-fourth  partnership  interest  as  it 
existed  on  March  1,  1941,  the  partnership  interest 
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having  grown  in  size  and  value  between  the  two 
dates  last  named. 

14.  In  his  aforesaid  deficiency  notice  of  Novem- 
ber 4,  1946,  the  Commissioner  further  determined  as 
follows:  That  plaintiff  completed  on  November  16, 
1943,  the  transfer  of  a  full  one-fourth  interest  in 
Essick  Manufacturing  Company  of  a  value  of 
$100,000 ;  that  the  same  one-fourth  interest  was  only 
partially  transferred  on  March  1,  1941;  that  the 
value  of  the  same  interest  on  March  1,  1941,  was 
$43,189.37  and  that  the  latter  amount  should  be  de- 
ducted from  said  $100,000,  together  with  another 
item  of  $3,421.60;  that  the  net  value  of  said  1943 
alleged  gift  was  $43,389,03  and  that  plaintiff  was 
liable  for  a  gift  tax  thereon  of  $6,713.51.  (In  its 
answer  to  the  complaint,  the  defendant  United 
States  now  alleges  that  the  Commissioner  erred 
in  reducing  the  1943  valuation  of  the  partnership 
interest  by  its  March  1,  1941,  value.  However,  this 
admission  does  not  affect  this  Court's  holding  of 
non-taxability  of  the  1943  transaction.) 

15.  On  June  14,  1948,  plaintiff  duly  filed  with 
the  aforementioned  Collector  of  Internal  Revenue  at 
Los  Angeles  a  verified  claim  for  the  refund  of  said 
gift  tax  and  interest  aggregating  $7,994.19  collected 
from  the  plaintiff,  as  aforesaid,  together  with  inter- 
est thereon  from  May  29,  1947.  In  his  said  claim 
for  refund,  plaintiff  set  forth  the  facts  and  grounds 
upon  which  plaintiff  relied  in  support  thereof. 

16.  The  facts  and  grounds  alleged  in  plaintiff's 
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complaint  were  also  set  forth  as  facts  and  grounds 
in  support  of  the  refund  claim  described  above. 

17.  At  the  time  of  the  commencement  of  this 
action,  more  than  six  months  had  expired  from  the 
date  of  the  filing  of  said  refund  claim  by  plaintiff, 
and  the  Commissioner  of  Internal  Eevenue  had  not 
rendered  a  decision  thereon. 

18.  Neither  the  total  sum  of  $7,994.19,  above 
mentioned,  nor  any  part  thereof,  has  been  refunded 
to  plaintiff. 

Upon  the  foregoing  findings,  the  Court  makes  and 
enters  the  following: 

Conclusions  of  Law 

1.  Plaintiff  has  complied  with  all  statutory  con- 
ditions constituting  conditions  precedent  to  the 
institution  and  maintenance  of  this  action. 

2.  The  pleadings,  affidavits,  papers  and  admis- 
sions submitted  in  connection  with  the  motions  for 
summary  judgment  create  no  genuine  issue  as  to  any 
material  fact.  Summary  judgment  is  proper  in  this 
case. 

3.  The  deed  executed  and  delivered  March  1, 
1941,  resulted  in  a  complete  gift  by  the  plaintiff  to 
his  wife  of  an  undivided  community  property  one- 
half  interest  in  said  partnership  interest,  and  plain- 
tiff correctly  filed  his  federal  gift  tax  return  in 
respect  thereof  for  1941. 

4.  The  written  Agreement  of  November  16,  1943, 
between  plaintiff  and  his  wife,  converting  the  com- 
munity property  into  a  tenancy  in  common,  did  not 
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involve,  result  in,  or  constitute  a  transfer  by  way 
of  gift,  within  the  meaning  of  the  gift  tax  provisions 
of  the  Internal  Revenue  Code.  (Sec.  1000 (d), 
I.R.C.) 

5.  The  Commissioner's  determination  of  gift  tax 
liability  against  plaintiff  for  the  calendar  year  1943 
was  erroneous  and  unlawful  and  his  assessment  of 
gift  tax  and  interest  thereon  against  plaintiff  in  the 
amounts  of  $6,713.51  and  $1,280.68,  respectively,  was 
erroneous,  illegal  and  contrary  to  law,  in  that  the 
conversion  of  said  community  property  partnership 
interest  into  a  tenancy  in  common  on  November  16, 
1943,  did  not  involve  any  transfer  of  community 
property  by  way  of  gift  from  plaintiff  to  his  wife, 
within  the  meaning  of  any  provisions  of  the  Internal 
Revenue  Code.  To  the  extent  that  Section  86.2(c) 
of  Treasury  Regulations  108  purports  to  hold  as 
taxable  the  conversion  into  tenancies  in  common  of 
community  property  by  spouses,  subsequent  to  1942, 
they  are  invalid  as  applied  to  plaintiff  and  his  wife 
under  the  facts  involved. 

6.  Plaintiff  incurred  no  federal  gift  tax  liability 
for  the  calendar  year  1943,  and  overpaid  his  federal 
gift  tax  for  such  year  in  the  amount  of  $6,713.51 
and  interest  of  $1,280.68,  both  of  which  amounts 
were  paid  by  him  to  the  Collector  of  Los  Angeles 
on  May  29,  1947. 

7.  Under  the  law  and  the  undisputed  facts,  plain- 
tiff is  entitled  to  recover  judgment  against  the  de- 
fendant for  the  principal  amount  of  $7,994.19,  to- 
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gether  with  interest  thereon  from  May  29,  1947,  ac- 
cording to  law. 

Dated:     October  19,  1949. 

/s/  LEON  R.  YANKWICH, 
U.  S.  District  Judge. 

Approved  as  to  Form: 

GEORGE  M.  CARTER, 

U.  S.  Attorney, 

By  /s/  E.  H.  MITCHELL, 

Asst.  U.  S.  Attorney. 

[Endorsed]  :     Piled  October  20,  1949. 


In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division. 

No.  9001-Y 

BRYANT  ESSICK, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  cause  came  on  for  hearing  on  September  19, 
1949,    before    the    Honorable   Leon   R.    Yankwich, 
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Judge  presiding,  on  plaintiff's  and  defendant's  re- 
spective motions  for  summary  judgment,  and  the 
following  proceedings  were  had :  Plaintiff  appeared 
by  Zeutzius  &  Steffes,  by  Geo.  H.  Zeutzius,  and 
defendant  appeared  by  James  M.  Carter,  United 
States  Attorney,  by  E.  H.  Mitchell,  Assistant 
United  States  Attorney;  the  motions,  having  been 
argued  by  counsel  for  both  parties,  were  submitted 
to  the  Court  for  decision  and  the  Court  having 
found  that  there  is  no  genuine  issue  as  to  any  ma- 
terial fact  and  that  plaintiff  is  entitled  to  judgment 
as  a  matter  of  law,  and  having  filed  its  decision 
granting  the  motion  of  plaintiff  for  summary  judg- 
ment as  prayed  for  in  the  complaint,  and  denying 
the  motion  of  defendant  for  summary  judgment, 
and  having  filed  its  written  findings  of  fact  and 
conclusions  of  law. 

Now,  Therefore,  by  reason  of  the  law  and  the 
facts  herein. 

It  Is  Ordered  (1)  that  plaintiff's  motion  for 
summary  judgment  be  and  the  same  hereby  is 
granted;  (2)  that  defendant's  motion  for  summary 
judgment  be  and  the  same  hereby  is  denied;  and 
it  is 

Further  Ordered,  Adjudged  and  Decreed  that  the 
plaintiff,  Bryant  Essick,  do  have  and  recover  judg- 
ment against  the  defendant,  United  States  of 
America,  in  the  amount  of  $7,994.19,  together  with 
interest  thereon  at  the  rate  of  six  (6)  per  centum 
per  annum  from  May  29,  1947,  in  accordance  with 
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Section  2411(a)   of  Title  28,  United  States  Code, 
as  amended. 

Dated:     This  19th  day  of  October,  1949. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Approved  as  to  form  and  computation  required 
under  Rule  7(h)  : 

JAMES  M.  CARTER, 

United  States  Attorney 

By  /s/  E.  H.  MITCHELL, 

Assistant  United  States 
Attorney. 

Judgment  entered  Oct.  20,  1949.  Docketed  Oct 
20, 1949,  Book  61,  Page  66. 

EDMUND  L.  SMITH, 

Clerk, 

By  /s/  C.  A.  SIMMONS, 
Deputy. 

[Endorsed]  :  Filed  October  20, 1949. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Above  Named  Plaintiff,  and  to  His  Attor- 
neys, Geo.  H.  Zeutzius  and  A.  P.  G.  Steffes, 
510  South  Spring  Street,  Los  Angeles  13, 
California : 

You,  and  Each  of  You,  Are  Hereby  Advised  that 
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the  defendant,  United  States  of  America,  does 
hereby  appeal  from  the  judgment  entered  in  the 
above  entitled  action  on  October  20, 1949. 

Dated :    This  16th  day  of  December,  1949. 

By  /s/  E.  H.  MITCHELL, 

Attorney  for  Defendant, 
United  States  of  America. 

[Endorsed] :  Piled  December  16, 1949. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 
CAUSE  ON  APPEAL 

Upon  motion  of  defendant-appellant,  and  good 
cause  appearing  therefor : 

It  Is  Hereby  Ordered  that  the  time  within  which 
to  file  the  record  and  docket  the  above  entitled 
cause  in  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  be,  and  the  same  is  hereby,  ex- 
tended to  and  including  the  16th  day  of  March, 
1950. 

Dated:   January  20, 1950. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Presented  by : 

/s/  E.  H.  MITCHELL, 

Assistant  U.  S.  Attorney. 

[Endorsed]  :  Filed  January  20, 1950. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  DESIGNATION  OF 
CONTENTS  OF  RECORD  ON  APPEAL 

Defendant  and  appellant  requests  that  the  com- 
plete record  and  all  the  proceedings  and  evidence  in 
the  above  entitled  action  be  incorporated  in  the 
record  on  appeal,  including  the  following : 

1.  Complaint ; 

2.  Defendant's  Motion  for  Summary  Judgment 
and  for  Dismissal,  dated  and  filed  April  22,  1949; 

3.  Plaintiff's  Motion  for  Summary  Judgment 
filed  June  24, 1949 ; 

4.  Answer  filed  August  18, 1949 ; 

5.  Decision  of  Judge  Leon  R.  Yankwich,  dated* 
and  filed  October  13, 1949 ; 

6.  Findings  of  Fact  and  Conclusions  of  Law, 
filed  October  20, 1949; 

7.  Judgment,  filed  and  entered  October  20,  1949; 
Entered  Judgment  Book  61,  page  66 ; 

8.  Plaintiff's  Exhibit  2,  accepted  in  evidence 
September  19  ,1949; 

9.  Plaintiff's  Exhibit  1,  accepted  in  evidence 
September  19,  1949; 

10.  Afiidavit  of  plaintiff,  Bryant  Essick,  in  sup- 
port of  his  Motion  for  Summary  Judgment,  with 
exhibits  attached,  filed  June  24, 1949 ; 

11.  Supplemental  Affidavit  of  Bryant  Essick  in 
support  of  his  Motion  for  Summary  Judgment, 
with  exhibits  attached,  filed   September   19,   1949; 
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12.  Notice  of  Appeal,  dated  and  filed  December 
16,  1949; 

13.  Order  Extending  Time  to  Docket  Cause  on 
Appeal,  dated  and  filed  January  20,  1950;  and 

14.  This  designation  of  portions  of  the  record  to 
be  contained  in  the  record  on  appeal. 

Dated :  February  9,  1950. 

By  /s/  E.  H.  MITCHELL, 

Attorney  for  Defendant- 
Appellant. 

[Endorsed]:     Filed  February  9,  1950. 


PLAINTIFF'S  EXHIBIT  No.  1 

United  States  of  America 
[Emblem] 

Treasury  Department 
Washington 

May  20,  1949. 

Pursuant  to  the  provisions  of  Section  661,  Chap- 
ter 17,  Title  28  of  the  United  States  Code  (Section 
882  of  the  Revised  Statutes  of  the  United  States), 
I  hereby  certify  that  the  annexed  is  a  true  copy  of 
Gift  Tax  Return  for  1943  (with  affidavit,  copy  of 
agreement,  schedules  and  balance  sheets  attached) 
filed  by  Bryant  Essick,  Los  Angeles,  California,  on 
file  in  this  Department. 
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Form  TOO 

TREASURY  DEPARTMENT 
Internal  R£venu«  Sekvicb 
(li.  vIxkI  November  I043) 


(Sp*c«  for  UHe  of  Collector) 

(H:r  22  1S4S 

Coli.  ot  Int.  Rev. 
6th  Oist.  Cal. 


)r/ ,    ..  .-r    Y- »  UNITED  STATES 

GIFT  TAX  RETURN. 

,  CALENDAR  YTIAR  19_  *?. 

(T*  b*  Had  In  dspllutc  with  th«  Collertor  of  InUrmil  BiTtnoe  for  the  d^ior'i  dlrtriet  »a\  Utnt 
thui  the  ISth  dar  of  March  foUowluc  tho  doM  of  the  csleof*  Hear)      ^-v 

:)0N0R    Irjrent Elfel«i.^_'*i_ 

. ^DRE.sa     '"""'"  """^756  iif?!tn]^am'"^ace ,  t^Ss^Jkngei 

/-"Cal. 
OiTizENSHip United  States /,_ 

JResidence 


(Same  as  above) 
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Have  you  (the  donor),  during  the  calendar  year  indicated  above,  without  an  adequate  and  foil  conaiderat 
worth,  ma(te  any  transfer  exceeding  |3,000  in  value  (or  regardless  of  valoe  if  a  f utuf e jfltfif^t ^  —  «~iY".t    ^ 

1,  Br  the  erMtiofi  of  >  trust  (..fliW-.)  or  the  r^ikina    (.  Br  the  imrekaedof  kjiif  iaa 
•/  a<l<2aion.  to  .  tTMt  prertoialy  creted  (.fl.O.)  "  **•  '""""W  fi  »- 


in  either  case  for  the  benefit  of  a  person  or  pertons 
other  than  yourself,  and  with  reaped  to  which  you 
retain  %>  power  to  revest  the  l>eneflcial  title  to 
the  property  in  yourself  or  to  change  the  benefl- 
ciarles/or  their  proportionate  benefits 
re/inytwAin^r  every  such  power  that  was  retained 
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^  created  tru»t 


er  that  was  i 


S.  By  permlttJns  a  beneficiary,  other  than  yourself,  to 
receive  the  income  from  a  tru»t  created  by  you 
and  with  respect  to  which  you  retained  the  power 
to  revest  the  beneficial  title  to  the  property  in 
yourself  or  to  changtj   the  beneficiaries  or  their 

proiwrtionate  benefits   ( — isQ.), 


[en  astcnani 


in  yourself  oi  you^  f"flM)  j .       

flclaries  or   t  leir   proportionate   benefits : 
TtlinqttiMhiniJ 


In  a  prerloody  iuued  poUcy  ( 


.Ni3...). 


by  the  cntiratjr  ( 
ffMrks«  or  mtsaw  of  a 
ooi  >t  ••  providad  in 


^  -^ToTMetiafa  8  of  th«  instmetlfcs  (.JlS«). 
T,  B»  wnjli^  eoBunmnity  property  to  aootfc«r.  or  br 


proi>erty  of  your  spouse  (_         _         _  ,     . 

entirety  of  yourself  and  spouse  (or  other  sfaalUr 
ownership),  to  ths  cxtont  of  your  Intsr— t  as  pr^ 

scribed  by  the  \    ' 


-liD..). 

If  the  answer  is  "Yes"  to  any  of  the  fgaegoing,  such  a  transfer  shoald  be  folly  disclosed  under 


iiutructioiu    (.. 
8.  Bt  any  other  method. 


rale  Mt  forth  In  HCtkm  «  e(  the 

a^e  >  Bchei^ure  k.     / 

hod.  dlmt  or  ladlreet  (JSflL ). ' 


1.  Amount  of  net  gifts  for  year  ( 

2.  Total  amount  of  net  gif|b/c^l 
Total  net  gifts  j 

4.  Tax  compoted  on  : 

5.  Tax  compoted  on 

6.  Tax  on  net  giftyift/year  (iUm  4  minus  item  5)  sJkSt.^BX   AttC— Qj 


AFFIDAVIT  OF  PERSON  FIUNG  RETUKN 

I  swear  (or  affirm)  that  this  return,  including  the  accompanying  schedules  and  statements,  if  any,  has  been 
the  best  of  my  knowledge  and  belief,  is  a  true,  correct,  and  complete  return  for  the  calendar  year  stated,  pursuant  Id 
law  and  the  r»fg-ala*.ionB  issued  thereunder,  and  no  transfer  required  by  said  law  and  regulations  to  be  retomed  other  thju^tha 
or  t^^nsf ers  diiclosed  herein  under  schedule  A  was  made  by  me  ( the  donor)  daring  said  calendar  year, 


NOTARIAL 
SEAL 


Sworn  to  and  sobscribe^  before  me  this 
day  of 


e  ( the  donor)  during  said  cal^dar  year.  ^-   /'"/*■ 

'  (Sl^&taic  of  donor/ij  nuU] I  /other  immmi. 
..  19.ifi 


(Sixnatureand  title  of  officer  edministe|^ii«  oath)  loiQ 

AFFIDAVrf  OP  PERSON >RlSJ»AKlNlIKETUKN 


( Addreae  of  pezeoa  fUlBf  T 


I  swear  (or  affirm)  that  I  prepared  this  retom  for  the  person  named  herein  and  that  this  retonif  inehiding  the 
ules  and  statements,  if  any,  is  a  true,  correct,  and  complete  statement  of  all  tke  information  respecting  the  donor*! 
which  I  have  any  knowledge.  ^  ^ 


KOTAMAL 
SEAL 


bacribed  before  me  this  ~ 


day  of 


Geonc 


7GR  H.;:^'JTZIUS 
UlTElCOBsr  UMTY  8LOO. 
LOS  ANGILts  13^  CftMri 


( Addraaa  of  penoa  prevaftes  letemi 
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Schedule  A — Total  Gifts  During  Year 
(see  sections  5,  6,  7,  8,  9, 10, 12,  and  16  of  instructions) 

(Schedule  A  is  attached  hereto) 

Schedule  B — Deductions  for  Charitable,  Public,  and  Similar  Gifts 
During  Year  (see  sections  10  and  13  of  instructions) 

[No  data  shown] 

Schedule  C — Returns,  Amounts  of  Specific  Exemption,  and  Net 
Gifts  for  Preceding  Years  (subsequent  to  June  6,  1932) 

Amount  of 
Calendar     Collection  District  in  Which         Specific     Amount  of 
Year  Prior  Return  Was  Filed         Exemption  Net  Gifts 

1941     6th  Collection  District  of 

California,  Los  Angeles $39,189.37        none 

(a)   Totals  for  preceding  years  (without 
adjustment  for  reduced  specific 
exemption)   $39,189.37        none 

( h )  Amount,  if  any,  by  which  total  specific  exemption, 
line  a,  exceeds  $30,000  (see  section  14  of 
instructions)  $9,189.37 

( c )           Total  amount  of  net  gifts  for  preceding  years 
(total,  last  column,  line  a,  plus  amount, 
if  any,  line  h)  $9,189.37 

[Stamped] :     Bureau  Record- 
Collector  of  Internal  Revenue, 
Los  Angeles  12,  California. 

Re:  Bryant  Essick, 

3756  Efangham  Place, 
Los  Angeles,  California. 

Sir: 

I  hereby  solemnly  swear  that  my  delinquency  in 
filing  a  Federal  Gift  Tax  Return  on  Form  709  for 
the  calendar  year  1943,  as  required  by  applicable 
Gift  Tax  Regulations,  was  due  to  no  intent,  wilful 
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or  otherwise,  on  my  part  to  violate  the  Internal 
Revenue  Laws  or  Regulations,  especially  if  it 
should  be  held  that  a  return  was  legally  required, 
but  was  occasioned  by  unintentional  oversight,  the 
facts  concerning  which  include  the  following: 

I  employed  a  tax  consultant  in  the  fall  of  1943 
to  prepare  gift  tax  returns  for  filing  by  March  15, 
1944,  relative  to  the  transactions  described  in  the 
attached  return.  I  thereafter  unintentionally  lost 
track  of  the  matter  because  of  the  pressure  of  my 
duties  in  managing  a  manufacturing  business  and 
the  disarming  of  my  memory  resulting  from  having 
entrusted  the  task  to  said  consultant  in  whom  I  had 
confidence  and  for  whose  services  I  had  paid  in 
advance.  The  matter  next  came  to  my  attention 
after  March  15,  1944.  I  promptly  checked  with  the 
tax  consultant  to  ascertain  whether  a  gift  tax  re- 
turn had  been  prepared  and  filed,  and  he  apparently 
had  no  clear  recollection  for  he  reported  that  he 
checked  into  the  matter  and  subsequently,  on  Feb- 
ruary 8,  1945,  advised  me  that  he  searched  his 
records  and  found  no  evidence  that  the  return  had 
been  filed,  but  stated  that  he  seemed  to  have  a  veiy 
clear  record  of  having  dictated  a  letter  which  was 
to  have  been  attached  to  the  return.  Said  tax  con- 
sultant on  February  8,  1945,  promised  to  prepare 
the  necessary  return  to  be  then  and  there  filed  with 
a  necessary  letter  of  explanation  and  for  my  sig- 
nature. However,  he  stated  that  no  tax  would  be 
payable  and  no  penalty  would  be  involved.  On  April 
26,  1945,  not  having  received  the  return,  I  again 
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insisted  on  said  tax  consultant  immediately  pre- 
paring the  same  and  threatened  to  employ  someone 
else  to  do  so  if  he  should  fail  to  respond  within 
15  days.  On  May  10,  1945,  said  consultant  again 
agreed  to  prepare  the  necessary  gift  return.  He  re- 
quested, that  I  furnish  certain  additional  informa- 
tion for  the  purpose  and  not  having  heard  from 
him,  I,  on  July  13,  1945,  again  requested  that  he 
23repare  the  return  immediately  and  forward  same 
to  me  together  with  a  letter  of  explanation  covering 
his  failure  in  the  premises,  to  be  filed  with  the 
return  and  an  affidavit  by  me. 

On  July  24,  1945,  said  tax  consultant  returned 
certain  papers  and  information  which  I  had  previ- 
ously given  or  caused  to  be  given  to  him  for  the 
purpose  of  preparing  a  gift  tax  return  for  1943, 
stating  that  he,  said  tax  consultant,  had  come  to  the 
conclusion  that  no  gift  tax  return  should  be  filed 
for  1943. 

Thereupon  through  my  general  attorney,  I  imme- 
diately employed  a  lawyer  specializing  in  tax  mat- 
ters for  the  purpose  of  having  him  examine  into 
the  1943  transactions  with  my  wife  for  the  purpose 
of  determining  whether  gift  tax  returns  should 
have  been  filed  and,  if  so,  to  prepare  them  for 
execution  and  filing  by  me.  The  attached  return  is 
the  result  of  my  recent  employment  of  the  attorney 
who  has  signed  the  return  as  the  person  preparing 
the  same. 

I  respectfully  request  that  the  foregoing  state- 
ment be  accepted  as  satisfactory,  that  no  action  be 
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taken  against  me  in  the  matter  and  that  no  penal- 
ties be  imposed. 

/s/  BRYANT  ESSICK. 

Subscribed  and  sworn  to  before  me  this  18  day 
of  October,  1945.  • 

[Seal]        /s/  C.  L.  TALLACKSON, 
Notary    Public    in    and    for   the    County    of    Los 
Angeles,  State  of  California. 

My  Commission  Expires  Sept.  25, 1949. 


Bryant  Essick 

3756  Effingham  Place 

Los  Angeles,  California 

1943  Gift  Tax  Return 
Schedule     A 

On  November  16,  1943,  taxpayer  and  his  wife, 
Jeanette  Marie  Essick,  evenly  divided  certain  com- 
munity property  into  separate  property,  to  be  held 
by  them  as  tenants  in  common  under  Sections  685 
and  686,  California  Civil  Code.  There  is  attached 
hereto  a  true  copy  of  written  agreement  executed 
by  them  on  November  16,  1943. 

Re :  Community  Property  Partnership  Interest 

As  a  result  of  said  community  division  on  No- 
vember 16,  1943,  each  spouse  thereupon  held  as 
separate  property  an  undivided  one-half  of  a 
half  interest  in  a  general  partnership   known  as 
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Essick  Machinery  Company  and  Essick  Manufac- 
turing Company,  1950  Santa  Fe  Avenue,  Los 
Angeles,  California.  The  value  of  each  separate 
interest  in  said  half  interest  in  the  partnership  as  of 
November  16,  1943,  was  $82,950.18*  based  on  an 
aggregate  net  worth  for  the  partnership  of  $331,- 
800.72.  See  the  two  partnership  balance  sheets 
attached  hereto.  Prior  to  March,  1941,  the  partner- 
ship interest  was  taxpayer-husband's  separate  prop- 
erty. By  written  grant  of  March  1,  1941,  it  was 
converted  into  community  property  and  a  gift  tax 
return  was  filed  with  respect  to  the  gift  of  one-half 
thereof  to  said  Jeanette  Marie  Essick,  as  required 
by  the  Internal  Revenue  Code. 

Re:  Stock  Belonging  to  Wife 
and  Community  Stock 

The  agreement  of  November  16,  1943,  in  a  sched- 
ule annexed  thereto,  referred  to  678  shares  of  stock 
in  the  West  Coast  Pipe  and  Steel  Company,  a 
California  Corporation,  of  Los  Angeles.  Six  hun- 
dred sixty  eight  of  said  678  shares  were  the  separate 
property  of  said  Jeanette  Marie  Essick  on  November 
16,  1943,  by  virtue  of  their  gift  to  her  on  December 
10,  1942,  by  taxpayer  out  of  community  property. 
The  November  16,  1943,  agreement  and  its  annexed 
schedule,  read  together,  mistakenly  convey  the  idea 


[Handwritten  marginal  note]  :  Where  is  his  return  ? 

*This  value  results  by  adding  21/24  of  the  total 
increase  in  partnership  net  worth  betw^een  12/31/42 
and  12/31/43,  to  the  net  worth  as  of  12/31/42. 
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that  said  668  shares  may  have  been  community  prop- 
erty on  November  16,  1943.  Actually,  only  the  10 
remaining  shares  standing  in  the  name  of  taxpayer- 
husband  were  community  property.  Jeanette  Marie 
Essick  made  a  gift  to  taxpayer  on  November  16, 
1943,  of  329  of  the  668  separate  property  shares, 
standing  in  her  name,  and  relinquished  her  com- 
munity interest  in  the  remaining  10  shares  to  tax- 
payer as  his  separate  property.  The  stock  was 
traceable  originally  to  taxpayer's  separate  prop- 
erty through  the  aforesaid  partnership,  which  ac- 
quired said  West  Coast  stock  and  then  distributed 
the  same.  The  value  of  each  share  on  November 
16,  1943,  was  $32.81678,  based  on  a  corporate  net 
worth  of  $71,830.83,  according  to  the  attached  bal- 
ance sheet  dated  October  30,  1943.  The  stock  of 
the  corporation  on  November  16,  1943,  consisted 
of  1360  outstanding  shares  held  by  taxpayer,  his 
wife,  his  father  and  mother  and  five  other  individ- 
uals. The  stock  was  and  is  not  sold  on  any  mar- 
ket. The  last  sales  prior  to  November  16,  1943, 
occurred  in  1942,  at  $6.50  per  share.  They  were 
stock  purchases  from  many  stockholders  who  had 
refused  $6  per  share  but  were  willing  to  accept 
$6.50. 

Re:  Joint  Commercial  Bank  Account 

The  agreement  of  November  16,  1943,  read  with 
its  amiexed  schedule,  purj)orted  to  effect  the  division 
of  a  joint  commercial  bank  account  in  the  names  of 
taxpayer  and  his  said  wife  with  the  Security-First 
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National  Trust  and  Savings  Bank,  Vernon  Branch. 
The  account  was  maintained  for  household  and  joint 
living  expense  purposes  exclusively,  was  never 
changed  from  a  joint  account  on  the  books  of  the 
bank,  and  was  never  used  since  for  any  other  than 
the  aforesaid  purposes.  It  should  never  have  been 
described  in  the  schedule  and  was  never  the  subject 
of  a  gift  between  the  parties  nor  was  it  ever  reduced 
to  the  separate  property  of  either.  The  total  amount 
in  the  account  as  of  November  16,  1943,  was 
$3,144.49. 

Re:  Taxpayer's  Position  and  Conclusions 

All  community  property  which  was  divided  be- 
tween taxpayer  and  his  wife  on  November  16,  1943, 
had  been  the  subject  of,  or  was  traceable  to,  a  tax- 
able transfer  of  separate  property  of  and  by  tax- 
payer to  his  wife,  Jeanette  Marie  Essick,  on  March 
1, 1941,  by  written  grant ;  that  is  to  say,  he  converted 
his  separate  property  on  March  1,  1941,  into  com- 
munity property.  In  1941,  the  conversion  of  sepa- 
rate property  of  a  spouse  into  community  property 
was  taxable  under  Sec.  1000(a)  and  (b)  I.R.C.  as  a 
gift  to  the  other  spouse  to  the  extent  of  one-half 
thereof.  Sec.  1000  (a)  and  (b)  remains  unchanged. 
Therefore,  taxpayer  was  required  to  and  did  file  a 
gift  tax  return  for  1941,  reporting  as  taxable  the 
gift  to  his  wife  of  one-half  of  his  half  interest  in 
said  Essick  Machinery  Company  partnership,  which 
was  the  subject  of  the  March  1,  1941,  transfer. 

The  678  shares  of  West  Coast  referred  to  above 
were  acquired  by  said  partnership  by  purchase  early 
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in  1942  and  later,  in  June  1942,  were  distributed  by 
it  and,  when  distributed  to  taxpayer,  constituted 
community  property.  When  668  of  the  678  shares 
were  given  by  taxpayer  to  his  wife  on  December  10, 
1942,  as  her  separate  property,  the  transaction  in- 
volved a  gift  by  the  husband  of  one-half  thereof  (or 
334  shares)  out  of  community  property,  because 
one-half  belonged  to  him  and  the  other  half  belonged 
to  her.  Such  was  the  Treasury's  interpretation  of 
the  gift  tax  law  respecting  gifts  prior  to  January 
1,  1943.     (CCH  Fed.  Gift  Tax  1945,  Par.  3935.175.) 

.  Taxpayer's  position  with  reference  to  these  trans- 
actions is  as  follows : 

1.  The  division  on  November  16,  1943,  of  the 
community  property  consisting  of  the  partnership 
interest  did  not  result  in  any  taxable  gift  to  Jeanette 
Marie  Essick  because  one-half  of  said  community 
property  already  belonged  to  her  and  had  been  the 
subject  of  a  taxable  gift  to  her  in  March  1941,  by 
reason  of  Sec.  1000  (a)  (b)  LR.C.  If  sec.  1000  (d) 
I.R.C.,  be  held  applicable  to  the  1943  transaction, 
then  Sec.  1000  (d)  should  be  construed  as  requiring 
Jeannette  Marie  Essick 's  half  of  the  community 
traceable  to  the  March  1941  gift  to  be  treated  as  hav- 
ing been  derived  'from  her  separate  property  within 
the  meaning  of  the  language  of  Sec.  1000  (d)  which 
excepts  the  wife's  separate  property  from  the  "gifts 
of  the  husband"  category.  If  this  reasoning  is  re- 
jected and  it  is  determined  that  Sec.  1000  (d)  oper- 
ates to  require  the  return  and  taxation  of  one-half 
of  the  community  interest  as  a  gift  by  taxpayer- 
husband  to  his  wife  in  1943,  then  taxpayer  asserts 
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that  Sec.  1000  (d)  cannot  validly  impose  a  gift  tax 
on  the  conversion  of  community  into  separate  prop- 
erty in  a  case,  such  as  this,  where  the  community 
property  became  such  prior  to  January  1,  1943,  as 
the  result  of  a  taxable  gift  of  his  separate  property 
to  his  wife,  as  shown  by  his  1941  return.  The  wife 's 
community  half,  having  been  once  validly  subjected 
to  the  gift  tax  provisions  on  the  1941  transfer  to 
her,  camiot  again  be  subjected  to  gift  tax  on  division 
of  the  community  and  partition  to  her  of  her  half 
share  therein.  To  subject  her  interest  to  a  gift  tax 
in  1943  would  result  in  unlawful  double  taxation  on 
the  fantastic  theory  that  the  husband  twice  made  a 
gift  of  the  same  property  to  his  wife,  and  that  the 
second  gift  occurred  notwithstanding  the  fact  her 
ownership  under  the  first  gift  remained  uninter- 
rupted and  no  retransf  er  had  been  made  to  her  hus- 
band. If  Sec.  1000  (d)  must  be  so  construed,  it  is 
discriminatory,  invalid  and  violative  of  the  "due 
process"  clause  of  the  Fifth  Amendment.  Once 
property  has  been  validly  taxed  on  the  legal  and 
statutory  concept  that  it  was  transferred  to  a  spouse, 
it  cannot  thereafter  again  be  subjected  to  the  same 
type  of  tax  on  a  new  theory  that  it  has  again  been 
transferred  to  the  same  transferee  spouse,  when 
the  parties  merely  partition  or  divide  their  existing 
legal  interests. 

Furthermore,  Sec.  1000  (d),  by  its  terms,  does  not 
apply  to  divisions  of  community  property  between 
spouses.  The  section  provides  that  the  property 
excepted  from  the  "gifts  of  the  husband"  category 
"shall  be  considered  to  be  gifts  of  the  wife."   Cer- 
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tainly,  Congress  didn't  intend  to  treat  the  partition 
to  the  wife  of  her  undivided  community  interest 
as  a  gift  by  herself  to  herself  to  the  extent  that  the 
original  source  thereof  was  economically  attributa- 
ble to  her.  Yet  such  necessarily  is  the  meaning  as- 
cribed to  the  section  by  the  regulations  (Sec.  86.2 
(c),  in  providing  for  the  inclusion  as  gifts  of  divi- 
sions of  community  property  occurring  after  1942. 
Obviously,  the  language  of  sec.  1000  (d),  given  its 
plain  and  ordinary  meaning  and  read  in  conjunction 
with  Sec.  1000  (a)  and  (b),  embraces  only  gifts 
made  to  third  persons  by  the  marital  community — 
not  to  divisions  of  community  between  spouses. 
Clearly,  the  current  gift  tax  regulations  are  invalid 
insofar  as  they  attempt  to  include  within  the  sec- 
tion's operation  the  division  of  community  property 
between  spouses  and  the  present  exemption  of  trans- 
fers of  separate  into  community  property. 

2.  With  respect  to  the  relinquishment  to  tax- 
payer by  Jeanette  Marie  Essick  of  her  community 
interest  in  the  10  shares  of  West  Coast  Pipe  and 
Steel  Company  stock  on  November  16,  1943,  no 
taxable  gift  occurred  under  the  Treasury's  inter- 
pretation of  the  law.  The  shares  were  recevied  by 
taxpayer  in  1942  in  a  partnership  distribution  and 
the  partnership  interest  at  said  time  was  commu- 
nity property.  However,  the  partnership  interest 
had  been  his  separate  property,  originally,  prior 
to  March  1,  1941,  when  he  converted  it  into  com- 
munity property. 

3.  The  transfer  on  November  16,  1943,  to  tax- 
payer of  329  of  the  668  shares  of  West  Coast  stock 
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standing  in  the  name  of  Jeanette  Marie  Essick, 
being  her  separate  property  by  previous  gift  to 
her,  did  not  result  in  any  gift  by  taxpayer  to  his 
wife,  even  assuming  validity  of  Sec.  1000  (d).  The 
latter  section  by  its  terms  embraces  only  gifts  of 
community  property.  Any  reference  to  the  shares 
in  the  November  16,  1943,  Agreement  was  contrary 
to  the  facts  insofar  as  concerns  any  implication 
therein  that  the  shares  were  community  property. 
Certificate  No.  125  was  issued  to  taxpayer  for  the 
329  shares  transferred  to  him  on  November  16, 
1943. 

4.  The  $3,144.49  household  bank  account  was 
never  the  subject  of  a  completed  or  taxable  gift. 

5.  There  were  no  reportable  or  taxable  gifts 
by  the  taxpayer-husband  in  1943,  but  because  of 
the  possibility  the  Bureau  of  Internal  Revenue  may 
claim  otherwise,  all  facts  are  given  herewith  in 
good  faith  in  order  to  avoid  any  basis  for  an  as- 
sertion that  taxpayer  has  violated  the  revenue  laws. 

6.  If  it  should  be  determined  by  the  Commis- 
sioner that  a  taxable  gift  occurred  in  1943,  by  vir- 
tue of  Sec.  1000  (d),  I.R.C.  taxpayer  further  states 
that  said  subsection  is  invalid  and  unconstitutional 
also  for  substantially  the  same  reasons  as  were  ad- 
vanced in  connection  with  Sec.  811  (e)  (2)  I.R.C, 
in  United  States  v.  Rompel,  Jr.,  Admr.  (Herbst 
Est.)  and  Fernandez  v.  Wiener,  in  which  the  Su- 
preme Court  noted  jurisdiction  on  May  7,  1945. 

Property  Settlement  Agreement 
This  Agreement  made  and  entered  into  this  16th 
day  of  November,   1943,  by  and  between  Bryant 
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Essick  and  Jeanette  Marie  Essick,  his  wife,  both 
of  the  City  and  County  of  Los  Angeles,  and  State 
of  California. 

Whereas,  the  parties  hereto  are  the  owners  of 
certain  property  including  bank  accounts,  securi- 
ties, partnership  interests  and  other  property,  all 
more  fully  described  in  Schedule  ''A"  attached 
hereto  and  hereby  made  a  part  hereof,  all  of  such 
property  being  the  Community  Property  of  the  par- 
ties hereto  and  acquired  by  them  since  their  mar- 
riage on  August  30,  1940,  and  during  their  resi- 
dence in  the  State  of  California;  and 

Whereas,  the  parties  hereto  desire  to  vest  in  each 
other  an  equal,  existing  and  separate  but  undi- 
vided interest  in  and  to  all  of  such  property  and 
in  all  of  the  income  derived  therefrom  and  in  all 
property  acquired  with  such  income,  or  the  rents, 
profits  and  issues  thereof,  all  as  tenants  in  common 
as  defined  in  the  Civil  Code  of  California,  Sections 
685  and  686;  and 

Whereas,  the  parties  hereto  desire  to  vest  in  each 
other  an  equal,  existing  and  separate  but  undivided 
interest  in  and  to  all  income  and  other  property 
derived  by  either  or  both  of  them  as  the  result  of 
their  labor  or  the  products  of  their  minds,  all  as 
tenants  in  common  as  hereinbefore  defined; 

Now  Therefore,  the  parties  hereto,  in  consider- 
ation of  the  love  and  affection  which  each  bears  to 

Now,  Therefore,  the  parties  hereto,  in  consider- 
ation of  the  love  and  affection  which  each  bears  to 
the  other,  do  as  of  the  date  hereof,  give,  grant  and 
convev  unto  each  other  such  interests  in  and  to  all 
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of  such  property  as  will  immediately  transmute 
such  property  ownership  into  tenants  in  common, 
as  hereinbefore  defined,  and  vest  in  them  an  equal, 
existing  and  separate  but  undivided  interest 
therein;  and  do  as  of  the  date  hereof  terminate  all 
of  their  interests  therein  which  may  be  inconsist- 
ent with  such  interests  as  tenants  in  common  and 
do  further  agree  to  execute  any  and  all  instruments 
which  may  be  necessary  to  formally  record  such 
Tenancy  in  common. 

The  parties  hereto  do  hereby  further  agree  that 
all  income  and  other  property  derived  by  either 
or  both  of  them  as  the  result  of  their  labor  or  the 
products  of  their  minds  shall  be  received  by  them 
as  tenants  in  common,  as  hereinbefore  defined,  and 
not  as  Conmiunity  Property  as  defined  in  the  Civil 
Code  of  California,  Section  687  or  Sections  161a 
and  164. 

The  parties  hereto  join  in  the  execution  of  this 
agreement  for  the  purpose  of  making  and  consent- 
ing to  such  gifts,  grants,  conveyances  and  transmu- 
tation and  accepting  such  tenancy  in  common  inter- 
ests as  their  respective  equal,  existing  and  separate 
but  undivided  interests. 

In  Witness  Whereof,  the  parties  hereto  have 
hereunder  set  their  hands  the  day  and  year  first 
herein  written. 

/s/  BRYANT  ESSICK, 

/s/  JEANETTE  MARIE  ESSICK. 

State  of  California  and 

County  of  Los  Angeles — ss. 

On  this  16th  day  of  November,  1943,  before  me. 
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the  undersigned,  a  Notary  Public,  in  and  for  said 
County  and  State,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared,  Bryant  Es- 
sick  and  Jeanette  Marie  Essick,  his  wife,  known  to 
me  to  be  the  persons  whose  names  are  subscribed 
thereto  and  acknowledged  to  me  that  they  executed 
the  within  instrument. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

/s/  C.  L.  FALLACKSON, 
Notary  Public  in  and  for  said  County  and  State. 
Schedule  ''A" 

(a)  A  one-half  (%)  general  partnership  interest 
in  that  certain  business  known  as  Essick  Machinery 
Company  and  as  Essick  Manufacturing  Company, 
operated  as  a  partnership,  with  its  principal  office 
located  at  1950  Santa  Fe  Avenue,  Los  Angeles, 
California. 

(b)  668  shares  (now  in  name  of  Jeanette  Essick) 
and  10  shares  (now  in  name  of  Bryant  Essick)  of 
the  corporate  stock  of  West  Coast  Pipe  and  Steel 
Company,  a  California  Corporation. 

(c)  Deposit  Accounts  as  listed  below:  Bank  and 
Branch :  Security  First  National  Trust  and  Savings 
Bank,  Vernon  Branch.  Type  of  Account:  Commer- 
cial. In  the  Names  of:  Bryant  Essick  or  Jeanette 
Marie  Essick.  Balance  as  of  the  first  day  of  Octo- 
ber, 1943,  $3,668.40. 

[Stamp] :     Bureau  Eecord. 


10517.11 
529.80 


West  Coast  Pipe  and  Steel  Company 
1950  Santa  Fe  Aven.,  Los  Angeles,  California 
Balance  Sheet 
Assets 

Cash  in  Bank 
Eeceivables 

Accounts — Doubtful 

Notes — Doubtful 

Suspense  a/c  (Prepaid  Bldg.  Repairs) 

[Handwritten  marginal  note]  :  Largely  bad  and  uncollected. 

Real  Estate 

West  Coast 
Land 

Improvements 
Less  Reserve 

1950  Santa  Fe 
Land 

Improvements 
Less  Reserve 

2428  East  14th  St. 
Land 

Improvements 
Less  Reserve 

2427  East  15th  St. 
Land 

Improvements 
Less  Reserve 

Given 
Land 

Improvements 
Less  Reserve 

La  Quinta 
Land 

Investments 
Sundry  Stocks 

Total  Assets 
[Handwritten  marginal  note]  :  Any  of  this  contributed  by  partnership?  No 

Liabilities 

[Payroll  Taxes 
Accounts  Payable 
Trust  Deed  Notes 

1950  Santa  Fe 

14th  &  15th  Sts. 
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October  30, 1943 
205.84 

11046.91 
4053.62 


19957.09 
12092.87 

31971.21 

7864.22 

39835.43 
32410.98 

35000.00 

3200.00 
687.19 

22355.46 

444.48 

10500.00 
21910.98 

8000.00 

X   X 

6000.00 
8000.00 

14000.00 

21000.00 

3000.00 
200.00 

15000.00 

X   X 

200.00 

X   X 

6000.00 
15000.00 

111133.60 

2650.50 

129090.47 

Capital 
Less  Deficit 

Net  Worth 

Total  Liabilities  &  Net  Worth 
|[Stamp] :  Bureau  Record. 


23000.00 
33911.22 

136000.00 
64169.17 


348.42 
None 


56911.22   57259.64 


71830.83 


129090.47 


Balance  Sheet 

Essiek  Manufacturing  Company 

A  Partnei-sliij) 


Current 


Assets 
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December  31,  1942 — Annual 


Cash 

Bank 

Accounts  Receivable 

Notes  Receivable 


Less  Resene  for  Bad  &  Doubtful 
Inventories 

Net  Current  Assets 

Fixed 

Trucks  &  Autos 

Less  Reserve  for  Depr. 

Jigs,  Dies  &  Tools 
Patterns 

Machinery  &  Equipment 
Less  Reserve  for  Depr. 

Furniture  &  Fixtures 
Less  Reserve  for  Depr. 

Total  Fixed  Assets 
First  Trust  Deeds  Receivable 
Total  Available  Assets 

Contingent 

Leasehold  Improvements 
Less  Reserve  for  Amortization 

Leasehold  Deposits 
Insurance  Deposits 
Prepaid  Excise  Tax 
Prepaid  Insurance 

Total  Contingent  Assets 

Total  Assets 

Liabilities 

?ayables  Owing 

Accounts  Payable 
Taxes  Owing 
Accrued  Payroll  Taxes 
Accrued  Sales  Tax 
Accrued  Compensation  Ins. 

Total  Current  Liabilities 
Ipeeial  Reserves 

Reserve  for  Advertising 
Reserve  for  Guaranties 
Reserve  for  Fed.  Inc.  Tax 


113103.04 
5756.51 

150.00 
54996.35 

111773.99 
109673.42 

118859.55 
7085.56 

11926.57 
9236.48 

2690.09 

43.91 
355.00 

48537.36 
3974.56 

276593.76 

59322.18 

10784.82 

5178.57 
1204.01 

3372.39 
1973.17 

1399.22 

545.00 

957.64 

128.97 

1456.68 

55600.92 
33500.00 

365694.68 

4487.51 

370182.19 

7389.34 

5402.67 
1403.62 
536.30        7342.59 


1000.00 

5000.00 

94487.00 


14731.93 


100487.00 


jHandwritten  marginal  note]  :  This  is  personal  but  was  paid  by  partners. 


Total  Owing  plus  Reserves 
Net  Worth  December  31, 1942 

Total  Liabilities  and  Net  Worth 

Stamp] :  Bureau  Record. 


115218.93 
254963.26 


370182.19 


Balance  Sheet 

Essiek  Manufacturing:  Company 

A  Partnershij) 


[Handwritten  marginal  notel  :  No  balanec  sheet  available  as  of  11/16/43 
A.ssets 

Current  Assets 
Cash 
Bank 

Accounts  Receivable  127984.25 

Notes  Receivable  13963.48 


December  31st,  1943— Annual 


200.00 
33385.61 


Total 
Less  Reserve  for  Bad  &  Doubtful 


Inventorv 


141947.73 
6917.31  135030.42 


100220.53 


Net  Current  Assets 
Investment  Assets 

First  Trust  Deeds  Receivable 
[Handwritten  marginal  note]  :  From  West  Coast 

Fixed  Assets 
Trucks  &  Autos 
Less  Reserve 

Machinery  &  Equipment 
Less  Reserve 

Furniture  &  Fixtures 
Less  Reserve 

Net  Fixed  Assets 

Total  Available  Assets 

Contingent  Assets 
Leasehold  Improvements 

Less  Reserve 
Leasehold  Deposits 
Insurance  Deposits 
Prepaid  Excise  Tax 
Unexpired  Insurance 

Total  Contingent  Assets 

Total  Assets 

Liabilities 

Payables  Owing 

Accounts  Payable 
Payroll  Payable 

Notes  Payable 

Total  Payables 
[Taxes  Owing 

Accrued  Payroll  Taxes 
Accrued  Sales  Taxes 
Accrued  Compensation  Taxes 

Total  Taxes 

Total  Current  Liabilities 
Special  Reserves 
For  Advertising 
For  Guaranties 
For  Estimated  Income  Taxes 
to  December  31,  1943 
Handwritten  marginal  note]  :  This  is  personal  but 
Less  US  Treasury  "  C  "  Certificates  on  hand 
Total  Special  Reserves 

Total  Liabilities  &  Sp.  Reserves 
Net  Worth 

Total  Liabilities  and  Net  Worth 
Stamp]  :  Bureau  Record. 
Admitted  Sept.  19,  1949. 


268836.56 


67060.69 


Pipe  &  Steel  Co. 

12935.82 
9405.29 

72205.96 
23963.43 

3530.53 

48442.53 

6248.94 

7892.92 
1643.98 

1118.31 
410.00 

1107.43 
128.97 

1278.25 

58222.00 

4297.78 
3179.47 

394119.25 

4042.96 

398162.21 

19407.77 

4771.07 

None 


17864.09 

2505.98 

866.76 


24178.84 


21236.83 


1000.00 
7165.14 


45415.67 


31803.90 
was  paid  by  partners  and  hence  affected  value  of  the  gift. 
30000.00        1803.90 


9969.04 


55384.71 
342777.50 


398162.21 


\ 


I 
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PLAINTIFF'S  EXHIBIT  No.  2 

United  States  of  America 
[Emblem] 

Treasury  Department 
Washington 

May  23,  1949. 

Pursuant  to  the  provisions  of  Section  661,  Chap- 
ter 17,  Title  28  of  the  United  States  Code  (Section 
882  of  the  Revised  Statutes  of  the  United  States), 
I  hereby  certify  that  the  annexed  is  a  true  copy  of 
Gift  Tax  Return  for  1941  (with  affidavit  and  sched- 
ules attached),  filed  by  Bryant  Essick,  Los  Angeles, 
California,  on  file  in  this  Department. 


•,il  A8t;1<V  nEPAHTMENT 
CBlfAL  RlTBm.'B  SBlTlrB 

B«vlMd  October  IMO 


}pBCC  toi  UM  or  Culleotor) 
RZCEIVED 


,.ivi<;D 

•  ELKS,'  A 


y 


} 


nvtoaa 

Donor 

Addresb 

Citizenship 
Residence  . 


ORIGINAL  r-,rr^r^^^  ^^  " 

UNITED  STATES  vTWWVifr^  PV    '    ^ 

GIFT  TAX  RETURN^       n^^^ 

CALENDAR  YEAR  19.!^J'^ 


-BryAttt non©  Easlok 

(OItu  uou)  (Middle  n*me  or  Initial)  nunuma)/ 

_.i7.56.  .EflljQgliam  jyiaoe r.^/-. 


niJ^£ 


Ame?loan 


Bnnta) 


Have  you  (the  donor),  during  the  calendar  year  indicated  above,  without  an  adequate  and  full  consideration  in  money  or  BMlDoy'aWtirth, 
J'  any  transfer  exoeeding  $4,000  in  value  (or  regardleas  of  value  if  in  trust  or  a  future  interest)  as  follows?     (Answer  "Yes"  or  "No.") 


change  tbo  bcnoflclarics 

..no. 

8.  By 


I.  tbc  creaiiim  of  a  trust  (or  the  makine  of  additions  to  ft 
ust  previously  created)  (or  the  benefit  of  a  person  or 
•nora.  other  tban  youneir,  and  with  respect  to  which 
Ni  retain  no  ixiwer  to  revest  the  beneficbal  title  to  the 
flpwty  In  yoursi>lf  or  to  chance  the  benefldarlea  or 
*&  proportionate  benefits,  or  oy  re/fntfulMfn^  every 
ch  power  that  was  retained  Id  a  (xeviouily  oeated 

.m  ...XXQ..: 

I  pormitttim  a  baofldarr.  other  than  yoonelf,  to 
tviv?  the  moome  from  a  trust  created  by  you  and 
ith  respect  to  which  you  rrUlned  the  power  to  revest 
•  beoefloial  Utla  to  the  property  in  >-ounaU  or  to 


[f  the  answer  is  "Yes"  to  any  of  the  foregoing,  such  a  transfer  should* be  fi 


4.  By  pcrniit|tfhg  another  to  withdraw  funds  (torn  a  Joint 
bank   iccx)unt    which    wore    depoalted    by    you 


Teyinc  title  to  another  and  Tonnelf  ai  Joint 
or  to  your  wlb  or  huabood  aad  joamU 

tenants  by  the  entirety  .HO 

other  method,  direct  or  Indirect  ^JBtfl.* 


COMPUTATION  OF  AMOUNT  OF  NET  GIFTS  FOR  YEAR 


i.  3tal  included  amount  of  gifta  for  year  (item  c,  schedule  A) ^. 

I.  >tal  deductions  for  charitable,  public,  and  similar  gifts  for  year  (item  c,  schedule  3;- 

|.  >ecific  exemption  claimed  (see  section  10  of  instructions) 

1.      Total  deductions  (item  2  plus  item  3) Jl 

5.       Amount  of  net  gifts  for  year  (item  1  minus  item  4).. ^ 


^a9»i 


$ ^lasuax 


^/ 


SL<^ 


JMiBflL^ag 


y 


COMPCTATION  OF  TAX  (a«e  fMctioB  14  of  tnstnietioBs) 


1  mount  of  net  gifts  for  year  (item  5,  above) ..j.'. 

I.  )tal  amount  of  net  gifts  for  preceding  years  (item  c,  schedule  C) X.. 

I.      Total  net  gifts  (item  1  plus  item  2) jf.. 

L  u  computed  on  item  3 _ 

^iLz  computed  on  item  2 -v 

Lkx  on  net  gifts  for  year  without  addition  of  defense  tax  (item  4  minus  tfem  6). 
IL  efense  tax  (see  second  and  third  paragraphs  of  section  14  of  insiructiodb). 
i,     -Total  tax  payable  for  year  (item  6  plus  item  7) _ 


y^ 


•  .•'■ 


i 


..■■■<:„ia»»a^;    j 


AFFIDATIT  OF  PEBSO^  j 


iG  BETDBN 


d  swear  (or  affirm)  that  this  return,  including  the  accompanying  schedkles  and  statements,  if  any,  has  been  examined  by  me,  and  to  the 
jnf  my  knowlcxige  and  belief,  is  a  true,  correct,  and  complete  return  for  the  calendar  year  stated,  pursuant  to  the  Federal  gift  tax  law  and 
legulations  issued  therconder,  and  no  transfer  required  by  said  law  and  regulations  to  be  returned  other  than  the  tranifer  qr-tnptNr^^- 
|iecd  herein  under  schMule  A  was  made  by  me  (the  donor)  during  said  calendar  J^ef-  ^<^r7  -^^tK   //     i^^^    . 

^  ..^^- _nr  _  .  _ 

day  of .icjk^dj..-. ,—-,  19  if}^. ' 


I  NOTARIAL 
SEAL 


7( 


Sworn  to  and  subscribed  before  me  this 


Mf 


imDAvrr  of  pf^nsoN  ^repasing  b^tcbn 

_I  swear  (or  affirm)  that  I  prepared  this  return  for  the  person  named  herein  and  that  this  Kfti 
Vrtatementfl,  if  any,  b  a  tnie,  oorrest,  and  complete  statemsB)  of  all  the  Infomurtloa  rsypectlni 

li  any  knowledge.  •  <      "  ^     ""^    ' 


NOTAJUAL 
SEAL 


/• 


ewom  to  and  subscribed  before  me  this  . 
day  of  ^LIAa.'^ 


CAiMw  of  pBsop  tnfhag  istuiu)  vX-o^ 
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Schedule  A — Total  Gifts  During  Year 
(see  sections  5,  6,  7,  9, 11,  and  15  of  instructions) 

Item        Description  of  Gift,  Motive,  and        Date  of     Value  at 
No.  Donee 's  Name  and  Address  Gift    Date  of  Gift 

Direct  gift  to  my  wife,  Jeanette  Marie 
Essick  at  3756  Effingham  Place,  Los 
Angeles,  Calif 3-1-41     $43189.37 

One  half  of  my  interest  in  the  Essick 
Machinery  Company,  1950  Santa  Fe 
Ave.,  Los  Angeles,  Calif,  a  partner- 
ship as  per  net  worth  as  shown  on  the 
attached  Balance  Sheet,  Feb.  28, 1941. 

Values  as  shown  on  the  Balance  Sheet 
are  taken  from  the  books  of  the  Com- 
pany and  are  cost  values. 

Profit  and  Loss  Statement  for  the  past 
five  years  are  attached  herewith. 

(a)  Total  $43189.37 

(6)  Less  total  exclusions  not  exceeding  $4,000  for  each 
donee  (except  gifts  in  trust  or  of  future  in- 
terests)        4000.00 

(c)  Total  included  amount  of  gifts  for  year $39189.37 

[Marginal  note  in  pencil :  accepted  JWC] 

Schedule  B — Deductions  for  Charitable,  Public,  and  Similar  Gifts 

During  Year  (see  sections  8,  9,  and  12  of  instructions) 
[No  data  shown] 

Schedule  C — Returns,  Amounts  of  Specific  Exemption,  and  Net 

Gifts  for  Preceding  Years  (subsequent  to  June  6,  1932) 
[No  data  shown] 


Name  Bryant  Essick 

Street  Address  3756  Effingham  Place 

City  Los  Angeles,  State  Calif. 


Date :  Apr.  3,  1942 

Collector  of  Internal  Revenue, 
Los  Angeles,  California. 

Sir:— 

I  hereby  solemnly  swear  (or  affinn)  that  my  delinquency  in  fil- 
ing return  of  Gift  Tax  on  Form  709  for  the  period  year  of  1941 
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as  required  by  the  Act  of  1940  was  due  to  no  intent  to  violate  the 
law  but  was  occasioned  by  being  overlooked  prior  to  Mar.  15, 1942. 
This  was  in  no  way  overlooked  intentionally  and  trust  that  you 
will  accept  same 

I,  therefore,  respectfully  request  that  this  statement  be  accept- 
ed as  satisfactory  and  that  no  further  action  be  taken  against  me 
in  the  matter. 

/s/  Bryant  Essick, 

3756  Effingham  Place, 
Los  Angeles. 

Subscribed  and  sworn  to  before  me  this  3d  day  of  April  1942. 

Seal  /s/  C.  L.  Tallackson. 

Notary  Public  or  Deputy  Collector 

My  Commission  Expires  Sept.  25, 1945. 

[Stamped]  :  Received  Apr.  6,  1942,  Coll.  Int.  Rev.  Los  Angeles, 
Cal. 

Essick  Machinery  Co. 
A  Partnership 

Balance  Sheet 

Feb.  28, 1941 
Assets 

Cash  on  Hand 30.71 

Accounts  Receivable  25264.91 

Notes  Receivable  41193.31 

66458.22 
Less  Reserve  for  Bad  Debts 5965.06       60493.16 


Merchandise  Inventory  132619.65 

Total  Current  Assets 193143.52 

Trucks  &  Autos 9809.75 

Machinery  &  Equipment  23519.13 

Furniture  &  Fixtures 3014.96 

Patterns 355.00 

36698.84 
Less  Reserve  for  Depreciation 11936.22      24762.62 


Real  Estate  &  Building 34047.26 

Deposits,  Rental  «fc  Insurance 1206.87 

Leasehold  Improvements 1593.05 

Prepaid  Insurance 671.34 

Total  Assets 255424.66    ,, 
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Liabilities 

Cash  in  Bank  1206.83 

Accounts  Payable 49174.06 

Notes  Payable 30000.00 

Total  Current  Liabilities 80380.89 

Accrued  Sales  Tax 1038.34 

Accrued  Pay  Roll  Taxes 1223.78 

Reserve  for  Advertising 24.14        2286.26 

Total  Liabilities 82667.15 

Net  Worth,  Dee.  31,  1940 183341.97 

Loss  for  Jan.  &  Feb.,  1941 10584.46 

Net  Worth,  Feb.  28,  1941 172757.51 

Total  Liabilities  &  Net  Worth 255424.66 

Note :  Newman  Essick  and  Bryant  Essick  are  equal  partners. 
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[Title  of  District  Court  and  Cause.] 

«    CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  71,  inclusive,  contain  the  origi- 
nal Complaint  for  Recovery  of  Federal  Gift  Taxes ; 
Motion  of  Defendant  for  Summary  Judgment  and 
for  Dismissal  with  Prejudice;  Plaintiff's  Motion 
for  Summary  Judgment;  Affidavit  of  Plaintiff 
Bryant  Essick,  in  Support  of  His  Motion  for  Sum- 
mary Judgment;  Answer;  Supplemental  Affidavit 
of  Bryant  Essick  in  Support  of  His  Motion  for 
Summary  Judgment;  Decision;  Findings  of  Fact 
and  Conclusions  of  Law;  Judgment;  Notice  of  Ap- 
peal ;  Order  Extending  Time  to  Docket  Appeal  and 
Designation  of  Record  on  Appeal  which,  together 
with  Original  Plaintiff's  Exhibits  Nos.  1  and  2, 
transmitted  herewith,  constitute  the  record  on  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  10  day  of  March,  A.D.  1950. 

EDMUND  L.   SMITH, 

[Seal]  By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 
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[Endorsed]:  No.  12497.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Bryant  Essick,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed  March  11, 1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  12497 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

BRYANT  ESSICK, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO'  RELY 

On  appeal  from  the  judgment  in  the  above  en- 
titled action,  the  appellant  will  urge  and  rely  upon 
the  following  points,  to  wit: 

I. 

The  Trial  Court  erred  in  concluding,  as  a  matter 
of  law  (Conclusions  of  Law,  Nos.  4  and  5),  that 
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the  November  16,  1943,  conversion  of  post-1947  type 
California  community  property  into  property  held 
by  the  same  spouses  as  tenants  in  common,  did  not 
involve  a  taxable  gift  from  the  taxpayer  to  his  wife 
within  the  meaning  of  Section  1000(d),  or  of  any 
other   provisions,   of  the   Internal  Revenue   Code. 

II. 

The  Trial  Court  erred  in  concluding,  as  a  matter 
of  law  (Conclusion  of  Law  No.  5),  that  to  the  ex- 
tent that  Section  86.2(c)  of  Treasury  Regulationsj 
108  purports  to  make  taxable  the  conversion  into 
tenancies  in  common  of  post-1927  community  prop- 
erty by  spouses,  subsequent  to  1942,  it  is  invalid 
as  applied  to  the  appellee  and  his  wife  under  the 
facts  involved  in  this  case. 

III. 

The  Trial  Court's  Conclusions  of  Law  numbered 
6  and  7  are  supported  by  neither  the  facts  nor  the 
law. 

IV. 

In  the  alternative,  appellant  contends  that  the 
March  1941  transfer  by  the  taxpayer  to  his  wife  of 
a  California  community  interest  in  his  separate 
property  was  not  a  completed  gift  to  her  of  one-half 
of  such  separate  property  within  the  meaning  of 
the  provisions  of  Section  1000  of  the  Internal  Rev- 
enue Code,  as  such  section  existed  on  said  date,  and 
as  construed  by  the  Supreme  Court,  since  he  re- 
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tained  until  November  16,  1943,  the  exclusive  right 
and  power  to  manage,  control  and  possess  his  wife's 
half,  and  to  pay  his  personal  and  separate  debts  in 
part  therewith,  without  her  consent.  The  transfer 
did  not  become  a  taxable  gift  under  said  Section 
1000  (as  it  existed  in  1941)  until  November  16, 
1943,  when  the  donor  for  the  first  time  relinquished 
and  transferred  to  the  donee  his  said  rights  and 
powers  over  her  half. 

As  a  matter  of  law,  the  Trial  Court's  Finding  6 
and  Conclusion  No.  3,  to  the  contrary,  are  errone- 
ous. 

V. 

If  by  the  words  ''equal  community  property  in- 
terest, ' '  as  used  in  Finding  5,  the  Trial  Court  meant 
that  the  wife,  by  such  March,  1941,  grant,  personally 
acquired  exercisable  rights  and  powers  over  and  in 
respect  of  her  undivided  one-half  of  such  newly 
created  community  property,  equal  to  those  of  her 
husband,  then  such  Finding  is  supported  by  neither 
evidence  nor  law. 

There  is  no  evidence  or  law  to  support  the  Trial 
Court's  Finding  7  to  the  effect  that  the  community 
interest  transferred  to  the  wife  on  March  1,  1941, 
had  a  fair  market  value  equal  to  the  community 
property  interest  retained  by  the  taxpayer. 

There  is  no  evidence  or  law  to  support  such  Find- 
ing 7  to  the  effect  that  the  undivided  community 
interest  then  acquired  by  the  wife  had  any  market 
value  whatever,  either  fair  or  otherwise. 

There  is  no  evidence  or  law  to  support  such  Find- 
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ing  7  to  the  effect  that  the  wife's  said  community 
interest,  as  such,  was  marketable. 

Dated:     March  9,  1950. 

ERNEST  A.  TOLIN, 

United  States  Attorney. 

E.  H.  MITCHELL, 

Assistant  U.S.  Attorney. 

By  /s/  E.  H.  MITCHELL, 

Attorneys  for  Appellant. 

[Endorsed] :     Filed  March  11,  1950. 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  45207-B 

In  Proceedings  for  an  Arrangement 
In  the  Matter  of: 

SALSBURY  MOTORS,  INC.,  a  California  Cor- 
poratiori. 

Debtor. 

PETITION  OF  DEBTOR 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States,  for  the  Southern  District 
of  California,  Central  Division : 

This  petition  of  Salsbury  Motors,  Inc.,  a  Califor- 
nia corporation,  hereinafter  called  "Debtor,"  hav- 
ing its  principal  place  of  business  in  the  City  of 
Pomona,  County  of  Los  Angeles,  State  of  Califor- 
nia, and  engaged  in  the  business  of  manufacturing 
and  selling  motor  scooters,  gasoline  engines,  in-plant 
trucks,  and  related  products,  respectfully  repre- 
sents : 

I. 

Debtor,  a  California  corporation,  has  had  its  prin- 
cipal place  of  business  in  the  County  of  Los  An- 
geles, State  of  [2*]  California,  within  the  above 
jurisdictional  district  for  the  six  months  immedi- 
ately preceding  the  filing  of  this  petition. 


*Page    numbering    stamped    at    bottom    of    page    of    original 
Transcript  of  Record. 
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II. 

No  bankruptcy  proceedings  initiated  by  a  petition 
by  or  against  Debtor  are  now  pending  to  the 
Debtor's  knowledge  and  belief. 

III. 

Debtor  is  insolvent  and  proposes  an  arrangement 
with  its  creditors  pursuant  to  the  provisions  of 
Chapter  XI  of  the  Act  of  Congress  entitled  '^An 
Act  to  Establish  a  Uniform  System  of  Bankruptcy 
throughout  the  United  States,"  as  amended  (here- 
inafter referred  to  as  the  "Bankruptcy  Act"). 

The  provisions  of  the  arrangement  proposed  by 
Debtor  are  set  forth  in  the  Plan  of  Arrangement 
attached  hereto  marked  Exhibit  1  and  by  this  refer- 
ence incorporated  herein  as  though  set  forth  in  full. 

IV. 

The  creditors  affected  by  the  Plan  of  Arrange- 
ment are  divided  into  three  classes:  Bank  of 
America  National  Trust  and  Savings  Association 
as  the  holders  of  secured  notes  of  the  Debtor; 
Debtor's  unsecured  creditors  having  claims  in  ex- 
cess of  $500;  and  Northrop  Aircraft,  Inc.,  as  the 
holder  of  unsecured  notes  of  the  Debtor. 

V. 

The  schedule  hereto  annexed  marked  Schedule  A 
and  verified  by  the  oath  of  Debtor's  vice-president 
contains  a  full  [3]  and  true  statement  of  all  its 
debts  at  June  30,  1947,  and  so  far  as  it  is  possible 
to  ascertain,  the  names  and  places  of  residence  of 
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its  creditors  and  such  other  statements  concerning 
said  debts  as  are  required  by  the  provisions  of  the 
Bankruptcy  Act.  As  soon  as  possible  after  the 
filing  of  this  petition  Debtor  will  file  supplemental 
schedules  bringing  such  schedules  down  to  the  date 
of  filing  of  this  petition. 

VI. 

The  schedule  hereto  annexed,  marked   Schedule 

B,  and  verified  by  the  oath  of  Debtor's  vice-presi- 
dent, contains  an  ac-curate  inventory  of  all  its  prop- 
erty, real  and  personal  at  June  30,  1947,  and  such 
further  statements  concerning  said  property  as  are 
required  by  the  provisions  of  the  Bankruptcy  Act. 
As  soon  as  possible  after  the  filing  of  this  petition 
Debtor  will  file  supplemental  schedules  bringing 
such  schedules  down  to  the  date  of  filing  of  this 
petition. 

YII. 

The  schedule  hereto  annexed,  marked  Schedule 

C,  sets  forth  a  statement  of  the  executory  contracts 
of  Debtor. 

VIII. 

The  statement  hereto  annexed,  marked  Exhibit  2, 
and  verified  by  the  oath  of  the  Debtor's  vice-presi- 
dent, contains  a  full  and  true  statement  of  its  affairs 
as  required  by  the  provisions  of  the  Bankruptcy 
Act. 

IX. 

That  hereto  annexed,  marked  Exhibit  3,  certified 
by  [4]  an  assistant  secretary  of  the  Debtor,  is  a 
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full,  true  and  correct  copy  of  a  resolution  adopted 
by  Debtor's  Board  of  Directors  on  August  19,  1947, 
authorizing  the  filing  of  this  petition. 

X. 

Debtor's  creditor,  Bank  of  America  National 
Trust  and  Savings  Association,  shortly  before  the 
filing  of  this  petition  exercised  its  alleged  right  of 
set-off  and  applied  the  money  in  Debtor's  bank 
accounts  with  said  bank  to  the  indebtedness  owing 
by  Debtor  to  said  bank  represented  by  promissory 
notes  of  the  Debtor  aggregating  approximately 
$750,000  in  principal  amount,  which  are  se<?ured  by 
a  trust  deed  on  buildings  and  a  part  of  the  land 
constituting  Debtor's  manufacturing  plant  in  Po- 
mona, California.  Debtor  has  consequently  been 
compelled  drastically  to  curtail  its  operations  and 
intends  to  stop  all  manufacturing  operations  not 
later  than  Friday,  August  22,  1947,  and  Debtor 
does  not  propose  to  incur  any  additional  indebted- 
ness without  the  approval  of  the  Court  in  this  pro- 
ceeding, except  indebtedness  necessary  to  the  preser- 
vation of  Debtor's  properties.  However,  Debtor  has 
been  negotiating  with  prospective  purchasers  of 
Debtor's  business  and  assets  and  is  hopeful  that 
during  the  pendency  of  these  proceedings  Debtor's 
Plan  of  Arrangement  submitted  herewith  may  be 
consummated. 

Wherefore,  Debtor  prays  that  proceedings  may  be 
had  on  this  petition  in  accordance  with  the  pro- 
visions of  Chapter  XI  of  the  Bankruptcy  Act  and 
without  limitation  of  such  general  power: 
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1.  That  the  Court  accept  this  petition  for  the 
purpose  of  subjecting  the  Detbor,  its  property  and 
its  creditors  to  the  [5]  jurisdiction  of  this  Court; 

2.  That  during  the  pendency  of  these  proceed- 
ings all  -creditors  and  other  persons  be  enjoined 
from  instituting  or  prosecuting,  or  continuing  the 
prosecution  of  any  actions,  suits,  or  proceedings,  at 
law  or  in  equity,  against  Debtor,  and  from  levying 
any  attachments,  executions  or  other  writs  or 
processes  upon  or  against  Debtor  or  any  of  its  assets 
or  properties,  or  from  taking  or  attempting  to  take 
into  their  possession  any  of  the  assets  or  properties 
of  Debtor; 

3.  That  during  the  pendency  of  these  proceed- 
ings Debtor  be  authorized  to  remain  in  possession 
of  its  properties,  and  to  do  all  things  necessary  to 
carry  out  the  provisions  of  the  Plan  of  Arrange- 
ment if  confirmed,  subject,  however,  at  all  times 
to  the  regulation  and  control  of  this  Court ; 

4.  That  notice  be  given  to  creditors  fixing  a  date 
for  the  meeting  of  creditors ; 

5.  That  this  petition  be  accepted  by  the  Court 
as  Debtor's  application  for  the  confirmation  of  the 
arrangement  proposed  by  the  Plan  of  Arrange- 
ment, and  that  the  hearing  upon  said  application 
for  confirmation  and  of  any  objections  therteo  be 
set  at  such  time  as  may  appear  appropriate  to  the 

6.  That  Debtor  be  ordered  to  print  and  mail 
Court ; 
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to  the  persons  entitled  thereto  under  Chapter  XI  of 
the  Bankruptcy  Act  a  copy  of  the  notice  of  meeting 
of  creditors,  said  notice  to  be  in  a  form  approved 
by  this  Court  and  annexed  to  a  eoipj  of  said  order, 
and  to  be  accompanied  by  a  copy  of  the  Plan  of 
Arrangement  and  a  summary  of  the  Debtor's  assets 
and  liabilities  as  shown  by  the  schedules  annexed  to 
this  petition  as  the  same  may  be  hereafter  supple- 
mented ; 

7.  That  Debtor  shall  have  such  other  and  further 
relief  [6]  as  shall  be  necessary  and  proper  in  the 
premises. 

Dated:    August  20,  1947. 

SALSBURY  MOTORS,  INC., 

By  /s/  E.  F.  SALSBURY, 
Vice-President. 

O'MELVENY  &  MYERS  and 
By  /s/  GRAHAM  L.  STERLING,  JR., 
Attorneys  for  Petitioner.  [7] 

State  of  California, 
County  of  Los  Angeles — ss. 

E.  P.  Salsbury,  being  duly  sworn,  deposes  and 
says: 

That  the  Petitioner  in  the  within-entitled  action 
is  a  corporation,  and  that  affiant  is  an  officer  there- 
of, to  wit,  the  Vice-President,  and  makes  this  veri- 
fication for  and  on  behalf  of  said  corporation. 

That  affiant  has  read  the  foregoing  Petition  and 


8  George  T.  Goggm,  etc.,  vs. 

knows  the  contents  thereof;  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters  therein 
stated  on  information  or  belief,  and  as  to  such  mat- 
ters he  believes  it  to  be  true. 

/s/  E.  F.  SALSBURY. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  August,  1947. 

[Seal]        /s/  RUBY  E.  SLOANAKER, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [8] 
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Oath  to  Statement  of  Affairs 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  E.  F.  Salsbury,  the  person  who  subscribed  to 
the  foregoing  statement  of  affairs,  do  hereby  make 
solemn  oath  that  the  answers  therein  contained  are 
true  and  complete  to  the  best  of  my  knowledge,  in- 
formation, and  belief. 

By  /s/  E.  F.  SALSBURY, 

For  Salsbury  Motors,  Inc. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  August,  1947. 

[Seal]        /s/  RUBY  E.  SLOANAKER, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [14] 
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SUMMAEY  OF  DEBTS  AND  ASSETS 

(From  the  Statements  of  the  Debtor 
in  Schedules  A  and  B) 

June  30,  1947 
Schedule  A    1 — a 

Wages    $     38,842.05 

Schedule  A    1— b  (1) 

Taxes  due  United  States 39,254.92 

Schedule  A     1— b  (2) 

Taxes  due  States 11,221.52 

Schedule  A    1— b  (3) 

Taxes  due  counties,  districts  and 

municipalities    21,178.99 

Schedule  A    1 — c  (1) 

Debts   due   any  person,  including 
the  United  States,  having  prior- 
ity by  laws  of  the  United  States       none 
Schedule  A     1— c  (2) 

Rent  having  priority 2,150.00 

Schedule  A    2 

Secured   claims 766,307.78 

Schedule  A    3 

Unsecured  claims 1,845,925.74 

Schedule  A    4 

Notes  and  bills  which  ought  to  be 
paid  by  other  parties  thereto . . .        none 
Schedule  A     5 

Accommodation   paper none 


Schedule  A,  total.  .  .  .$2,724,881.00 
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Schedule  B     1 
Real   estate,    buildings    and   ground 

improvements    $   307,272.31 

Schedule  B     2 — a 

Cash  on  hand 13,919.72 

Schedule  B     2— b 

Negotiable  and  non-negotiable  in- 
struments and  securities 35,837.00 

Schedule  B     2— c 

Stocks  in  trade 916,527.38 

Schedule  B     2— d 

Household   goods none 

Schedule  B     2— e 

Books,  prints  and  pictures none 

Schedule  B     2— f 

Horses,  cows  and  other  animals . . .        none 
Schedule  B     2— g 

Automobiles  and  other  vehicles , . .  3,889.32 

Schedule  B     2— h 

Farming  stock  and  implements . . .        none 
Schedule  B     2— i 

Shipping  and  shares  in  vessels ....        none 
Schedule  B     2— j 

Machinery,  fixtures  and  tools 492,123.54 

Schedule  B     2— k 

Patents,    copyrights,    and    trade- 
marks, license  rights 12,499.01 

Schedule  B     2—1 

Other  deferred  charges 7,277.49 

Schedule  B     3 — a 

Debts  due  on  open  accounts  net  of 
reserve  $4,459.34 _      306,342.89 
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Schedule  B     3— b 

Policies  of  insurance  and  prepaid 

taxes  of  $10.69 4,430.51 

Schedule  B     3— c 

Unliquidated  claims,  royalties 

paid  in  advance 15,350.30 

Schedule  B     3— d 

Deposits  of  money  in  banks  and 

elsewhere    47,487.70 

Schedule  B    4 

Property  in  reversion,  remainder, 

expectancy  or  trust none 

Schedule  B     5 

Property  claimed  as  exempt .......        none 

Schedule  B     6 

Books,  deeds  and  papers none 

Schedule  B,  total. . .  .$2,162,957.17 

/s/  E.  F.  SALSBURY,  V.P., 

For  Salsbury  Motors,  Inc., 
Petitioner. 

[Endorsed] :    Filed  Aug.  20,  1947.  U.  S.  D.  C. 
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[Title  of  District  Court  and  Cause.] 

APPROVAL  OF  DEBTOR'S  PETITION  AND 
ORDER  OP  REFERENCE  UNDER  SEC- 
TION 322  OF  THE  BANKRUPTCY  ACT 

At  Los  Angeles,  in  said  District,  on  August  20, 
1947,  before  the  said  Court  the  petition  of  Salsbury 
Motors,  Inc.,  a  corporation,  that  he  desires  to  obtain 
relief  under  Section  322  of  the  Bankruptcy  Act, 
and  within  the  true  intent  and  meaning  of  all  the 
Acts  of  Congress  relating  to  bankruptcy,  having 
been  heard  and  duly  considered,  the  said  petition 
is  hereby  approved  accordingly. 

It  is  thereupon  ordered  that  said  matter  be  re- 
ferred to  Hugh  L.  Dickson,  Esq.,  one  of  the  referees 
in  bankruptcy  of  this  Court,  to  take  such  further 
proceedings  therein  as  are  required  by  said  Acts; 
and  that  the  said  Salsbury  Motors,  Inc.,  a  corpora- 
tion, shall  attend  before  said  referee  on  August  27, 
1947,  and  at  such  times  as  said  referee  shall  desig- 
nate, at  his  office  in  Los  Angeles,  California,  and 
shall  submit  to  such  orders  as  may  be  made  by  said 
referee  or  by  this  Court  relating  to  said  matter. 

Witness,  the  Honorable  Leon  R.  Yankwich,  Judge 
of  said  Court,  and  the  seal  thereof,  at  Los  Angeles, 
in  said  District,  on  August  20,  1947. 

EDMUND  L.  SMITH, 
Clerk. 

[Seal]  By  /s/  F.  BETZ, 

Deputy  Clerk. 

[Endorsed]  :     Filed  Aug.  20, 1947.    U.  S.  D.  C. 
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[Title  of  District  Court  and  Cause.] 

EEFEREE'S  CERTIFICATE  ON  REVIEW 

To  the  Honorable  the  Judges  of  the  United  States 
District  Court  in  and  for  the  Southern  District 
of  California,  Central  Division: 

I,  Hugh  L.  Dickson,  Referee  in  Bankruptcy,  to 
whom  the  above-entitled  proceedings  were  referred, 
do  hereby  certify: 

1.  The  Petition  of  Salsbury  Motors,  Inc.  under 
Chapter  XI  of  the  Bankruptcy  Act  was  duly  filed 
on  August  20,  1947,  and  thereafter  George  T.  Gog- 
gin  was  duly  appointed  and  qualified  as  Receiver 
in  said  proceedings. 

2.  On  December  8,  1947,  Bank  of  America  filed 
its  proof  of  partially  secured  debt  in  this  proceed- 
ing. 

3.  On  February  19,  1948,  Northrop  Aircraft, 
Inc.,  filed  its  proof  of  claim  in  this  proceeding. 

4.  On  or  about  May  13,  1948,  Receiver  George 
T.  Goggin  filed  objections  to  the  claim  of  Northrop 
Aircraft,  Inc.,  in  this  proceeding. 

5.  On  July  16,  1948,  Bank  of  America  filed  a 
motion  for  leave  to  file  petition  for  intervention  and 
answer  to  objections  [36]  of  Receiver  to  claim  of 
Northrop  Aircraft,  Inc. 

6.  On  July  26,  1948,  Receiver  George  T.  Goggin 
filed  an  answer  to  the  motion  described  in  Para- 
graph 5  above. 
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7.  On  August  5,  1948,  your  Referee  signed  an 
order  granting  leave  to  Bank  of  America  to  inter- 
vene and  answer  Receiver's  objections  to  the  claim 
of  Northrop  Aircraft,  Inc.,  and  pursuant  to  said 
order,  said  petition  to  intervene  and  answer  were 
filed. 

8.  On  July  30,  1948,  your  Referee  signed  an 
order  confirming  Debtor's  Second  Amended  Plan 
of  Arrangement. 

9.  On  June  30,  1948,  George  T.  Goggin,  Re- 
ceiver, filed  in  this  proceeding  a  "Petition  of  Re- 
ceiver for  Order  Subordinating  Claims  of  Bank  of 
America. ' ' 

10.  On  Januaiy  20,  1949,  George  T.  Goggin, 
Receiver,  filed  in  this  proceeding  a  document  en- 
titled, "Supplement  to  Petition  of  Receiver  for 
Order  Subordinating  Claims  of  Bank  of  America." 

11.  Orders  to  show  cause  were  duly  issued 
against  Bank  of  America  National  Trust  and  Sav- 
ings Association  on  the  basis  of  the  petitions  de- 
scribed in  Paragraphs  9  and  10  above,  w^hich  orders 
came  on  for  hearing  before  your  Referee  on  March 
2,  1949. 

12.  At  the  hearing  on  March  2, 1949,  Respondent 
Bank  of  America  National  Trust  and  Savings 
Association  filed  a  document  entitled,  "Response  to 
Order  to  Show  Cause  Re  Petition  of  Receiver  for 
Order  Subordinating  Claims  of  Bank  of  America 
National  Trust  and  Savings  Association." 
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13.  Your  Referee  on  March  2,  1949,  heard  argu- 
ments and  statements  of  counsel  and  indicated 
orally  from  the  bench  his  opinion  that  the  Court 
had  no  jurisdiction  to  determine  the  controversy 
and  that  the  objections  set  forth  in  the  response  of 
Bank  of  America  National  Trust  and  Savings 
Association  described  in  [37]  Paragraph  12  above 
should  be  sustained.  Your  Referee  directed  counsel 
for  the  Respondent  Bank  to  prepare  an  appropriate 
order. 

14.  On  March  4,  1949,  George  T.  Goggin  served 
and  filed  a  document  designated,  ''Notice  of  Motion 
by  George  T.  Goggin,  as  Receiver,  to  Reconsider 
Ruling  on  Motion  of  Bank  of  America  Objecting  to 
the  Jurisdiction  of  the  Bankruptcy  Court  Re :  Sub- 
ordination Hearing"  and  Points  and  Authorities  in 
su]3port  of  said  motion. 

15.  The  motion  of  George  T.  Goggin,  Receiver, 
for  reconsideration  described  in  Paragraph  14  above 
duly  came  on  for  hearing  on  March  18,  1949,  and 
your  Referee  heard  arguments  and  statements  of 
counsel  and  indicated  orally  from  the  bench  that 
his  previous  ruling  would  stand. 

16.  On  March  18,  1949,  Respondent  Bank  of 
America  submitted  a  form  of  order  designated, 
^' Order  on  Petition  of  Receiver  for  Order  Subordi- 
nating Claims  of  Bank  of  America  and  on  Sup- 
plemental Petition  Thereto." 

17.  On  March  19,  1949,  at  9:00  a.m.  George  T. 
Goggin,  Receiver,  filed  his  formal  "Objections  of 
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Receiver  to  Proposed  'Order  on  Petition  of  Re- 
ceiver for  Order  Subordinating  Claims  of  Bank  of 
America  and  on  Supplement  to  Petition  Thereto'.'^ 

18.  Thereafter,  on  March  19,  1949,  your  Referee 
having  read  and  considered  the  objections  of  Re- 
ceiver described  in  Paragraph  17  above  and  being 
fully  advised  thereof,  signed  an  ''Order  on  Petition 
of  Receiver  for  Order  Subordinating  Claims  of 
Bank  of  America  and  on  Supplemental  Petition 
Thereto." 

19.  Attached  to  the  objections  of  Receiver  de- 
scribed in  Paragrah  17  above  as  an  exhibit  thereto 
was  a  document  designated,  "Amended  Petition 
of  Receiver  for  an  Order  Subordinating  Claims  of 
Bank  of  America." 

20.  On  April  6,  1949,  on  motion  of  George  T. 
Goggin,  Receiver,  a  hearing  was  had  on  the  matters 
of  the  objections  of  [38]  the  Receiver  described  in 
Paragraph  17  above,  and  your  Referee  after  hear- 
ing arguments  of  counsel  determined  that  said 
objections  be  overruled. 

21.  On  March  24,  1949,  upon  motion  of  George 
T.  Goggin,  Receiver,  by  his  counsel,  your  Referee 
signed  an  "Order  Extending  Time  Within  Which 
to  Petition  for  Review  of  'Order  on  Petition  of 
Receiver  for  Order  Subordinating  Claims  of  Bank 
of  America  and  on  Supplemental  Petition  There- 
to'," extending  the  time  to  file  said  petition  for 
review  to  April  14,  1949. 

22.  On  April  7,  1949,  upon  motion  of  George  T. 
Goggin,  Receiver,  your  Referee  further  extended 
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the  time  within  which  to  petition   for  review  to 
April  24,  1949. 

23.  On  April  20,  1949,  George  T.  Goggin  as 
Receiver  and  within  the  time  allowed  by  your 
Referee  filed  a  petition  to  review  the  said  order  de- 
scribed in  Paragraph  19  above. 

24.  At  the  hearing  on  March  2,  1949,  counsel 
for  Receiver  produced  and  discussed  a  document 
which  he  stated  to  be  an  amended  petition,  but  said 
document  was  not  sei^^ed  or  filed  at  that  time,  nor 
was  any  notice  of  motion  for  leave  to  file  any 
amended  petition  ever  filed  or  served  and  no  order 
was  made  thereon. 

25.  At  the  hearing  on  March  18,  1949,  counsel 
for  Receiver  orally  asked  leave  to  file  a  document 
referred  to  as  an  amended  petition,  but  said  docu- 
ment was  not  served  or  filed  at  that  time  nor  was 
any  notice  of  motion  for  leave  to  file  any  amended 
petition  ever  filed  or  served,  and  no  order  was 
made  thereon. 

26.  At  the  hearing  on  April  6,  1949,  counsel  for 
Receiver  filed  an  amended  petition  after  your 
Referee  announced  his  ruling  that  the  original 
order  of  March  19,  1949,  would  stand.  No  order 
was  made  with  respect  to  said  amended  petition. 

27.  On  November  23,  1948,  your  Referee  signed 
an  order  [39]  approving  an  Agreement  of  In- 
demnity by  which  Northrop  Aircraft,  Inc.,  agreed 
to  indemnify  the  Receiver  herein  against  certain 
specified  liabilities. 
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28.  On  December  23,  1948,  there  was  filed  in 
this  proceeding  a  release  and  satisfaction  of  the 
Agreement  of  Indemnity  described  in  Paragraph 
27  above. 

29.  The  questions  presented  by  the  petition  for 
review  are: 

a.  Whether  this  Court  under  the  provisions  of 
the  applicable  statutes  and  of  the  order  confirming 
the  plan  of  arrangement  has  jurisdiction  to  deter- 
mine controversies  between  creditors. 

b.  Whether  the  Receiver  has  any  right,  power 
or  authority  to  seek  to  subordinate  one  creditor  to 
another  under  the  circumstances  of  this  case. 

c.  Whether  the  petition  to  subordinate  claim  of 
Bank  of  America  and  supplement  thereto  state  facts 
sufficient  to  justify  the  granting  of  the  relief  prayed 
for. 

30.  Your  Referee  is  transmitting  with  his  cer- 
tificate on  Review  the*  following : 

(1)  Proof  of  claim  of  the  Bank  of  America, 
dated  September  8,  1947,  and  denominated  as  fol- 
lows: "In  Proceedings  under  Chapter  XI,  Section 
322  of  the  Bankruptcy  Act,  Proof  of  Partially 
Secured  Debt."    By  Reference — On  Review. 

(2)  Notice  of  Motion  of  Bank  of  America  to  file 
petition  for  intervention  and  answer  to  objections 
by  Receiver  to  claim  of  Northrop  Aircraft,  Inc., 
dated  July  16,  1948. 

(3)  Answer  of  Bank  of  America  to  the  afore- 
said objections  to  the  claims  of  Northrop  Aircraft, 
Inc.,  filed  pursuant  to  the  order  of  August  5,  1948, 
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granting  the  motion  of  Bank  of  America  National 
Trust  and  Savings  Association  for  leave  to  file 
the  petition  for  intervention  and  answer  to  objec- 
tions by  Receiver  [40]  to  claims  of  Northrop  Air- 
craft, Inc. 

(4)  The  Debtor's  Second  Amended  Plan  of  Ar- 
rangement under  Chapter  XI  of  the  Bankruptcy 
Act. 

(5)  Order  of  the  Referee  in  Bankruptcy  dated 
July  30,  1948,  confirming  the  Debtor's  Second 
Amended  Plan. 

(6)  Form  of  consent  to  said  Second  Amended 
Plan,  as  contained  in  the  consent  of  Fairbanks- 
Morse  &  Co. 

(7)  The  petition  of  George  T.  Goggin  as  Re- 
ceiver dated  July  30,  1948,  for  order  subordinating 
the  claims  of  Bank  of  America. 

(8)  Supplement  to  petition  of  George  T.  Goggin 
as  Receiver  for  order  subordinating  claims  of  Bank 
of  America,  dated  January  20,  1949. 

(9)  Order  to  show  cause  issued  by  the  Referee 
re  Bank  of  America  dated  July  30,  1948. 

(10)  Agreement  of  Indemnity  of  Northrop  Air- 
craft, Inc.,  and  order  of  court  approving  the  same, 
dated  November  19,  1948.  (Signed  November  23, 
1948.) 

(11)  Document  entitled,  "Release  and  Satisfac- 
tion of  Indemnity  Agreement"  dated  December  23, 
1948. 

(12)  Document  filed  by  Bank  of  America  dated 
March  2,  1949,  designated,  "Response  to  Order  to 
Show  Cause  Re  Petition  of  Receiver   for  Order 
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Subordinating  Claims  of  Bank  of  America  National 
Trust  and  Savings  Association." 

(13)  Reporter's  transcript  of  hearing  on  objec- 
tions to  claim  of  Bank  of  America,  said  hearing 
being  held  on  March  2,  1949. 

(14)  Notice  of  Motion  by  George  T.  Goggin, 
as  Receiver,  dated  March  4,  1949,  to  reconsider 
ruling  on  motion  of  Bank  of  America,  objecting 
to  the  jurisdiction  of  the  Bankruptcy  Court  re 
subordination  hearing.  [41] 

(15)  Points  and  Authorities  dated  March  7, 
1949,  in  support  of  motion  of  George  T.  Goggin 
as  Receiver  to  reconsider  ruling  of  Referee  on  the 
jurisdiction  j^oint  involving  the  subordination  of 
Bank  of  America. 

(16)  Order  of  the  Referee  in  Bankruptcy  dated 
March  19,  1949,  on  petition  of  Receiver  for  order 
subordinating  claims  of  Bank  of  America  and  on 
supplemental  petitions  thereto. 

(17)  Court  reporter's  transcript  of  hearing  on 
the  motion  of  Receiver  to  reconsider  ruling  on 
motion  of  Bank  of  America,  objecting  to  the  jur- 
isdiction of  the  Bankruptcy  Court,  re  subordination 
hearing,  said  hearing  being  held  on  March  18,  1949. 

(18)  Objections  of  Receiver  to  proposed  "Order 
on  Petition  of  Receiver  for  Order  Subordinating 
Claims  of  Bank  of  America,  and  on  Supplement  to 
Petition  Thereto." 

(19)  Court  reporter's  transcript  of  hearing  of 
April  6,  1949,  overruling  the  objections  of  the  Re- 
ceiver to  the  proposed  order  on  the  Bank  of  Amer- 
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ica  ruling  and  the  refusal  of  the  Referee  to  consider 
the  amended  petition. 

(20)  Original  verified  document  dated  March 
18,  1949,  entitled,  "Amended  Petition  of  Receiver 
for  an  Order  Subordinating  Claims  of  Bank  of 
America."    (Filed  April  6,  1949.) 

(21)  Order  of  March  24,  1949,  extending  time 
within  which  to  petition  for  review  to  the  14th  day 
of  April,  1949. 

(22)  Order  of  the  Referee  in  Bankruptcy  dated 
April  7,  1949,  extending  the  time  within  which  to 
petition  for  review. 

(23)  Petition  for  Review  dated  April  18,  1949. 

(24)  Proof  of  Claim  filed  by  Northrop  Aircraft, 
Inc.,  filed  February  19,  1948. 

(25)  Objections  of  Receiver  to  Claim  of  North- 
rop dated  May  12,  1948.  [42] 

(26)  Answer  of  Receiver  to  motion  of  Bank  for 
leave  to  file  petition  for  intervention  and  answer 
to  objections  of  Receiver  to  claim  of  Northrop  Air- 
craft, Inc.,  dated  July  26,  1948. 

(27)  Order  of  August  5,  1948,  granting  leave  to 
Bank  of  America  to  intervene. 

Dated  this  16th  day  of  May,  1949. 

HUGH  L.  DICKSON, 
Referee. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  May  24,  1949,  U.S.D.C. 

Filed  May  14,  1948.  [43] 

HUGH  L.  DICKSON, 
Referee. 
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[Title  of  District  Court  and  Cause.] 

DEBTOR'S  PROPOSED  SECOND  AMENDED 
PLAN  OF  ARRANGEMENT 

Salsbury  Motors,  Inc.,  proposed  the  following  as 
its  second  amended  plan  of  arrangement : 

Article  I 

That  creditors  of  petitioner  be  divided  into  classes 
and  that  the  proposed  classes  be  as  follows: 

Class  A:  Expenses  of  administration  incurred 
since  the  filing  of  the  original  plan  of  arrangement, 
and  such  expenses  as  may  be  incurred  in  carrying 
out  the  second  amended  plan  of  arrangement,  ex- 
cluding any  allowance  to  the  attorney  for  the  debtor, 
but  including  an  allowance  to  the  attorneys  for  the 
receiver,  a  reasonable  fee  to  be  allowed  to  the  credi- 
tors' committee,  fee  to  be  allowed  to  George  T. 
Goggin,  as  receiver  and  as  disbursing  agent  under 
the  second  amended  plan  of  arrangement,  which 
disbursing  agent's  fee  shall  be  the  same  as  that 
paid  to  a  trustee  in  bankruptcy,  and  a  reasonable 
fee  to  the  attorneys  for  George  T.  Goggin  for  serv- 
ices rendered  to  him  as  receiver  or  disbursing  agent, 
after  the  order  of  confirmation,  all  as  may  be  al- 
lowed by  the  above-entitled  court.  [88] 

Class  B:  That  there  next  be  paid  the  claims  in 
full  of  all  creditors  entitled  to  priority  provided 
in  the  Acts  of  Congress  relating  to  bankruptcy,  as 
amended. 

Class  C :  That  there  next  be  paid  to  all  creditors 
holding  securities,  liens  or  claims  against  the  assets 
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of  debtor,  being  returned  to  the  debtor,  such 
amounts  as  the  court  may  adjudge  to  be  due  said 
secured  creditors. 

Class  D:  That  there  shall  next  be  paid  to  all 
other  creditors  of  the  above-named  debtor,  a  pro 
rata  dividend  in  the  same  manner  and  with  like 
effect  as  if  an  order  of  adjudication  were  entered 
herein,  and  the  trustee  in  bankruptcy  was  paying 
a  partial  or  final  dividend,  said  payments  to  be 
made  at  such  time  and  in  such  amounts  as  the  court 
may  from  time  to  time,  upon  the  petition  of  any 
party  in  interest,  order,  and  the  court  to  reserve 
jurisdiction  to  determine  the  amount  and  validity 
of  all  claims  and  the  classification  of  said  claims 
and  all  objections  that  may  be  made  in  respect 
thereto  with  like  effect  and  power  as  if  the  above- 
named  debtor  had  been  adjudicated  a  bankrupt,  and 
George  T.  Goggin  was  the  acting  trustee  in  bank- 
ruptcy. That  said  George  T.  Goggin,  as  receiver 
and  disbursing  agent,  shall  have  the  right  to  object 
to  any  and  all  claims  with  like  effect  as  if  he  were 
acting  in  the  capacity  of  trustee  in  bankruptcy. 

Article  II 

That  there  be  transferred  and  returned  to  the 
debtor,  all  of  the  real  property  and  personal  prop- 
erty referred  to  and  sought  to  be  sold  to  the  Brown- 
Bevis  Company  under  an  order  confirming  sale 
to  them  on  February  16,  1948,  free  and  clear  of  all 
liens,  claims  and  rights  of  all  secured  or  unsecured 
persons,  and  free  and  clear  of  all  claims  of  dis- 
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chargeable  and  non-dischargeable  debts  except  the 
lien  in  favor  of  a  bank  or  lending  institution  in  the 
amount  of  Five  Hundred  Fifty  Thousand  Dollars 
($550,000.00)  hereinafter  provided  to  be  given  as 
part  of  the  execution  of  this  second  amended  plan  of 
arrangement,  the  court  to  enter  an  injunctive  [89] 
order  in  the  order  approving  the  second  amended 
plan  of  arrangement,  protecting  the  debtor  and  the 
assets  so  returned  to  the  debtor  from  suits,  claims 
and  liens  in  respect  to  said  assets,  and  substituting 
in  lieu  thereof,  for  the  parties  asserting  such  claims, 
the  right  to  file  a  claim  with  the  above-entitled 
court  and  to  be  paid  from  the  assets  in  the  hands  of 
George  T.  Goggin  as  receiver  and  disbursing  agent, 
such  amounts  as  the  court  may  adjudge  and  de- 
termine. 

Article  III 

That  the  debtor  pay  within  five  (5)  days  after 
the  order  confirming  this  second  amended  plan  of 
arrangement  has  become  final,  any  unpaid  portion 
of  the  sum  of  Five  Hundred  Thousand  Dollars 
($500,000.00)  to  George  T.  Goggin,  as  receiver  or 
disbursing  agent,  in  consideration  of  the  approval 
of  the  second  amended  plan  of  arrangement  and 
the  delivery  of  the  assets  to  the  debtor  free  and 
clear  of  the  claims  of  all  persons. 

Article  IV 

That  there  remain  vested  in  George  T.  Goggin 
as  receiver  and  disbursing  agent,  all  causes  of  ac- 
tion, exclusive  of  the  matters  settled  and  compro- 
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mised  as  set  forth  in  Article  V  herein,  that  could 
or  would  vest  in  George  T.  Goggin  as  trustee  in 
bankruptcy  in  the  event  an  order  of  adjudication 
were  entered  in  the  above-entitled  proceeding,  with 
full  right  and  power  to  prosecute  any  and  all 
causes  of  action,  objections  to  claims,  with  full 
right  to  assert  all  offsets,  counterclaims  and  affirma- 
tive claims,  and  any  and  all  other  rights  that  are 
now  vested  in  him  as  receiver  herein,  or  that  would 
vest  in  him  as  a  trustee  in  bankruptcy  in  the  event 
of  the  entry  of  an  order  adjudging  the  above-named 
debtor  to  be  bankrupt  under  the  Acts  of  Congress 
relating  to  bankruptcy,  and  the  appointment  of 
George  T.  Goggin  as  trustee  in  bankruptcy.  There 
shall  remain  vested  in  the  creditors,  such  rights  of 
actions  and  claims  as  they  may  have  at  this  time 
against  parties  other  than  the  debtor,  exclusive 
of  the  matters  settled  and  compromised  in  Article 
V  herein,  without  limiting  any  of  [90]  the  fore- 
going provisions  contained  in  this  Article  V,  the  or- 
der confirming  the  second  amended  plan  of  arrange- 
ment and  the  acceptance  by  creditors  of  the  same, 
shall  be  without  prejudice  as  to  the  rights  of 
creditors,  receiver,  his  successor  in  interest,  or  the 
bankrupt  estate,  in  connection  with  any  and  all 
proceedings  or  claims  existing  or  now^  pending  or 
that  may  be  instituted  against  any  person  or  cor- 
poration, except  the  rights,  claims  and  demands 
settled  and  compromised  under  Article  V  herein. 

Article  V 
Northrop     Aircraft,     Inc.,     hereinafter     called 


Bmik  of  America  N.T.&S.  Assn.  33 

^'Northrop,"  lias  on  file  its  claim  against  the  debtor 
for  $1,345,531.72,  which  claim  recites  that  the  in- 
debtedness of  the  debtor  to  Northrop  as  set  forth 
therein  has  been  subordinated  to  the  indebtedness 
of  said  debtor  to  Bank  of  America  National  Trust 
&  Savings  Association  by  an  agreement  in  writing 
between  said  bank  and  Northrop.  The  receiver 
herein  has  filed  objections  to  the  allowance  of  said 
claim  and  has  asked  for  an  order  determining  said 
claim  should  be  subordinated  to  the  claims  of  other 
creditors  on  file  herein,  and  that  Northrop  is  liable 
for  all  of  the  debts  and  obligations  of  the  debtor. 
Northrop  is  willing  to  pay  to  George  T.  Goggin,  as 
receiver,  the  consideration  hereinafter  described  in 
full  satisfaction  of  all  claims  and  demands  that 
any  creditor  may  have  against  Northrop  by  reason 
of  any  and  all  liability  incurred  by  the  debtor. 
Bank  of  America  National  Trust  &  Savings  Asso- 
ciation, by  reason  of  said  subordination  agreement 
executed  by  Northrop,  asserts  the  right  to  receive 
dividends  upon  said  claim  of  Northrop  pari  passu 
with  other  general  claims  against  the  debtor,  until 
it  has  received  satisfaction  of  the  total  amount  of 
its  present  claim  of  $198,818.44  (representing  the 
unpaid  balance  remaining  after  allowance  of  the 
banker's  lien  and  setoff  pursuant  to  order  of 
Referee  Dickson  dated  March  22,  1948),  which  posi- 
tion is  resisted  by  the  receiver  and  creditors,  and 
a  controversy  exists  in  regard  thereto.  The  receiver 
and  creditors  desire  that  dividends  be  [91]  paid 
to  creditors  forthwith,  without  the  Northrop  claim 
participating  therein,  and  without  the  receiver  with- 
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holding  funds  in  respect  to  said  claim  of  Northrop 
against  the  debtor  pending  final  determination  of 
the  above  controversy  in  respect  to  dividends  on 
said  claim  of  Northrop  against  the  debtor. 

That  therefore  as  part  of  this  second  amended 
plan  of  arrangement,  and  to  be  included  in  the 
order  approving  the  same,  the  following  settlement, 
releases  and  consideration  to  be  paid  will  be  ef- 
fected : 

1.  George  T.  Goggin,  as  receiver,  acting  for  and 
on  behalf  of  all  creditors  herein  and  on  behalf  of 
the  above  estate,  execute  a  release  and  compromise 
agreement  releasing  the  debtor  corporation  and 
Northrop  Aircraft,  Inc.,  of  all  claims,  demands  of 
every  character  and  nature,  arising  out  of  transac- 
tions between  the  creditors  and  the  debtor  herein. 

2.  In  consideration  of  said  release  and  in  con- 
sideration of  the  creditors  consenting  to  the  second 
amended  plan  of  arrangement,  and  in  consideration 
of  the  court  approving  the  same,  Northrop  Aircraft, 
Inc.,  will : 

(a)  Forthwith  pay  to  George  T.  Goggin,  as  re- 
ceiver, and  as  the  representative  of  creditors,  the 
sum  of  Seventy-five  Thousand  Dollars  ($75,000.00) 
to  be  disbursed  and  paid  to  creditors  as  may  be 
ordered  paid  by  the  court  and  as  herein  provided. 
Without  affecting  the  generality  of  the  release 
stated  herein,  it  is  agreed  that  the  legal  basis  for 
the  payment  thereof  is  the  settlement  of  the  con- 
troversy of  the  "alter  ego"  contentions  of  the 
receiver. 

(b)  Agree  to   the   entry  of  an   order  subordi- 
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nating  all  of  its  right,  title  and  interest  in  and  to 
its  said  claim  against  the  debtor  to  the  claims  of 
all  other  creditors  herein;  [92] 

(c)  In  order  to  consummate  the  payment  to 
creditors  pending  a  determination  of  the  above- 
mentioned  controversy  between  George  T.  Goggin, 
as  receiver  herein,  and  the  Bank  of  America  Na- 
tional Trust  &  Savings  Association,  Northrop  agrees 
to  execute  an  indemnity  agreement  or  surety  bond, 
or  to  make  a  cash  deposit,  as  it  may  elect,  in  such 
form  and  amounts  as  may  be  hereinafter  approved 
by  the  above-entitled  court  after  notice  to  the  Bank 
of  America,  said  indemnity  agreement  surety  bond 
or  deposit  to  indemnify  George  T.  Goggin  as  re- 
ceiver herein,  and  to  be  in  the  approximate  sum 
of  $90,000,00,  which  is  the  amount  estimated  as 
the  maximum  amount  payable  as  a  dividend  to  the 
Bank  of  America  upon  Northrop 's  claim  in  the 
event  that  the  Bank  of  America  is  adjudged  by 
final  order  of  the  court  to  be  correct  in  its  conten- 
tions as  above  set  forth.  The  indemnity  liability 
of  Northrop  shall  not  be  increased  by  reason  of 
any  increase  in  the  claim  of  the  Bank  of  America 
as  above  set  forth,  or  by  reason  of  any  subordina- 
tion of  such  claim  of  the  Bank  of  America,  in  whole 
or  in  part,  to  the  claims  of  other  general  creditors 
with  respect  to  the  funds  in  the  hands  of  George  T. 
Goggin,  as  receiver,  or  any  part  thereof,  or  as  a 
result  of  any  other  obligation,  controversy  or  settle- 
ment between  said  George  T.  Goggin  and  said 
Bank  of  America,  which  affect  the  status  or  the 
amount  of  said  claim. 
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(d)  Northrop  will  deposit,  or  include  in  said 
indemnity  agreement,  an  amount  equal  to  a  sum 
required  to  be  paid  into  the  Referee's  Salary  Fund 
in  the  event  a  dividend  is  required  to  be  paid  on 
the  Northrop  claim. 

(e)  Northrop  will  deposit  or  include  in  said 
indemnity  agreement,  a  provision  agreeing  to  reim- 
burse this  estate  or  George  T.  Goggin,  as  receiver, 
for  the  actual  cost  [93]  incurred  and  for  his  at- 
torney's fees  incurred  in  the  prosecution  or  defense 
of  the  litigation  with  the  Bank  of  America  National 
Trust  &  Savings  Association,  involving  the  North- 
rop claim  and  the  right  to  receive  dividends  thereon, 
said  sums  to  be  hereinafter  fixed  by  the  above-en- 
titled court  after  a  final  order. 

Article  YI 

The  court  to  retain  jurisdiction  to  carry  out  the 
plan  of  arrangement  and  to  pass  upon  all  con- 
troversies with  creditors  and  third  parties,  with  like 
effect  as  if  an  order  of  adjudication  were  entered 
herein  and  George  T.  Goggin  was  appointed  trustee 
in  bankruptcy. 

Article  VII 

In  the  event  any  claims  are  in  controversy,  that 
the  court  reserve  jurisdiction  to  direct  George  T. 
Goggin  as  receiver  and  disbursing  agent,  to  hold  and 
retain  sufficient  sums  as  the  court  may  direct  and 
order,  to  cover  prospective  dividends  in  respect  to 
said  disputed  claims,  and  that  pending  a  final  deter- 
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mination  of  said  controversy,  dividends  be  paid  to 
other  creditors  whose  claims  are  not  in  dispute,  in 
such  amounts  and  at  such  times  as  the  court  may 
hereinafter  order. 

Article  VIII 

That  in  order  to  enable  your  petitioner  to  carry 
out  this  second  amended  plan  of  arrangement,  it  is 
necessary  that  your  petitioner  borrow  from  a  bank 
or  lending  institution,  the  sum  of  Five  Hundred 
Fifty  Thousand  Dollars  ($550,000.00)  and  to  secure 
said  loan  by  the  giving  of  a  trust  deed  and  chattel 
mortgage  creating  a  first  lien  against  all  of  the 
assets  being  returned  to  the  debtor  under  this  sec- 
ond amended  plan  of  arrangement.  That  the  presi- 
dent and  secretary  of  the  debtor  be  authorized  to 
execute  a  note,  secured  by  a  deed  of  trust  and  a  [94] 
chattel  mortgage  and  such  other  papers,  documents 
and  commitments  as  may  be  required  by  the  bank 
or  lending  institution  making  the  loan,  in  order  to 
consummate  said  transaction,  this  court  reserving 
the  right,  by  separate  order,  if  requested  so  to  do, 
to  approve  the  form  of  documents  to  be  hereinafter 
executed  in  connection  with  the  procuring  of  said 
loan. 

Article  IX 

That  the  debtor  corporation  and  George  T.  Gog- 
gin  as  receiver  and  disbursing  agent,  be  authorized 
to  enter  into  an  escrow  with  the  Title  Insurance  & 
Trust  Company,  as  escrow  holder,  to  consummate 
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the  delivery  of  the  documents  required  and  the 
payment  of  the  consideration  of  Five  Hundred 
Thousand  Dollars  ($500,000.00)  to  be  paid  for  the 
benefit  of  the  creditors  of  this  estate,  the  escrow 
fee  and  title  expenses  to  be  borne  by  the  debtor 
herein,  said  sums  to  be  in  addition  to  the  Five  Hun- 
dred Thousand  Dollars  ($500,000.00)  being  paid  to 
George  T.  Goggin,  as  receiver. 

Article  X 

That  as  part  of  the  order  confirming  this  second 
amended  plan  of  arrangement,  the  above-entitled 
court,  on  receiving  the  written  consent  and  other 
documents  that  may  be  required  of  the  Brown- 
Bevis  Company,  enter  as  part  of  its  order  herein, 
an  order  disaffirming  the  sale  heretofore  made  to 
the  Brown-Bevis  Company. 

Article  XI 

Wherein  George  T.  Goggin  is  mentioned  as  re- 
ceiver or  disbursing  agent,  in  the  event  of  his  death, 
resignation  or  incapacity,  all  rights  in  him  shall 
vest  in  his  successor  in  interest  appointed  by  the 
Referee  in  Bankruptcy  in  the  matter  of  Salsbury 
Motors,  Inc. 

Article  XII 
The  debtor  shall  be  vested  with  all  parts  hereto- 
fore reserved  from  the  order  confirming  sale  for 
the  repair  or  replacement  of  scooters  required  under 
a  warranty  issued  in  connection  with  their  [95] 
sale,  upon  the   debtor   assuming,   in   writing,   and 
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agreeing  to  protect,  George  T.  Goggin  as  receiver, 
and  the  above-entitled  estate,  in  respect  to  any  war- 
ranties issued  by  George  T.  Goggin  in  connection 
with  said  scooters. 

Article  XIII 

That  in  addition  to  the  Five  Hundred  Thousand 
Dollars  ($500,000.00)  the  debtor  agrees  to  pay 
through  said  escrow,  expenses  incurred  by  this  court 
in  the  giving  of  notice  to  creditors  and  conducting 
of  hearings  in  r^espect  to  the  second  amended  plan 
of  arrangement,  and  the  amended  plan  of  arrange- 
ment heretofore  filed,  and  for  services  of  creditors' 
committee  and  the  attorneys  for  the  receiver,  as 
may  be  fixed  and  allowed  by  the  court,  not  exceed- 
ing the  sum  of  Fifteen  Hundred  Dollars  ($1500.00). 

This  second  amended  plan  of  arrangement  is 
submitted  by  Salsbury  Motors,  Inc.,  a  California 
corporation,  by  its  officers,  acting  under  and  pur- 
suant to  a  resolution  of  its  board  of  directors  and 
the  consent  of  two-thirds  of  its  stockholders. 

Dated  this  7th  day  of  July,  1948. 

SALSBURY  MOTORS,  INC., 
By  /s/  CHAS.  M.  WEINBERG, 
President, 

By  /s/  MILTON  SCHWARTZ, 
Secretary. 

Filed  July  8,  1948. 

HUGH  L.  DICKSON, 
Referee.  [96] 
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[Title  of  District  Court  and  Cause.] 

ORDER  CONFIRMING  DEBTOR'S  SECOND 
AMENDED  PLAN  OF  ARRANGEMENT 
UNDER  CHAPTER  XI  OF  BANKRUPTCY 
ACT. 

The  above-named  debtor,  having  filed  its  Second 
Amended  Plan  of  Arrangement  pursuant  to  per- 
mission of  this  Court,  and  notice  having  been  given 
as  provided  by  law  to  all  creditors  and  other  parties 
in  interest,  of  a  hearing  to  be  had  on  July  28,  1948, 
at  the  hour  of  10:00  o'clock  a.m.  before  the  under- 
signed Referee  in  Bankruptcy,  and  the  matter  hav- 
ing come  on  regularly  for  hearing  upon  said  date, 
and  the  debtor  having  appeared  by  its  counsel, 
Francis  B.  Cobb,  and  the  receiver  and  creditors' 
committee  having  appeared  in  person  and  by  their 
attorney,  Martin  Gendel,  and  the  Bank  of  America 
National  Trust  and  Savings  Association  having  ap- 
peared by  its  attorney,  Hugo  A.  Steinmeyer,  and 
the  Court  having  heard  and  considered  the  matter 
and  the  objections  by  the  Bank  of  America  and 
directed  preparation  of  a  final  order  apjDroving  the 
same,  and  there  being  no  other  objections  by  any 
other  party  or  person  other  than  said  Bank  of 
America,  and  the  debtor  having  filed  its  applica- 
tion for  confirmation  as  provided  by  Section  362 
of  the  Bankruptcy  Act  as  Amended,  and  having 
filed  with  the  Court  the  consent  of  creditors  who 
have  filed  claims,  and  it  appearing  from  said  con- 
sents that  said  Second  Amended  Plan  of  Arrange- 
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ment  [97]  has  been  accepted  by  creditors  having 
provable  claims  herein  in  excess  of  a  majority  in 
number  and  amount  of  such  creditors'  claims,  and 
it  appearing  that  said  arrangement  has  been  duly 
accepted  in  accordance  with  the  provisions  of  Chap- 
ter XI  of  the  Bankruptcy  Act  as  Amended,  and 
that  the  deposits  required  by  law  have  been  made 
and  provided  and  that  said  arrangement  is  for 
the  best  interest  of  the  creditors  of  said  debtor,  and 
that  said  arrangement  is  fair  and  equitable  and 
feasible  and  that  said  debtor  has  not  been  guilty 
of  any  of  the  acts  or  failed  to  perform  any  of  the 
duties  which  w^ould  be  a  bar  to  the  discharge  of  a 
bankrupt,  that  the  proposal  of  said  Second 
Amended  Plan  of  Arrangement  and  its  acceptance 
are  in  good  faith  and  have  not  been  made  or  pro- 
cured by  any  means,  promises  or  acts  forbidden  by 
law; 

It  is  Hereby  Ordered,  Adjudged  and  Decreed  that 
said  Arrangement,  a  copy  of  w^hich  is  annexed 
hereto  and  marked  Exhibit  "A,"  be  and  it  hereby 
is  confirmed,  except  that  no  provision  of  said  ar- 
rangement nor  of  this  order  confirming  the  same, 
shall  have  the  effect  of  releasing  Northrop  Aircraft, 
Inc.,  from  claims  other  than  claims  against  it  which 
George  T.  Goggin,  as  receiver  or  as  trustee  in  bank- 
ruptcy of  the  debtor  corporation,  or  the  creditors 
of  the  debtor  corporation  or  any  of  them  may  have 
against  Northrop  to  the  effect  that  Northrop  is 
liable  or  responsible  for  any  of  the  obligations  of 
the  debtor,  Salsbury  Motors,  Inc. 
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It  Is  Further  Ordered  that  George  T.  Goggin,  as 
receiver,  be  and  hereby  is  authorized  to  execute  a 
release  and  compromise  agreement,  releasing  the 
debtor  corporation  and  Northrop  Aircraft,  Inc., 
upon  receipt  of  the  consideration  and  as  provided  in 
the  debtor's  Second  Amended  Plan  of  Arrangement. 

It  is  Further  Ordered  that  a  sale  heretofore 
confirmed  to  Brown-Bevis  Company,  of  certain 
assets  of  this  corporation,  be  and  the  same  is  hereby 
disaffirmed,  that  said  assets  covered  by  said  [98] 
Order  Confirming  Sale  are  hereby  vested  in  and 
adjudged  to  be  the  property  of  the  debtor  corpora- 
tion, free  and  clear  of  all  liens,  claims  and  rights 
of  all  creditors  and  persons,  and  free  and  clear  of 
all  claims  of  dischargeable  and  non-dischargeable 
debts  except  the  lien  in  favor  of  the  Bank  of  Amer- 
ica National  Trust  and  Savings  Association  to 
secure  a  note  in  the  amount  of  $550,000.00,  which 
note  shall  be  secured  by  a  deed  of  trust  and  chattel 
mortgage  in  a  form  to  be  hereinafter  approved  by 
the  above-entitled  court,  and  that  said  last  men- 
tioned note  and  the  lien  securing  the  same  are  to 
provide  the  consideration  being  received  by  George 
T.  Goggin,  as  receiver  and  disbursing  agent,  to 
carry  out  the  terms  and  conditions  of  the  debtor's 
Second  Amended  Plan  of  Arrangement. 

It  is  Further  Ordered  that  the  debtor  shall  be 
vested  with  title  to  all  parts  heretofore  reserved 
from  the  Order  Confirming  Sale  for  the  repair  or 
replacement  of  scooters  as  may  be  required  under 
a  warranty  issued  in  connection  with  their  sale; 
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the  debtor  is  to  protect  George  T.  Goggin,  as  re- 
ceiver, and  the  above-entitled  estate,  in  respect  to 
any  warranty  issued  by  George  T.  Goggin,  as  re- 
ceiver, in  connection  with  said  scooters. 

It  Is  Further  Ordered  that  this  court  retains  and 
reserves  jurisdiction  to  determine  the  amount  and 
validity  of  all  claims  of  creditors,  both  secured  and 
unsecured,  and  the  classification  of  said  claims,  and 
all  objections  that  have  heretofore  been  made  or 
that  may  be  made  in  regard  thereto,  with  a  like 
effect  and  power  as  if  the  above-named  debtor  had 
been  adjudged  a  bankrupt  and  George  T.  Goggin 
were  the  acting  trustee  in  bankruptcy;  and  that 
George  T.  Goggin,  as  receiver  and  disbursing  agent, 
shall  have  the  right  to  object  to  any  and  all  claims 
with  like  effect  as  if  he  were  acting  in  the  capacity 
of  a  trustee  in  bankruptcy. 

It  Is  Further  Ordered  that  this  court  will,  by 
separate  order,  provide  for  allowances  and  payment 
of  dividends  and  the  approval  of  a  Report  and  Ac- 
count of  George  T.  Goggin,  as  receiver.  [99] 

It  Is  Further  Ordered  that  George  T.  Goggin,  as 
receiver,  pay  to  creditors  holding  secured  liens  or 
claims  against  the  assets  of  the  debtor,  such  liens 
and  claims,  in  order  that  the  assets  ordered  to  be 
delivered  to  the  debtor  may  be  delivered  to  the 
debtor  free  and  clear  of  such  liens  and  claims,  and 
there  is  substituted  in  lieu  of  said  liens  and  claims 
of  creditors,  the  sum  of  $500,000.00,  being  received 
by  George  T.  Goggin,  as  receiver,  as  part  of  the 
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debtor's  Second  Amended  Plan  of  Arrangement, 
and  that  all  persons  and  parties  shall  have  the 
right  to  file  a  claim  with  the  above-entitled  court 
and  be  paid  from  the  assets  in  the  hands  of  said 
George  T.  Goggin,  as  receiver,  such  amounts  as  the 
court  may  adjudge  and  determine,  and  all  secured 
and  unsecured  creditors  and  other  parties  are  hereby 
enjoined  from  interfering  with  or  asserting  any 
claim  to  any  of  the  assets  being  vested  in  the  debtor 
corporation  under  the  Second  Amended  Plan  of 
Arrangement  and  this  order  confirming  the  same. 

Dated  this  30th  day  of  July,  1948. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

Approved  as  to  form: 

/s/  HUGO  A.  STEINMEYER, 
Attorney  for 

Bank  of  America. 

O'MELVENY  &  MYERS, 
By  /s/  MAYNARD  J.  TOLL, 

GRAHAM  L.  STERLING,  JR., 
Attorneys  for 

Northrop  Aircraft,  Inc. 

/s/  MARTIN  GENDEL, 

Attorney  for  Receiver 
Creditors'  Committee.  [100] 
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EXHIBIT  ^'A" 

Proposed  Second  Amended  Plan  of  Arrangement 
In  Bankruptcy  No.  45,207-B 

In  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central  Divi- 
sion. 

In  the  matter  of  Salsbury  Motors,  Inc.,  Debtor. 
Salsbury  Motors,  Inc.,  proposes  the  following  as 
its  second  amended  plan  of  arrangement : 

Article  I 

That  creditors  of  petitioner  be  divided  into  classes 
and  that  the  proposed  classes  be  as  follows : 

Class  A:  Expenses  of  administration  incurred 
since  the  filing  of  the  original  plan  of  arrangement, 
and  such  expenses  as  may  be  incurred  in  carrying 
out  the  second  amended  plan  of  arrangement,  ex- 
cluding any  allowance  to  the  attorney  for  the  debtor, 
but  including  an  allowance  to  the  attorneys  for  the 
receiver,  a  reasonable  fee  to  be  allowed  to  the  credi- 
tors'  committee,  fee  to  be  allowed  to  George  T. 
Goggin,  as  receiver  and  as  disbursing  agent  under 
the  second  amended  plan  of  arrangement,  which 
disbursing  agent's  fee  shall  be  the  same  as  that  paid 
to  a  trustee  in  bankruptcy,  and  a  reasonable  fee  to 
the  attorneys  for  George  T.  Goggin  for  services 
rendered  to  him  as  receiver  or  disbursing  agent, 
after  the  order  of  confirmation,  all  as  may  be 
allowed  by  the  above-entitled  court. 

Class  B:     That  there  next  be  paid  the  claims  in 
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full  of  all  creditors  entitled  to  priority  provided  in 
the  Acts  of  Congress  relating  to  bankruptcy,  as 
amended. 

Class  C :  That  there  next  be  paid  to  all  creditors 
holding  securities,  liens  or  claims  against  the  assets 
of  debtor,  being  returned  to  the  debtor,  such 
amounts  as  the  court  may  adjudge  to  be  due  said 
secured  creditors. 

Class  D:  That  there  shall  next  be  paid  to  all 
other  creditors  of  the  above-named  debtor,  a  pro 
rata  dividend  in  the  same  manner  and  with  like 
effect  as  if  an  order  of  adjudication  were  entered 
herein,  and  the  trustee  in  bankruptcy  was  paying 
a  partial  or  final  dividend,  said  payments  to  be 
made  at  such  time  and  in  such  amounts  as  the  court 
may  from  time  to  time  upon  the  petition  of  any 
party  in  interest,  order,  and  the  court  to  reserve 
jurisdiction  to  determine  the  amount  and  validity 
of  all  claims  and  the  classification  of  said  claims 
and  all  objections  that  may  be  made  in  respect 
thereto  with  like  effect  and  power  as  if  the  above- 
named  debtor  had  been  adjudicated  a  bankrupt,  and 
George  T.  Goggin  was  the  acting  trustee  in  bank- 
ruptcy. That  said  George  T.  Goggin,  as  receiver 
and  disbursing  agent,  shall  have  the  right  to  object 
to  any  and  all  claims  with  like  effect  as  if  he  were 
acting  in  the  capacity  of  trustee  in  bankruptcy. 

Article  II. 

That  there  be  transferred  and  returned  to  the 
debtor,  all  of  the  real  property  and  personal  prop- 
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erty  referred  to  and  sought  to  be  sold  to  the  Brown- 
Bevis  Company  under  an  order  confirming  sale  to 
them  on  February  16,  1948,  free  and  clear  of  all 
liens,  claims  and  rights  of  all  secured  or  unsecured 
persons,  and  free  and  clear  of  all  claims  of  dis- 
chargeable and  non-dischargeable  debts  except  the 
lien  in  favor  of  a  bank  or  lending  institution  in  the 
amount  of  Five  Hundred  Fifty  Thousand  Dollars 
($550,000.00)  hereinafter  provided  to  be  given  as 
part  of  the  execution  of  this  second  amended  plan 
of  arrangement,  the  court  to  enter  an  injunctive 
order  in  the  order  approving  the  second  amended 
plan  of  arrangement,  protecting  the  debtor  and  the 
assets  so  returned  to  the  debtor  from  suits,  claims 
and  liens  in  respect  to  said  assets  and  substituting 
in  lieu  thereof,  for  the  parties  asserting  such  claims, 
the  right  to  file  a  claim  with  the  above-entitled 
court  and  to  be  paid  from  the  assets  in  the  hands 
of  George  T.  Goggin  as  receiver  and  disbursing 
agent,  such  amounts  as  the  court  may  adjudge 
and  determine. 

Article  III. 

That  the  debtor  pay  within  five  (5)  days  after 
the  order  confirming  this  second  amended  plan  of 
arrangement  has  become  final,  any  unpaid  portion 
of  the  sum  of  Five  Hundred  Thousand  Dollars 
($500,000.00)  to  George  T.  Goggin,  as  receiver  or 
disbursing  agent,  in  consideration  of  the  approval 
of  the  second  amended  plan  of  arrangement  and 
the  delivery  of  the  assets  to  the  debtor  free  and 
clear  of  the  claims  of  all  persons. 
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Article  IV. 

That  there  remain  vested  in  George  T.  Goggin 
as  receiver  and  disbursing  agent,  all  causes  of  ac-^ 
tion,  exclusive  of  the  matters  settled  and  compro- 
mised as  set  forth  in  Article  V  herein,  that  could 
or  would  vest  in  George  T.  Goggin  as  trustee  in 
bankruptcy  in  the  event  an  order  of  adjudication 
were  entered  in  the  above-entitled  proceeding,  with 
full  right  and  power  to  prosecute  any  and  all 
causes  of  action,  objections  to  claims,  with  full  right 
to  assert  all  offsets,  counterclaims  and  affirmative 
claims,  and  any  and  all  other  rights  that  are  now 
vested  in  him  as  receiver  herein  or  that  would 
vest  in  him  as  a  trustee  in  bankruptcy  in  the  event 
of  the  entry  of  an  order  adjudging  the  above-named 
debtor  to  be  a  bankrupt  under  the  Acts  of  Congress 
relating  to  bankruptcy,  and  the  appointment  of 
George  T.  Goggin  as  trustee  in  bankruptcy.  There 
shall  remain  vested  in  the  creditors,  such  rights  of 
actions  and  claims  as  they  may  have  at  this  time 
against  parties  other  than  the  debtor,  exclusive  of 
the  matters  settled  and  compromised  in  Article  V 
herein,  without  limiting  any  of  the  foregoing  pro- 
visions contained  in  this  Article,  the  order  confirm- 
ing the  second  amended  plan  of  arrangement  and 
the  acceptance  by  creditors  of  the  same,  shall  be 
without  prejudice  as  to  the  rights  of  creditors, 
receiver,  his  successor  in  interest,  or  the  bankrupt 
estate,  in  connection  with  any  and  all  proceedings 
or  claims  existing  or  now  pending  or  that  may  be 
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instituted,  against  any  person  or  corporation,  except 
the  rights,  claims  and  demands  settled  and  com- 
promised under  Article  V  herein. 

Article  V 

Northrop  Aircraft,  Inc.,  hereinafter  called 
*' Northrop,"  has  on  file  its  claim  against  the  debtor 
for  $1,345,531.72,  which  claim  recites  that  the  in- 
debtedness of  the  debtor  to  Northrop  as  set  forth 
therein  has  been  subordinated  to  the  indebtedness 
of  said  debtor  to  Bank  of  America  National  Trust 
&  Savings  Association  by  an  agreement  in  writing 
between  said  bank  and  Northrop.  The  receiver 
herein  has  filed  objections  to  the  allowance  of  said 
claim  and  has  asked  for  an  order  determining  said 
claim  should  be  subordinated  to  the  claims  of  other 
creditors  on  file  herein,  and  that  Northrop  is  liable 
for  all  of  the  debts  and  obligations  of  the  debtor. 
Northrop  is  willing  to  pay  to  George  T.  Goggin, 
as  receiver,  the  consideration  hereinafter  described 
in  full  satisfaction  of  all  claims  and  demands  that 
any  creditor  may  have  against  Northrop  by  reason 
of  any  and  all  liability  incurred  by  the  debtor. 
Bank  of  America  National  Trust  &  Savings  Asso- 
ciation, by  reason  of  said  subordination  agreement 
executed  by  Northrop,  asserts  the  right  to  receive 
dividends  upon  said  claim  of  Northrop  pari  passu 
with  other  general  claims  against  the  debtor,  until 
it  has  received  satisfaction  of  the  total  amount  of 
its  present  claim  of  $198,818.44  (representing  the 
unpaid  balance  remaining  after  allowance  of  the 


50  George  T.  Goggin,  etc.,  vs. 

banker's  lien  and  setoff  pursuant  to  order  of 
Referee  Dickson  dated  March  22,  1948),  which  posi- 
tion is  resisted  by  the  receiver  and  creditors,  and 
a  controversy  exists  in  regard  thereto.  The  receiver 
and  creditors  desire  that  dividends  be  paid  to 
creditors  forthwith,  without  the  Northrop  claim 
participating  therein,  and  without  the  receiver  with- 
holding funds  in  respect  to  said  claim  of  Northrop 
against  the  debtor  pending  final  determination  of 
the  above  controversy  in  respect  to  dividends  on 
said  claim  of  Northrop  against  the  debtor. 

That  therefore  as  part  of  this  second  amended 
plan  of  arrangement,  and  to  be  included  in  the 
order  approving  the  same,  the  following  settlement, 
releases  and  consideration  to  be  paid  will  be  ef- 
fected : 

1.  George  T.  Goggin,  as  receiver,  acting  for 
and  on  behalf  of  all  creditors  herein  and  on  behalf 
of  the  above  estate,  execute  a  release  and  compro- 
mise agreement  releasing  the  debtor  corporation 
and  Northrop  Aircraft,  Inc.,  of  all  claims,  demands 
of  every  character  and  nature,  arising  out  of  trans- 
actions between  the  creditors  and  the  debtor  herein. 

2.  In  consideration  of  said  release  and  in  con- 
sideration of  the  creditors  consenting  to  the  second 
amended  plan  of  arrangement,  and  in  consideration 
of  the  court  approving  the  same,  Northrop  Aircraft, 
Inc.,  will: 

(a)  Forthwith  pay  to  George  T.  Goggin,  as  re- 
ceiver, and  as  the  representative  of  creditors,  the 
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sum  of  Seventy-five  Thousand  Dollars  ($75,000.00) 
to  be  disbursed  and  paid  to  creditors  as  may  be 
ordered  paid  by  the  court  and  as  herein  provided. 
Without  affecting  the  generality  of  the  release, 
stated  herein,  it  is  agreed  that  the  legal  basis  for 
the  payment  thereof  i^  the  settlement  of  the  con- 
troversy of  the  *' alter  ego"  contentions  of  the  re- 
ceiver. 

(b)  Agree  to  the  entry  of  an  order  subordi- 
nating all  of  its  right,  title  and  interest  in  and  to 
its  said  claim  against  the  debtor  to  the  claims  of 
all  other  creditors  herein; 

(c)  In  order  to  consummate  the  payment  to 
creditors  pending  a  determination  of  the  above- 
mentioned  controversy  between  George  T.  Goggin, 
as  receiver  herein,  and  the  Bank  of  America  Na- 
tional Trust  &  Savings  Association,  Northrop  agrees 
to  execute  an  indemnity  agreement  or  surety  bond, 
or  to  make  a  cash  deposit,  as  it  may  elect,  in  such 
form  and  amounts  as  may  be  hereinafter  approved 
by  the  above-entitled  court  after  notice  to  the  Bank 
of  America,  said  indemnity  agreement  surety  bond 
or  deposit  to  indemnify  George  T.  Goggin  as  re- 
ceiver herein,  and  to  be  in  the  approximate  sum  of 
$90,000.00,  which  is  the  amount  estimated  as  the 
maximum  amount  payable  as  a  dividend  to  the 
Bank  of  America  upon  Northrop 's  claim  in  the 
event  that  the  Bank  of  America  is  adjudged  by 
final  order  of  the  court  to  be  correct  in  its  conten- 
tions as  above  set  forth.  The  indemnity  liability 
of  Northrop  shall  not  be  increased  by  reason  of  any 
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increase  in  the  claim  of  the  Bank  of  America  as 
above  set  forth,  or  by  reason  of  any  subordination 
of  such  claim  of  the  Bank  of  America,  in  whole 
or  in  part,  to  the  claims  of  other  general  creditors 
with  respect  to  the  funds  in  the  hands  of  George 
T.  Goggin,  as  receiver,  or  any  part  thereof,  or  as  a 
result  of  any  other  litigation,  controversy  or  set- 
tlement between  said  George  T.  Goggin  and  said 
Bank  of  America,  which  affect  the  status  or  the 
amount  of  said  claim. 

(d)  Northrop  will  deposit,  or  include  in  said 
indemnity  agreement,  an  amount  equal  to  a  sum 
required  to  be  paid  into  the  Referee's  Salary  Fund 
in  the  event  a  dividend  is  required  to  be  paid  on 
the  Northrop  claim. 

(e)  Northrop  will  deposit  or  include  in  said  in- 
demnity agreement,  a  provision  agreeing  to  reim- 
burse this  estate  or  George  T.  Goggin,  as  receiver, 
for  the  actual  cost  incurred  and  for  his  attorney's 
fees  incurred  in  the  prosecution  or  defense  of  the 
litigation  with  the  Bank  of  America  National  Trust 
&  Savings  Association,  involving  the  Northrop 
claim  and  the  right  to  receive  dividends  thereon, 
said  sums  to  be  hereinafter  fixed  by  the  above- 
entitled  court  after  a  final  order. 

Article  VI 

The  court  to  retain  jurisdiction  to  carry  out  the 
plan  of  arrangement  and  to  pass  upon  all  contro- 
versies with  creditors  and  third  parties,  with  like 
effect  as  if  an  order  of  adjudication  were  entered 
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herein  and  George  T.  Goggin  was  appointed  trustee 
in  bankruptcy. 

Article  VII 

In  the  event  any  claims  are  in  controversy,  that 
the  court  reserve  jurisdiction  to  direct  George  T. 
Goggin  as  receiver  and  disbursing  agent,  to  hold 
and  retain  sufficient  sums  as  the  court  may  direct 
and  order,  to  cover  prospective  di^adends  in  respect 
to  said  disputed  claims,  and  that  pending  a  final 
determination  of  said  controversy,  dividends  be 
paid  to  other  creditors  whose  claims  are  not  in  dis- 
pute, in  such  amounts  and  at  such  times  as  the 
court  may  hereinafter  order. 

Article  VIII 

That  in  order  to  enable  your  petitioner  to  carry 
out  this  second  amended  plan  of  arrangement,  it 
is  necessary  that  your  petitioner  borrow  from  a 
bank  or  lending  institution,  the  sum  of  Five  Hun- 
dred Fifty  Thousand  Dollars  ($550,000.00)  and  to 
secure  said  loan  by  the  giving  of  a  trust  deed  and 
chattel  mortgage  creating  a  first  lien  against  all  of 
the  assets  being  returned  to  the  debtor  under  this 
second  amended  plan  of  arrangement.  That  the 
president  and  secretary  of  the  debtor  be  authorized 
to  execute  a  note,  secured  by  a  deed  of  trust  and  a 
chattel  mortgage  and  such  other  papers,  documents 
and  commitments  as  may  be  required  by  the  bank 
or  lending  institution  making  the  loan,  in  order  to 
consummate  said  transaction,  this  court  reserving 
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the  right,  by  separate  order,  if  requested  so  to  do, 
to  approve  the  fomi  of  documents  to  be  herein- 
after executed  in  connection  with  the  procuring 
of  said  loan. 

Article  IX 

That  the  debtor  corporation  and  George  T.  Gog- 
gin  as  receiver  and  disbursing  agent,  be  authorized 
to  enter  into  an  escrow  with  the  Title  Insurance 
&  Trust  Company,  as  escrow  holder,  to  consummate 
the  delivery  of  the  documents  required  and  the 
payment  of  the  consideration  of  Five  Hundred 
Thousand  Dollars  ($500,000.00)  to  be  paid  for  the 
benefit  of  the  creditors  of  this  estate,  the  escrow 
fee  and  title  expenses  to  be  borne  by  the  debtor 
herein,  said  sums  to  be  in  addition  to  the  Five  Hun- 
dred Thousand  Dollars  ($500,000.00)  being  paid 
to  George  T.  Goggin,  as  receiver. 

Article  X 

That  as  part  of  the  order  confirming  this  second 
amended  plan  of  arrangement,  the  above-entitled 
court,  on  receiving  the  written  consent  and  other 
documents  that  may  be  required  of  the  Brown- 
Bevis  Company,  enter  as  part  of  its  order  herein, 
an  order  disaffirming  the  sale  heretofore  made  to 
the  Brown-Bevis  Company. 

Article  XI 

Wherein  George  T.  Goggin  is  mentioned  as  re- 
ceiver  or   disbursing   agent,   in   the   event   of   his 
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death,  resignation  or  incapacity,  all  rights  in  him 
shall  vest  in  his  successor  in  interest  appointed 
by  the  Referee  in  Bankruptcy  in  the  matter  of  Sals- 
bury  Motors,  Inc. 

Article  XII 

The  debtor  shall  be  vested  with  all  parts  hereto- 
fore reserved  from  the  order  confirming  sale  for 
the  repair  or  replacement  of  scooters  required  under 
a  warranty  issued  in  connection  with  their  sale, 
upon  the  debtor  assuming,  in  writing,  and  agreeing 
to  protect,  George  T.  Goggin  as  receiver,  and  the 
above-entitled  estate,  in  respect  to  any  warranties 
issued  by  George  T.  Goggin  in  connection  with 
said  scooters. 

Article  XIII 

That  in  addition  to  the  Five  Hundred  Thousand 
Dollars  ($500,000.00)  the  debtor  agrees  to  pay 
through  said  escrow,  expenses  incurred  by  this 
court  in  the  giving  of  notice  to  creditors  and  con- 
ducting of  hearings  in  respect  to  the  second  amended 
plan  of  arrangement,  and  the  amended  plan  of 
arrangement  heretofore  filed,  and  for  services  of 
creditors'  committee  and  the  attorneys  for  the 
receiver,  as  may  be  fixed  and  allowed  by  the  court, 
not  exceeding  the  sum  of  Fifteen  Hundred  Dollars 
($1500.00). 

This  second  amended  plan  of  arrangement  is  sub- 
mitted by  Salsbury  Motors,  Inc.,  a  California  cor- 
poration, by  its  officers,  acting  under  and  pursuant 
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to  a  resolution  of  its  board  of  directors  and  the 
consent  of  two-thirds  of  its  stockholders. 

Dated  this  7th  day  of  July,  1948. 

SALSBURY  MOTORS,  IXC, 
By  /s/  CHAS.  M.  WEIXGERG, 
President, 

By  /s/  MILTON  SCHWARTZ, 
Secretary. 

Filed  June  20,  1948. 

HUGH  L.  DICKSOX, 
Referee.  [101] 


[Title  of  District  Coui't  and  Cause.] 

COXSEXT  BY  CREDITOR  TO  SECOXD 
AMEXDED  PLAX  OF  ARRAXGEMEXT 

The  undersigned,  being  a  creditor  of  the  above- 
named  debtor,  holding  a  claim  in  the  amount  of 
$1393.06,  acknowledges  that  the  undersigned  has 
received  a  copy  of  the  debtor's  second  amended 
plan  of  arrangement  and  does  hereby  consent  to 
said  second  amended  plan  of  arrangement  and  the 
provisions  and  terms  thereof,  and  agrees  that  the 
above-entitled  court  may  enter  an  order  confirm- 
ing the  same. 

Upon  the  couii:  approving  the  debtor's  second 
amended  plan  of  arrangement,  and  in  consideration 
of  the  dividends  to  be  forthwith  received  by  the 
midersigned  creditor  as  provided  therein,  the  un- 
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dersigned  hereby  releases  the  debtor  corporation 
and  Northrop  Aircraft,  Inc.,  of  all  claims,  demands 
and  causes  of  action  of  every  character  and  nature 
arising  out  of  transaction  between  the  undersigned 
and  the  debtor.  [102] 

This  consent  to  the  second  amended  plan  of  ar- 
rangement, except  in  respect  to  the  release  of  the 
debtor  and  Northrop  Aircraft,  Inc.,  and  the  ap- 
proval and  confirmation  by  the  court,  shall  not  in 
any  manner  prejudice  the  rights,  defenses  or  cause 
of  action  that  the  undersigned,  as  a  creditor,  would 
have,  or  that  George  T.  Goggin,  as  receiver,  now 
has,  or  that  George  T.  Goggin,  as  trustee  in  bank- 
ruptcy, would  have,  or  any  creditor  of '  Salsbury 
Motors,  Inc.,  would  have,  in  the  event  that  Salsbury 
Motors,  Inc.,  were  adjudged  a  bankrupt  and  George 
T.  Goggin  were  duly  appointed  trustee  in  bank- 
ruptcy, but  that  the  rights  of  the  undersigned  and 
all  parties  shall  be  the  same  as  if  Salsbury  Motors, 
Inc.,  w^ere  so  adjudged  a  bankrupt  and  George  T. 
Goggin  were  apiDointed  trustee. 

Dated:     July  15,  1948. 

DUCOMMUN  METALS  & 
SUPPLY  CO., 
Creditor. 
C.  A.  WARNACUTT, 

Credit  Manager. 

Filed  July  29,  1948. 

HUGH  L.  DICKSON, 

Referee. 
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[Title  of  District  Court  and  Cause.] 

PETITION  OF  RECEIVER  FOR  ORDER  SUB- 
ORDINATING CLAIMS  OF  BANK  OP 
AMERICA 

To  the  Honorable  Hugh  L.  Dickson,  Referee  in 
Bankruptcy : 

Comes  now  your  petitioner  George  T.  Goggin,  and 
respectfully  represents  as  follows : 

I. 

That  he  is  the  duly  appointed,  qualified  and 
acting  Receiver  in  the  within  Chapter  XI  proceed- 
ings. 

II. 

That  heretofore  the  Bank  of  America  National 
Trust  &  Savings  Association  (hereinafter  referred 
to  as  Bank  of  America)  filed  a  claim  in  the  within- 
bankruptcy  proceedings  for  an  amount  in  the  sum 
of  $601,482.80,  plus  interest;  that  the  amount  now 
owing  to  Bank  of  America  is  the  sum  of  $198,- 
818.44;  this  sum  represents  the  unpaid  balance  re- 
maining after  allowance  of  the  banker's  lien  and 
setoff  pursuant  to  order  of  Referee  Dickson  dated 
March  22,  1948,  which  order  is  now  on  appeal  by 
your  petitioner.  [104] 

III. 

Your  petitioner  is  informed  and  believes,  and 
therefore  alleges  that  commencing  in  the  early  part 
of  the  year  1946,  Bank  of  America  received  from 
Salsbury  Motors  Inc.,  the  debtor  herein,  regular 
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monthly  balance  sheet  statements  and  profit  and 
loss  statements,  which  profit  and  loss  statements 
and  balance  sheets  clearly  reflected,  in  each  month, 
that  Salsbury  Motors  Inc.,  was  not  only  losing 
money,  but  was  actually  insolvent  as  the  word  in- 
solvent is  defined  by  the  Bankruptcy  Act  as 
amended.  That  the  items  now  covered  by  the  proof 
of  claims  filed  in  the  within  proceedings  by  Bank 
of  America  were  then,  at  all  times,  due  and  owing, 
and  after  receipt  of  the  first  balance  sheet  and  profit 
and  loss  statement  evidencing  in  writing  that  Sals- 
bury  Motors  Inc.,  was  insolvent,  the  indebtedness 
reflected  by  the  proof  of  claim  of  the  Bank  of 
America  were  in  default;  that  in  the  face  of  such 
continuous  default.  Bank  of  America  nevertheless 
did  not  enforce  the  terms  of  the  written  obligations 
evidencing  the  loans  made  by  Bank  of  America  to 
Salsbury  Motors  Inc.,  and  permitted  and  allowed 
the  said  Salsbury  Motors  Inc.,  to  continue  to  oper- 
ate and  to  continue  to  incur  new^  and  additional 
liabilities,  all  as  reflected  by  the  provable  claims  of 
creditors  now  filed  and  allowed  in  the  within  bank- 
ruptcy proceedings. 

IV. 

That  since  Bank  of  America,  knowingly  and  de- 
liberately, permitted  Salsbury  Motors  Inc.,  to  oper- 
ate while  Bank  of  America  was  fully  informed  of 
the  insolvency  of  said  debtor,  and  because  the  con- 
duct of  Bank  of  America  caused  the  continued 
extension  of  credit  by  the  creditors'  claims  as  here- 
above  described,  it  now  appears,  as  a  matter  of  law, 
that  having  withheld  enforcement  of  the  obligations 
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owing  to  it  from  the  debtor  herein,  Bank  of  Amer- 
ica is  now  estopped  to  contend  that  it  is  entitled 
to  receive  dividends  upon  whatever  amount  is 
ultimately  allowed  to  it,  as  a  provable  [105]  claim; 
that  as  a  matter  of  law,  the  conduct  of  the  Bank 
of  America  now  estops  said  Bank  from  attemping 
to  participate  on  a  parity  with  the  remaining  un- 
secured trade  creditors ;  that  having  lulled  the  afore- 
said creditors  into  a  feeling  of  security,  thereby 
inducing  the  continued  extension  of  credit  by  said 
creditors,  caused  by  the  failure  of  the  Bank  to 
declare  default  in  the  largest  single  claim  against 
Salsbury  (with  the  exception  of  the  subordinated 
Northrop  Aircraft,  Inc.,  claims).  Bank  of  America, 
as  a  matter  of  equity,  is  not  entitled  to  receive  any 
dividend  on  its  claims  until  all  other  provable 
creditors  have  been  paid  in  full. 

V. 

Without  prejudice  to  the  position  of  the  Receiver 
as  hereinabove  alleged,  but  in  order  to  present  all 
of  the  facts  and  legal  contentions  now  available  to 
the  Receiver  with  reference  to  the  subject  matter 
of  subordination  of  the  claims  of  the  Bank  of  Amer- 
ica, your  petitioner  further  alleges  as  follows: 

That  as  is  reflected  in  Article  V  of  the  approved 
Second  Amended  Plan  of  Arrangement,  your  peti- 
tioner, as  Receiver,  filed  objections  to  the  claim  of 
Northrop  Aircraft,  Inc.  (hereinafter  referred  to  as 
Northrop),  and  likewise  sought  affirmative  relief 
against  Northrop  on  the  grounds  that  it  was  the 
"alter  ego"  of  the  debtor  herein  and  was  respon- 
sible for  any  deficiency  in  the  total  amount  of  the 


Bank  of  America  N.T.dS.  Assn.  61 

claim  after  the  dividends  were  paid  to  creditors; 
Northrop  thereafter  made  an  offer  of  compromise 
and  settlement  which  was  incorporated  in  the  Sec- 
ond Amended  Plan  of  Arrangement  and  has  therein 
agreed  to  pay  the  sum  of  $75,000.00  to  your  peti- 
tioner which  payment  is  predicated  upon  the  afore- 
said "alter  ego"  contention  of  your  petition;  your 
petitioner  believes,  and  therefore  alleges,  that  the 
one  creditor  who  had  actual  knowledge  that  it  was 
apparently  not  the  intention  of  Northrop  to  be 
responsible  for  the  obligations  of  Salsbury,  was  and 
is  Bank  of  America ;  the  dealings  between  the  Bank 
of  America  and  Northrop  with  [106]  reference  to 
Salsbury  Motors,  Inc.,  loans  were  dealings  reflected 
in  writing  and  the  Bank  of  America  obtained  from 
Northrop  an  agreement  to  subordinate  the  payment 
of  any  of  its  loans  to  the  debtor  herein  until  Bank 
of  America  was  paid  in  full;  but  no  express  as- 
sumption or  guarantee  of  liability  was  obtained  by 
Bank  of  America  from  Northrop;  therefore,  since 
Bank  of  America  knew  that  Northrop  was  not 
guaranteeing  the  payment  of  Salsbury  claims  it 
w^ould  be  inequitable  to  allow  Bank  of  America  to 
participate  in  any  dividend  payable  to  creditors 
from  the  said  $75,000.00. 

Wherefore,  your  petitioner  prays  that  this  Court 
make  an  order  directing  Bank  of  America  to  appear 
and  show  cause  why:  (1)  any  payment  on  the  claim 
of  Bank  of  America,  against  the  within  estate, 
as  finally  allowed,  should  not  be  subordinated  to 
the  payment  of  all  other  creditors;  (2)  if  paragraph 
(1)   is  denied,  why  Bank  of  America  should  not 
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be  subordinated  with  reference  to  the  $75,000.00 
hereinabove  described  to  the  extent  that  it  does  not 
participate  in  any  dividends  from  the  said  $75,- 
000.00  until  all  other  creditors  are  paid  in  full. 

Dated  this  30th  day  of  July,  1948. 

/s/  GEORGE  T.  GOGGIN, 
Receiver. 
Of  Counsel, 

/s/  MARTIN  GENDEL.  [107] 

State  of  California, 
County  of  Los  Angeles — ss: 

George  T.  Goggin  being  by  me  first  duly  sworn, 
deposes  and  says:  that  he  is  the  Petitioner  in  the 
above-entitled  action;  that  he  has  read  the  fore- 
going Petition  of  Receiver  for  Order  Subordinating 
Claims  of  Bank  of  America  and  knows  the  con- 
tents thereof ;  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are 
therein  stated  upon  his  information  or  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 
/s/  GEORGE  T.  GOGGIN. 

Subsciibed  and  sworn  to  before  me  this  30th  day 
of  July,  1948. 

[Seal]         /s/  ESTHER  ANDERSON, 
Notary  Public  in  and  for  said  County  and  State  of 
California. 

Filed  July  30,  1948. 

HUGH  L.  DICKSON, 
Referee. 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENT  TO  PETITION  OF  RECEIVER 
FOR  ORDER  SUBORDINATING  CLAIMS 
OF  BANK  OF  AMERICA 

To  the  Honorable  Hugh  L.  Dickson,  Referee  in 
Bankruptcy : 

Comes  now  your  petitioner,  George  T.  Goggin,  and 
respectfully  represents  as  follows: 

VI. 

That  he  is  the  duly  appointed,  qualified  and  acting 
Receiver  in  the  within  Chapter  XI  proceedings ;  that 
he  heretofore  filed  with  this  Court  by  document 
dated  the  30th  day  of  July,  1948,  a  "Petition  of 
Receiver  for  Order  Subordinating  Claims  of  Bank 
of  America";  that  in  clarification  of  the  scope  of 
the  basis  for  the  Petition  to  Subordinate  the  claims 
of  Bank  of  America,  your  petitioner  supplements 
the  said  original  petition  by  the  addition  thereto  of 
the  following  allegations: 

VII. 

That  the  Bank  of  America,  for  the  period  between 
January  1,  1947,  and  August  20,  1947,  knew  the 
following  facts :  That  Salsbury  Motors,  Inc.,  was  at 
all  times  insolvent;  that  Salsbury  Motors,  Inc.,  was 
unable  to  meet  and  pay  its  current  obligations  in 
substantial  amounts  owing  to  Bank  of  America ;  that 
Salsbury  Motors,  Inc.,  [109]  was  definitely  under- 
capitalized and  unable  to  operate  successfully  with 
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its  then  capitalization ;  that  Northrop  Aircraft,  Inc., 
would  not  pay  or  guarantee  the  obligations  of  Sals- 
bury  Motors,  Inc.;  that  Northrop  Aircraft,  Inc., 
had  determine  that  it  would  not  advance  any  addi- 
tional monies  to  Salsbury  Motors,  Inc. ;  that  Sals- 
bury  Motors,  Inc.,  was  not  paying,  to  unsecured 
creditors,  the  current  obligations  as  they  became 
due.  That  notwithstanding  this  knowledge  on  the 
part  of  Bank  of  America,  in  response  to  many  indi- 
vidual credit  inquiries  by  creditors  and  prospective 
creditors  who  are  now  unpaid  and  unsecured  trade 
creditors  in  the  within  reorganization  proceedings, 
and  in  response  to  inquiries  from  credit  agencies 
for  the  purpose  of  having  said  agencies  furnish  the 
said  information  to  creditors  or  prospective  credi- 
tors of  the  debtor  herein,  prior  to  bankruptcy.  Bank 
of  America  informed  such  persons  that  the  financial 
condition  of  Salsbury  Motors,  Inc.,  was  satisfactory, 
that  it  appeared  to  have  an  excellent  record  for 
trade  payments;  that  it  was  a  wholly  owned  subsi- 
diary of  Northrop  Aircraft,  Inc.,  and  intimated  that 
Northrop  Aircraft  would  supply  all  the  necessary 
financing  and  capital;  that  no  revelation  was  made 
that  the  obligations  owing  to  the  Bank  of  America 
were  in  default  and  had  to  be  renewed  or  extended 
without  payment  thereof;  that  no  revelation  was 
made  that  the  trust  deed  encumbrance  held  by  the 
Bank  of  America  on  the  real  property  of  the  Debtor 
was  likewise  security  for  other  apparently  unsecured 
obligations  of  the  Debtor  held  by  the  Bank  of 
America. 
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VIII. 

That  the  current  unpaid  trade  creditors  in  the 
within  reorganization  proceedings  extended  credit  to 
the  debtor  substantially  in  reliance  upon  the  position 
taken  by  the  Bank  of  America  and  the  misinforma- 
tion circulated  by  it  in  connection  with  the  financial 
condition  of  the  Debtor  and  the  purported  financial 
support  thereof  by  Northrop  Aircraft,  Inc. ;  that  the 
Bank  of  America  well  knew  that  the  said  creditors 
would  so  rely  upon  the  facts  as  [110]  alleged  herein- 
above in  extending  credit  to  the  Debtor  herein. 

Wherefore,  your  petitioner  prays  that  this  Court 
make  an  order  directing  Bank  of  America  to  appear 
and  show  cause  why:  (1)  any  payment  on  the  claim 
of  Bank  of  America,  against  the  within  estate,  as 
finally  allowed,  should  not  be  subordinated  to  the 
payment  of  all  other  creditors;  (2)  if  paragraph  (1) 
is  denied,  why  Bank  of  America  should  not  be 
subordinated  with  reference  to  the  $75,000.00  herein 
above  described  to  the  extent  that  it  does  not  parti- 
cipate in  any  dividends  from  the  said  $75,000.00 
until  all  other  creditors  are  paid  in  full. 

Dated  this  20th  day  of  January,  1949. 

/s/  GEORGE  T.  GOGGIN, 
Receiver. 
Of  Counsel: 

/s/  MARTIN  GENDEL. 
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State  of  California, 
County  of  Los  Angeles — ss. 

George  T.  Goggin  being  by  me  first  duly  sworn, 
deposes  and  says: 

That  he  is  the  petitioner  in  the  above-entitled 
matter;  that  he  has  read  the  foregoing  supplement 
to  Petition  of  Receiver  for  Order  Subordinating 
Claims  of  Bank  of  America  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  owti  knowl- 
edge, except  as  to  the  matters  which  are  therein 
stated  upon  his  information  or  belief,  and  as  to 
those  matters  that  he  believes  it  to  be  true. 
/s/  GEORGE  T.  GOGGIN. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  January,  1949. 

[Seal]        /s/  ESTHER  ANDERSON, 
Notary  Public  in  and  for  the  County  of  Los  An- 
'  geles,  State  of  California. 

Receipt  of  Copy  Acknowledged. 

Filed  January  21,  1949. 

HUGH  L.  DICKSON, 

Referee. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  RE: 
BANK  OF  AMERICA 

Upon  Reading  and  filing  the  verified  petition  of 
George  T.  Goggin,  as  Receiver,  with  reference  to  the 
subordinating  claims  of  Bank  of  America,  and  upon 
motion  of  Martin  Gendel,  one  of  his  counsel,  and 
good  cause  appearing  therefor,  Bank  of  America 
National  Trust  &  Savings  Association  is  hereby 
directed  to  appear  before  the  Hon.  Hugh  L.  Dickson, 
Referee  in  Bankruptcy,  in  his  courtroom  located  on 
the  3rd  floor  of  the  Federal  Building,  Temple  and 
Spring  Streets,  Los  Angeles,  California,  on  the  16th 
day  of  September,  1948,  at  the  hour  of  2  p.m.,  or  as 
soon  thereafter  as  counsel  can  be  heard,  then  and 
there  to  show  cause  why  the  petition  aforesaid,  a 
copy  of  which  accompanies  the  within  order  to  show 
cause,  should  not  be  granted. 

This  order  to  show  cause  may  be  served  by  duly 
serving  copies  upon  the  law  office  of  Hugo  A.  Stein- 
meyer,  as  attorneys  for  Bank  of  America,  said 
service  to  be  made  at  least  5  days  before  the  date 
of  the  above  hearing. 

Dated  this  30  day  of  July,  1948. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

Filed  July  30,  1949. 

HUGH  L.  DICKSON, 
Referee.  [113] 
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[Title  of  District  Court  and  Cause.] 

AGREEMENT  OF  INDEMNITY  OF  NORTH- 
ROP AIRCRAFT,  INC.,  AND  ORDER  OF 
COURT  APPROVING  SAME 

Whereas,  pursuant  to  the  provisions  of  the  "Debt- 
ors' Proposed  Second  Amended  Plan  of  Arrange- 
ment" dated  July  7,  1948,  and  approved  by  order 
of  the  Honorable  Hugh  L.  Dickson  under  date  of 
July  30,  1948  (herein  called  the  "Plan"),  Northrop 
Aircraft,  Inc.,  (herein  called  "Northrop")  agreed 
to  execute  certain  indemnity  agreements,   and 

Whereas,  pursuant  to  said  Plan  and  the  under- 
takings therein,  George  T.  Goggin,  Receiver,  has 
paid  out  dividends  to  creditors  of  Salsbury  Motors, 
Inc.,  without  reserving  funds  to  [114]  pay  a  divi- 
dend on  the  claim  of  Northrop,  and 

Whereas,  said  estate  may  by  final  order  of  the 
Court  be  held  not  to  be  relieved  from  legal  liability 
to  pay  a  dividend  on  said  claim  of  Northrop, 

Now,  Therefore,  in  consideration  of  the  above  and 
for  the  considerations  set  forth  in  Article  V  2  of 
said  Plan,  Northrop  hereby  undertakes  and  promises 
as  follows: 

1.  To  indemnify  George  T.  Goggin,  as  receiver 
of  this  estate : 

a.  Against  and  to  hold  him  harmless  from  any 
and  all  loss,  liability,  claims,  damages  and  expenses 
incurred  by  him  or  which  he  may  have  become  liable 
for  by  reason  of  an  order  becoming  final  beyond 
appeal  in  the  above-entitled  proceeding  determining 
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that  the  claim  of  Northrop  was  and  is  entitled  to 
participate  and  share  in  the  dividends  upon  an  equal 
basis  with  other  creditors,  and  that  the  Bank  of 
America  National  Trust  &  Savings  Association 
(herein  called  the  "Bank")  is  entitled  to  receive 
dividends  on  the  Northrop  claim  to  the  extent  neces- 
sary to  satisfy  the  claim  of  the  Bank  against  the 
debtor;  it  being  miderstood  that  the  liability  of 
Northrop  under  this  paragraph  1-a  is  in  the  approxi- 
mate sum  of  $90,000.00  and  shall  not  be  increased  by 
reason  of  any  increase  in  the  claim  of  the  Bank  over 
and  above  its  present  claim  of  $198,818.44  or  by 
reason  of  any  subordination  of  such  claim  of  the 
Bank  in  whole  or  in  part  to  the  claims  of  other 
general  creditors  with  respect  to  the  funds  in  the 
hands  of  George  T.  Goggin  as  receiver  or  any  part 
thereof  or  as  a  result  of  any  other  litigation,  con- 
troversy or  settlement  between  said  George  T.  Gog- 
gin as  receiver  and  the  Bank  which  affects  the 
status  or  the  amount  of  the  said  claim; 

b.  Against  and  to  hold  him  harmless  from  all 
loss,  [115]  liability,  claims,  demands  and  expenses 
which  the  said  George  T.  Goggin,  as  receiver  of  this 
estate,  may  sustain  or  become  liable  for  by  reason  of : 

(1)  The  statutory  liability  if  any  to  make 
payment  into  the  Referee's  Salary  Fund  be- 
cause of  the  payment,  if  any,  made  under  para- 
graphs 1-a  or  2-b  hereof; 

(2)  Actual  costs  and  attorneys'  fees  in- 
curred by  George  T.  Goggin,  as  receiver,  in  the 
prosecution  or  defense  of  the  litigation  involv- 
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ing  the  Northrop  claim  and  the  right  of  the 
Bank  to  receive  dividends  thereon,  in  such  sums 
as  may  be  fixed  by  the  above-entitled  Court. 

2.  Forthwith  upon  an  order  becoming  final  be- 
yond appeal  adjudging  that  the  claim  of  Northrop 
is  entitled  to  participate  in  dividends  upon  an  equal 
basis  with  other  creditors  and  that  the  Bank  is  en- 
titled to  receive  the  dividends  on  said  claim  to  the 
extent  necessary  to  satisfy  its  claim,  to  discharge 
and  satisfy  the  within  indemnity  agreement  by 
either : 

a.  Obtaining  a  written  release  and  satisfaction 
from  the  Bank  in  favor  of  the  Receiver  of  this 
estate  of  all  claims  of  the  Bank  against  the  receiver 
with  respect  to  the  liability  herein  indemnified 
against ;  or, 

b.  Paying  to  the  receiver  of  the  estate  the 
amount  required  to  be  paid  by  the  receiver  to  the 
Bank  pursuant  to  the  provisions  of  paragraph  1-a 
hereof. 

3.  To  pay  to  the  receiver  of  this  estate  the 
amount  or  amounts  required  to  be  paid  by  the  pro- 
visions of  subdivisions  (d)  and  (e)  of  paragraph 
No.  2  of  Article  V  of  the  Second  Amended  [116] 
Plan  of  Arrangement;  said  payment  to  be  made  by 
Northrop  upon  the  order  involving  the  contentions 
of  the  Bank  herein  becoming  final  beyond  appeal. 

4.  Northrop  agrees  that  the  above-entitled  Court 
shall  retain  jurisdiction  of  the  subject  matter  and 
parties  to  this  agreement  pending  the  final  satis- 
faction or  discharge  of  this  agreement  and  that  exe- 


Bank  of  America  N.T.dcS.  Assn.  71 

cution  or  other  process  of  this  Court  may  issue  for 
such  purpose. 

In  Witness  Whereof  said  Northrop  Aircraft,  Inc., 
has  executed  this  indemnity  agreement  this  19th  day 
of  November,  1948,  by  its  officers  thereunto  duly 
authorized. 

NORTHROP  AIRCRAFT,  INC., 
By  /s/  C.  N.  MONSON. 
[Seal]  By  /s/  GEORGE  GORE. 

The  foregoing  indemnity  agreement  is  hereby 
approved  as  to  form. 

/s/  MARTIN  GENDEL, 

Of  Counsel  for  George  T. 
Goggin  as.  Receiver. 

HUGO  A.  STEINMEYER, 
JOHN  E.  WALTER, 
G.  L.  BERREY, 
ROBERT  H.  FABIAN, 
By  /s/  ROBERT  H.  FABIAN, 
Counsel  for  Bank  of  America  National   Trust  & 
Savings  Association. 

It  Is  Hereby  Ordered : 

1.  That  the  foregoing  indemnity  agreement  is 
approved  and  ordered  filed  with  the  Clerk  of  this 
Court;  [117]    . 

2.  That  this  Court  retains  jurisdiction  of  the  sub- 
ject matter  and  parties  to  the  said  agreement  pend- 
ing  its  final   performance   or   discharge   and   that 
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execution  and  other  process  of  this  Court  may  issue 
for  such  purpose. 

Dated  this  23  day  of  Nov.,  1948. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

I,  George  Gore,  Secretary  of  Northrop  Aircraft, 
Inc.,  hereby  certify  that  a  meeting  of  the  Board  of 
Directors  of  said  Corporation  was  duly  held  at  its 
offices  in  the  City  of  Hawthorne,  State  of  California, 
on  June  23,  1948;  that  at  said  meeting  a  majority 
and  quorum  of  said  Directors  were  present  and  vot- 
ing throughout;  and  that  the  following  paragraphs 
are  a  true  and  correct  copy  of  a  portion  of  the 
mmutes  of  said  meeting  and  that  the  resolutions  set 
forth  therein  are  now  in  full  force  and  effect: 

"Mr.  Gore  reported  on  the  transactions  since  Feb- 
ruary, 1948,  affecting  Salsbury  Motors.  He  ex- 
plained that  the  Receiver  had  filed  a  petition  in  the 
Bankruptcy  Court  seeking  disallowance  of  the 
Northrop  claim  against  the  estate  and  also  asking 
that  an  order  be  entered  requirmg  Northrop  to  pay 
the  entire  deficiency  remaining  after  liII  assets  of  the 
estate  had  been  distributed  to  creditors.  This  de- 
ficiency w^as  presently  estimated  at  $380,000.  He 
said  that  certain  officers  of  the  corporation  had  pro- 
posed to  the  Receiver  (a)  that  Northrop  pay  the 
estate  $75,000  in  full  settlement  of  all  claims  of  all 
creditors  against  Northrop  and  (b)  that  Northrop 
subordinate  all  of  its  right,  title  and  interest  in  and 
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to  the  Northrop  claim  against  the  estate  to  the  claims 
of  all  other  creditors.  This  proposal  is  acceptable 
to  the  creditors  other  than  the  Bank  of  America. 
The  Bank  is  taking  the  position  that  the  Northrop 
claim  against  the  estate  is  valid  and  that  the  bank 
is  entitled  to  the  dividend  payable  upon  it.  In  order 
to  meet  the  bank's  objections  to  the  proposal,  officers 
of  the  corporation  had  offered  to  execute,  on  behalf 
of  the  corporation,  an  indemnity  agreement  protect- 
ing the  Receivership  estate  in  the  event  final  judg- 
ment of  the  Court  were  in  favor  of  the  bank's 
contentions.  The  exact  amount  of  the  indemnity 
cannot  be  fixed  because  the  Receiver  does  not  now 
know  what  reductions  he  may  be  able  to  effect  in  the 
claims  as  filed  and  scheduled.  On  the  basis  of  esti- 
mates made  by  the  Receiver  and  his  attorney,  it  is 
believed  that  this  indemnity  will  be  in  the  amount 
of  approximately  $87,140.  It  could  rmi  as  high  as 
approximately  $101,000  if  no  reductions  at  all  are 
made  in  the  claims  as  now  filed  and  scheduled. 
Negotiations  with  the  Receiver  and  the  bank  are 
continuing.  The  Board  approved  of  the  action  of 
the  officers  in  making  the  offer  to  pay  the  Receiver- 
ship $75,000  and  to  subordinate  the  corporation's 
interest  in  the  Northrop  claim  to  the  claims  of  all 
other  creditors.  General  authority  was  conferred  to 
conduct  negotiations  along  the  lines  above  set  forth, 
including  the  execution  of  the  indemnity  agreement 
if  necessary.  Mr.  Millar  thought  these  decisions 
should  be  incorporated  in  formal  resolutions,  and 
accordingly,  upon  motion  of  Mr.  Pederson,  seconded 
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by  Mr.   McDuffie,   [119]   the   following  resolutions 
were  unanimously  adopted : 

''Whereas  this  corporation  has  filed  its  claim  for 
approximately  $1,345,000  against  Salsbury  Motors, 
Inc.,  Debtor  in  a  Chapter  XI  proceeding;  and 

"Whereas,  the  Receiver  of  said  Debtor,  on  behalf 
of  the  estate  and  of  all  creditors,  has  filed  a  petition 
in  the  Bankruptcy  Court  requesting  that  said  claim 
be  disallowed  and  further  requesting  that  the  Court 
order  this  corporation  to  pay  the  entire  deficiency, 
presently  estimated  at  $380,000 ;  and 

"Whereas  a  written  proposal  has  been  made  on 
behalf  of  this  corporation  for  settlement  of  the  as- 
serted claim  by  the  payment  to  the  estate  of  $75,000 
and  the  subordination  of  all  of  this  corporation's 
interest  in  the  Northrop  claim  against  the  estate  to 
the  claims  of  all  other  creditors,  which  offer  will 
herein  be  called  the  'Offer  of  May  28,  1948';  and 

"Whereas  Bank  of  America  contends  that  by  rea- 
son of  a  subordination  agreement  dated  September, 
1946,  between  said  bank  and  this  corporation,  the 
bank  is  the  equitable  owner  or  has  an  equitable  lien 
upon  the  claim  of  this  corporation  against  the 
Debtor  and  is  entitled  to  any  dividend  payable  there- 
upon, up  to  the  amount  required  to  make  it  whole; 
and 

"Whereas  it  may  be  desirable  and  beneficial  to 
this  corporation  to  meet  this  claim  of  the  bank  by 
the  execution  of  an  indemnity  agreement,  payment 
under  which  will  be  dependent  upon  the  bank  estab- 
lishing  in   court   its    contentions   with    respect   to 
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ownership  or  interest  in  the  Northrop  claim,  which 
indemnity  agreement  will  be  in  an  amount  indeter- 
minable at  this  time,  but  which  could  vary  from 
approximately  $87,140  to  $101,000,  depending  upon 
the  aggregate  amount  of  claims  against  the  estate; 
and 

''Whereas  outside  counsel  for  this  corporation 
after  a  careful  investigation  of  the  facts  and  the  law 
and  after  extended  negotiations  with  the  Receiver, 
his  attorney  and  the  Creditors  Committee  of  the 
Debtor,  have  recommended  the  foregoing  settlement 
as  beneficial  to  the  corporation  under  the  circum- 
stances; and 

"Whereas  this  Board  of  Directors  deems  said 
settlement  to  be  to  the  best  interest  of  this  [120] 
corporation  and  its  shareholders  in  that  the  same  is 
a  reasonable  and  beneficial  compromise  of  a  bona 
fide  controversy  in  which  a  much  greater  liability 
might  be  imposed  upon  the  corporation;  and 

"Now  Therefore  Be  It  Resolved  that  the  acts  of 
the  officers  of  this  corporation  in  making  the  Offer 
of  May  28,  1948,  in  settlement  of  the  claims  made 
against  this  corporation  by  the  Receiver  and  the 
creditors  of  Salsbury  Motors,  Inc.,  be  and  they 
hereby  are  ratified  and  approved  as  the  acts  of  this 
corporation;  and 

"Resolved  that  the  officers  of  this  corporation  be 
and  they  hereby  are  authorized  to  continue  negotia- 
tions with  the  Receiver  and  the  Bank  of  America 
and  to  offer  if  necessary,  in  addition  to  the  con- 
sideration set  forth  in  the  Offer  of  May  28,  1948,  to 
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execute  an  indemnity  agreement  in  the  amount  and 
upon  the  terms  as  above  set  forth;  and 

''Resolved  that  if  necessary  the  officers  are  also 
empowered  to  include  in  any  proposal  for  settlement 
an  offer  to  pay  (a  such  amount  as  may  be  required 
to  be  paid  into  the  Referee's  fund  in  case  the  bank 
is  successful  in  its  contentions  with  respect  to  the 
Northrop  claim  and  (b)  costs  and  reasonable  attor- 
ney's fees  of  the  Receiver  in  resisting  the  conten- 
tions of  the  bank." 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
as  Secretary  of  said  Corporation,  and  affixed  the 
corporate  seal  this  29th  day  of  October,  1948. 

[Seal]        /s/  GEORGE  GORE, 

Secretary,  Northrop 
Aircraft,  Inc. 

Filed  Nov.  23,  1948. 

HUGH  L.  DICKSON, 
Referee. 


[Title  of  District  Court  and  Cause.] 

RELEASE  AND  SATISFACTION 
OF  INDEMNITY  AGREEMENT 

Whereas,  pursuant  to  the  "Debtor's  Proposed 
Second  Amended  Plan  of  Arrangement"  dated  July 
7,  1948,  (herein  called  the  Plan)  approved  by  an 
order  of  the  Honorable  Hugh  L.  Dickson  under  date 
of  July  30,  1948,  Northrop  Aircraft,  Inc.   (herein 
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called  Northrop),  agreed  to  execute  certain  indem- 
nity agreements  required  by  said  Plan,  in  order  to 
permit  the  Receiver  herein  to  pay  a  general  divi- 
dend to  creditors,  from  the  assets  then  in  the  hands 
of  the  Receiver,  without  reserving  therefrom  an 
amount  [122]  sufficient  to  pay  a  like  dividend  upon 
the  claim  of  Northrop  filed  herein,  and 

Whereas,  pursuant  to  the  said  Plan  Northrop  did 
thereafter  execute  and  file  herein  an  Agreement  of 
Indemnity  dated  November  19,  1948,  which  agree- 
ment was  approved  by  an  order  of  the  Referee 
dated  November  23,  1948,  and 

Whereas,  the  undersigned  Bank  of  America  Na- 
tional Trust  and  Savings  Association,  a  creditor 
herein,  has  asserted  the  right  to  receive  dividends 
upon  the  claim  of  Northrop  filed  herein  to  the  ex- 
tent necessary  to  pay  its  claim  in  full,  and 

Whereas,  Northrop  has  paid  or, agreed  to  pay  to 
the  undersigned  an  amount  equal  to  the  amount  that 
it  would  have  received  if  it  had  received,  from  the 
assets  in  the  hands  of  the  Receiver  at  the  date  of 
confirmation  of  the  Plan,  a  dividend  upon  North- 
rop's  claim,  at  the  same  rate  of  dividends  paid  to 
creditors  generally,  to  the  extent  necessary  to  pay 
its  claim  in  full. 

Now,  Therefore,  the  undersigned  Bank  of  Amer- 
ica National  Trust  and  Savings  Association  does 
hereby  release  and  discharge  George  T.  Goggin, 
the  Receiver  herein,  and  the  estate  of  the  Debtor 
herein,  of  and  from  any  and  all  liability  to  pay  to 
the  undersigned  any  dividend  upon  the  claim  of 
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Northrop  from  the  assets  of  the  estate  in  the  hands 
of  the  Receiver  at  the  date  of  confirmation  of  the 
said  Plan. 

It  is  expressly  understood  that  the  undersigned 
Bank  does  not  release  or  waive  any  right  that  it 
may  have  to  receive  dividends  upon  the  claim  of 
Northrop  in  the  same  percentage  as  is  paid  upon 
general  claims,  as  to  any  assets  received  by  the 
Receiver  subsequent  to  the  date  of  confirmation  of 
the  Plan,  including,  but  without  being  limited  there- 
by, any  assets  recovered  by  the  Receiver  under  his 
asserted  right  to  recover  [123]  from  the  under- 
signed Bank  certain  items  upon  which  the  under- 
signed claimed  a  banker's  lien  and  which  have 
heretofore  reduced  the  amount  of  the  claim  filed  by 
the  undersigned  herein. 

Dated  December  23,  1948. 

BANK  OF  AMERICA 
NATIONAL  TRUST  AND 
SAVINGS  ASSOCIATION, 
By  /s/  [Indistinguishable], 
Vice  President. 

[Seal]  By  /s/  [Indistinguishable], 

Assistant  Secretary. 

Filed  Jan.  6,  1949. 

HUGH  L.  DICKSON, 
Referee.  [124] 
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[Title  of  District  Court  and  Cause.] 

RESPONSE  TO  ORDER  TO  SHOW  CAUSE  RE 
PETITION  OF  RECEIVER  FOR  ORDER 
SUBORDINATING  CLAIMS  OF  BANK  OF 
AMERICA  NATIONAL  TRUST  AND  SAV- 
INGS ASSOCIATION 

Comes  now  Bank  of  America  National  Trust  and 
Savings  Association  and  in  response  to  the  order 
to  show  cause  above  described  asserts  the  following : 

1.  This  Court  has  no  jurisdiction  to  entertain 
the  Receiver's  petition  for  the  reason  that  objec- 
tions have  heretofore  been  filed  to  the  claim  of 
Bank  of  America  National  Trust  and  Savings  As- 
sociation, and  the  order  of  approval  of  said  claim 
and  all  matters  in  connection  therewith  are  pending 
on  appeal  in  the  Court  of  Appeals  for  the  Ninth 
Circuit.  Until  determination  of  said  appeal  this 
Court  has  no  jurisdiction  of  the  subject  matter 
of  the  Receiver's  petition. 

2.  This  Court  has  no  jurisdiction  to  hear  and 
determine  said  controversy  for  the  reason  that  the 
order  confirming  the  second  amended  plan  of  ar- 
rangement under  Chapter  XI  of  the  Bankruptcy 
Act  disposed  of  and  finally  determined  all  matters 
in  [125]  connection  wdth  the  estate  of  the  above- 
named  debtor  except  only  the  jurisdiction  and 
power  to  determine  the  amount  and  validity  of 
claims.  The  general  powers  of  the  Court  under 
the  Bankruptcy  Act  have  been  exhausted  by  the 
order  approving  the  second  amended  plan  of  ar- 
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rangement,  and  tlie  Court  has  no  jurisdiction  to 
determine  controversies  between  creditors  with  re- 
spect to  priority  of  claims. 

3.  George  T.  Goggin,  as  Receiver  herein,  has 
no  power  or  authority  to  file  the  petition  for  order 
to  show  cause  above  described  for  each  of  the 
following  reasons: 

(a)  The  order  confirming  the  second  amended 
plan  of  arrangement  granted  power  and  authority 
to  George  T.  Goggin  as  Receiver  and  disbursing 
agent  to  object  to  any  and  all  claims  with  like  effect 
as  if  he  were  acting  in  the  capacity  of  a  Trustee  in 
Bankruptcy  but  reserved  or  granted  no  other  addi- 
tional powers,  and  said  George  T.  Goggin  is  acting 
entirely  beyond  the  scope  of  the  power  and  author- 
ity reserved  to  him  by  the  order  confirming  the 
second  amended  plan  of  arrangement  in  the  filing 
and  prosecution  of  the  above-designated  order  to 
show  cause. 

(b)  The  subject  matter  of  the  Receiver's  peti- 
tion for  an  order  directing  the  subordination  of 
the  claim  of  said  Bank  is  not  lawfully  the  basis 
of  any  proceeding  initiated  by  a  Receiver  or  dis- 
bursing agent  or  a  Trustee  in  Bankruptcy.  The 
facts  purportedly  alleged  in  the  Receiver's  petition 
and  supplement  to  petition  if  true  might  constitute 
the  basis  of  a  proceeding  by  a  creditor  asserting 
prejudice  by  reason  of  alleged  misinformation,  but 
neither  the  estate  of  the  bankrupt  nor  the  Re- 
ceiver, disbursing  agent  or  any  Trustee  has  any 
interest  in  any  such  controversy.  [126] 
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4.  The  facts  purportedly  alleged  in  the  Re- 
ceiver's petition  and  the  supplement  to  the  Re- 
ceiver's petition  if  true  do  not  constitute  lawful 
grounds  for  the  relief  therein  asked. 

Wherefore,  said  Bank  prays  that  the  Receiver's 
petition  be  denied  and  the  order  to  show  cause 
issued  thereon  be  dismissed. 

Dated  this  2d  day  of  March,  1949. 

/s/  HUGO  A.  STEINMEYER, 
/s/  ROBERT  H.  FABIAN, 

Attorneys  for  Bank  of  America  National  Trust  and 
Savings  Association. 

Filed  Mar.  2,  1949. 

HUGH  L.  DICKSON, 
Referee.  [127] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  BY  GEORGE  T.  GOG- 
GIN,  AS  RECEIVER,  TO  RECONSIDER 
RULING  ON  MOTION  OF  BANK  OF 
AMERICA  OBJECTING  TO  THE  JURIS- 
DICTION OF  THE  BANKRUPTCY  COURT 
RE:  SUBORDINATION  HEARING 

To:  Bank  of  America  National  Trust  &  Savings 
Association,  and  Hugo  A.  Steinmeyer  and 
Robert  H.  Fabian,  its  attorneys: 

You  and  Each  of  You  wdll  please  take  notice  that 
on  Friday,  March  18,  1949,  at  the  hour  of  10:00 
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o'clock  a.m.,  or  as  soon  thereafter  as  counsel  can 
be  heard  in  the  courtroom  of  the  above-entitled 
court,  Room  343  Federal  Building,  Los  Angeles, 
California,  before  the  Honorable  Hugh  L.  Dickson, 
Referee  in  Bankruptcy,  George  T.  Goggin,  as  Re- 
ceiver, will  move  the  above-entitled  Court  to  recon- 
sider the  oral  ruling  made  by  the  said  Referee  on 
March  2,  1949,  sustaining  the  motion  of  Bank  of 
America  National  Trust  &  Savings  Association  in 
objecting  to  the  jurisdiction  of  the  said  Referee 
to  proceed  with  the  hearing  on  the  order  to  show 
cause  issued  on  July  30,  1948,  involving  relief 
prayed  for  by  the  said  Receiver  for  an  order  sub- 
ordinating the  claims  of  Bank  of  America;  said 
ruling  has  not  yet  been  signed  or  entered. 

Said  motion  mil  be  made  and  based  upon  the 
petition,  [128]  and  supplement  to  petition,  in  sup- 
port of  the  aforesaid  order  to  show  cause,  issued 
on  July  30,  1948,  upon  the  terms  and  provisions  of 
the  debtor's  Second  Amended  Plan  of  Arrangement 
under  Chapter  XI,  upon  the  consents  to  said  Second 
Amended  Plan,  upon  the  order  of  the  said  Referee 
of  July  30,  1948,  confirming  the  said  debtor's  Sec- 
ond Amended  Plan,  and  upon  all  of  the  papers  and 
pleadings  now  on  file  in  the  within  proceedings; 
upon  the  further  ground  that  to  deny  jurisdiction 
to  hear  the  subordination  order  to  show  cause  con- 
trary to  the  express  jDrovisions  of  the  Second 
Amended  Plan,  upon  which  provisions  the  consent 
of  the  creditors  was  obtained,  and  incorporated  ex- 
pressly in  the  order  approving  the  Second  Amended 
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Plan,  would  be  to  use  the  Bankruptcy  Court  as  a 
means  of  creating  a  result  which  would  work  a 
fraud  and  injustice  upon  all  of  the  unsecured 
creditors  in  the  within  bankruptcy  proceeding;  said 
motion  is  further  made  and  based  upon  the  Points 
and  Authorities  attached  hereto  and  made  a  part 
hereof  by  reference  as  though  set  forth  verbatim. 

Dated:    March  4,  1949. 

GEORGE  T.  GOGGIN, 

As  Receiver, 

By  MARTIN  GENDEL, 

Of  Counsel. 

Affidavit  of  Service  by  Mail  Attached. 

Filed  Mar.  8,  1949. 

HUGH  L.  DICKSON, 
Referee.  [129] 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  PETITION  OF  RECEIVER  FOR 
ORDER  SUBORDINATING  CLAIMS  OF 
BANK  OF  AMERICA  AND  ON  SUPPLE- 
MENTAL PETITION  THERETO 

The  above  matter  came  on  for  hearing  on  March 
2,  1949,  upon  an  Order  to  Show  Cause  directed  to 
Bank  of  America  National  Trust  and  Savings  As- 
sociation, the  Petition  of  Receiver  for  Order  Sub- 
ordinating  Claims  of  Bank   of  America,    Supple- 
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ment  to  Petition  of  Receiver  for  Order  Subordinat- 
ing Claims  of  Bank  of  America  and  Response  of 
Bank  of  America  to  Order  to  Show  Cause  Re  Peti- 
tion of  Receiver  for  Order  Subordinating  Claims 
of  Bank  of  America,  the  Receiver  being  represented 
by  his  attorneys,  Gendel  and  Chichester  appearing 
by  Martin  Gendel,  and  the  Respondent,  Bank  of 
America  National  Trust  and  Savings  Association, 
being  represented  by  its  attorneys,  Hugo  A.  Stein- 
meyer  and  Robert  H.  Fabian,  and  the  matter  having 
been  argued  by  the  re'spective  counsel  and  submitted 
to  the  Court  for  its  decision,  and  the  Court  having 
directed  an  order  denying  the  petition  of  the  Re- 
ceiver and  directing  that  the  Order  to  Show  Cause 
thereon  be  dismissed;  and 

George  T.  Goggin,  as  Receiver,  having  tiled  herein 
a  [150]  Motion  to  Reconsider  the  Ruling  of  the 
Court  thereon  prior  to  the  entry  of  such  order ;  and 

The  matter  having  again  come  on  for  hearing  on 
March  18,  1949,  the  Receiver  being  represented  by 
his  attorneys,  Martin  Gendel  and  Frank  M.  Chi- 
chester, and  the  Respondent,  Bank  of  America 
National  Trust  and  Savings  Association,  being  rep- 
resented by  its  attorneys,  Hugo  A.  Steinmeyer  and 
Robert  H.  Fabian,  and  the  matter  having  again 
been  argued  by  respective  counsel  and  the  Court 
being  fully  advised  in  the  premises;  and 

It  appearing  to  the  Court  that  the  objections  set 
forth  in  the  said  response  of  Bank  of  America  Na- 
tional Trust  and  Savings  Association  are  well 
founded;  and 
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It  appearing  that  the  Court  has  no  jurisdiction 
over  the  controversies  and  issues  raised  by  the  said 
Petition  and  response  thereto;  and 

It  further  appearing  to  the  Court  that  the  said 
Receiver  is  without  power  or  authority  to  prosecute 
the  proceedings  initiated  by  the  said  Petition  and 
Order  to  Show  Cause; 

It  Is  Ordered  that  the  said  Petition  of  the  Re- 
ceiver and  Supplemental  Petition  of  Receiver 
thereto  be  denied  and  the  Order  to  Show  Cause 
thereon  dismissed. 

Dated  this  19  day  of  March,  1949. 

/s/  HUGH  L.  DICKSON, 
Referee. 

Approved  as  to  form  only : 

GENDEL  AND  CHICHESTER. 

Receipt  of  Copy  Acknowledged. 

Filed  Mar.  19,  1949. 

HUGH  L.  DICKSON, 
Referee.  [151] 
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[Title  of  District  Court  and  Cause.] 

OBJECTIONS  OF  RECEIVER  TO  PROPOSED 
"ORDER  ON  PETITION  OF  RECEIVER 
FOR  ORDER  SUBORDINATING  CLAIMS 
OF  BANK  OF  AMERICA  AND  ON  SUP- 
PLEMENT TO  PETITION  THERETO" 

To  The  Honorable  Hugh  L.  Dickson,  Referee  In 
Bankruptcy : 

Comes  now  George  T.  Goggin,  as  Receiver  of  the 
above-named  debtor,  through  his  counsel,  pursuant 
to  Rule  7(a)  of  the  Rules  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, and  objects  to  the  proposed  "Order  on  Peti- 
tion of  Receiver  for  Order  Subordinating  Claims 
of  Bank  of  America  and  on  Supplemental  Petition 
Thereto"  (hereinafter  referred  to  as  "proposed 
order"). 

I. 

The  following  quoted  provisions  of  the  proposed 
order  go  beyond  the  oral  order  of  this  Honorable 
Court  as  announced  at  the  conclusion  of  the  hear- 
ings on  March  2  and  March  18,  1949: 

A.  "It  appearing  to  the  Court  that  the  objec- 
tions set  forth  in  the  said  response  of  Bank  of 
America  National  Trust  and  Savings  Association 
are  well  founded."  (Lines  10  to  12  on  page  2  of 
the  proposed  order.)  [153] 

B.  "It  further  appearing  to  the  Court  that  the 
said   Receiver   is   without   power   or   authority   to 
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prosecute  the  proceedings  initiated  by  the  said  Peti- 
tion and  Order  to  Show  Cause."  (Lines  16  to  18 
of  the  proposed  order,  page  2.) 

II. 

The  language  contained  on  Lines  13  to  15,  page 
2,  of  the  proposed  order  does  not  clearly  reflect 
the  ruling  of  the  Court  as  orally  announced  at  the 
conclusion  of  the  hearings  on  March  2  and  March 
18,  1949. 

III. 

The  reasons  for  the  foregoing  objections  to  the 
proposed  order  are  as  follows: 

On  March  2,  1949,  the  Bank  of  America  filed  a 
document  entitled  "Response  to  Order  to  Show 
Cause  Re  Petition  of  Receiver  for  Order  Subor- 
dinating Claims  of  Bank  of  America  National  Trust 
and  Savings  Association"  and  set  forth  therein  four 
separate  alleged  objections  to  the  petition  of  the 
Receiver.  After  the  hearing  on  March  2,  1949,  dur- 
ing which  the  Bank  of  America  urged  each  of  the 
objections  contained  in  said  document,  this  Honor- 
able Court  clearly  limited  its  ruling  solely  to  the 
objection  numbered  "2"  in  the  Bank's  said  response 
to  the  order  to  show  cause.  Said  objection  num- 
bered "2"  read  as  follows: 

"2.  This  Court  has  no  jurisdiction  to  hear  and 
determine  said  controversy  for  the  reason  that  the 
order  confirming  the  second  amended  plan  of  ar- 
rangement under  Chapter  XI  of  the  Bankruptcy 
Act  disposed  of  and  finally  determined  all  matters 
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in  connection  with  the  estate  of  the  above-named 
debtor  except  only  the  jurisdiction  and  power  to 
determine  the  amount  and  validity  of  claims.  The 
general  powers  of  the  Court  under  the  Bankruptcy 
Act  have  been  exhausted  by  the  [154]  order  ap- 
proving the  second  amended  plan  of  arrangement, 
and  the  Court  has  no  jurisdiction  to  determine  con- 
troversies between  creditors  with  respect  to  prior- 
ity of  claims." 

That  the  Court's  oral  ruling  was  clearly  limited 
to  the  foregoing  contention  of  the  Bank  rniques- 
tionably  appears  from  the  comments  of  this  Court 
at  the  conclusion  of  the  hearing  held  herein  on 
March  2,  1949,  particularly  at  pages  63  to  65  of 
the  Reporter's  Transcript  of  that  hearing.  In  this 
connection,  your  attention  is  directed  to  the  colloquy 
between  the  Court  and  counsel  between  lines  9  and 
18  on  page  65  of  said  Transcript,  where  the  follow- 
ing appears: 

"Mr.  Gendel:  My  position  is  two-fold:  If  the 
Court  is  going  to  reserve  its  ruling  purely  on  the 
point  of  jurisdiction,  when  we  seek  a  review  we 
would  limit  our  point  to  that,  but  if  the  Court 
would  extend  its  ruling  and  find  the  facts  alleged 
in  the  petition,  pursuant  to  the  motion  made  this 
morning,  are  not  sufficient  to  constitute  a  cause  of 
action  then  we  would  be  in  an  embarrassing  posi- 
tion.    We  would  like  leave  to  amend. 

"The  Referee:  I  will  limit  my  ruling  then  solely 
to  the  lack  of  jurisdiction." 

In  view  of  the  foregoing,  the  attempt  by  the  Bank 
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of  America  in  its  proposed  order  to  base  it  upon  all 
the  other  grounds  of  objections  set  forth  in  its 
Response  goes  considerably  beyond  the  above-quoted 
limitation  included  by  this  Court  in  its  ruling. 

IV. 
The  ruling  following  the  hearing  on  March  18, 
1949,  on  the  Receiver's  motion  "To  Reconsider  Rul- 
ing on  Motion  of  Bank  of  America  Objecting  to  the 
Jurisdiction  of  the  Bankruptcy  Court  Re  Sub- 
ordination Hearing"  could  not  possibly  be  con- 
strued to  broaden  [155]  the  original  ruling  made 
on  March  2,  1949,  containing  the  above-quoted 
limitation  to  the  jurisdictional  objection.  This  is 
made  clear  not  only  by  the  fact  that  all  that  was 
involved  on  the  March  18th  hearing  was  the  Re- 
ceiver's motion  to  reconsider  the  earlier  ruling,  but 
also  because  of  the  Court's  statement  at  the  conclu- 
sion of  the  March  18th  hearing  to  the  effect  that 
the  Court  was  not  convinced  that  it  had  erred  in 
its  earlier  ruling  and  that  the  motion  to  reconsider 
was  therefore  denied. 

V. 

There  is  attached  hereto  a  form  of  proposed  order 
denying  the  Receiver's  petition  for  order  subor- 
dinating the  claims  of  the  Bank  of  America,  which 
we  respectfully  submit  completely  and  accurately 
sets  forth  the  ruling  of  this  Honorable  Court. 

VI. 

While  we  sincerely  and  strenuously  urge  the  ob- 
jections hereinabove  contained,  if  the  Court  should 
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overrule  these  objections  and  see  fit  to  sign  an  order 
such  as  that  proposed  by  the  Bank  of  America,  we 
hereby  respectfully  request  leave  to  file  an  amended 
petition  of  the  Receiver  for  an  order  subordinating 
the  claims  of  the  Bank  of  America,  a  copy  of  which 
is  attached  hereto,  marked  Exhibit  "A"  and  by  this 
reference  made  a  part  hereof  as  though  set  forth 
in  full  herein.  The  reason  for  this  request  is  that 
the  proposed  order  contains  a  recital  "that  the  ob- 
jections set  forth  in  the  said  Response  of  Bank  of 
America  National  Trust  and  Savings  Association 
are  well  founded,"  and  that  the  said  Response  con- 
tains the  following  as  Item  No.  4  thereof: 

"4.  The  facts  purportedly  alleged  in  the  Re- 
ceiver's petition  and  the  supplement  to  the  Re- 
ceiver's petition  if  true  do  not  constitute  lawful 
grounds  for  the  relief  therein  asked." 

During  the  hearing  on  March  2nd,  when  counsel 
asked  the  Court  for  leave  to  amend  if  the  Court 
was  ruling  that  the  petition  and  [156]  supplement 
to  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  the  Court  indicated  that  such 
leave  would  be  granted.  This  appears  in  the  follow- 
ing language  contained  between  lines  8  and  25: 
(Transcript  page  64). 

"Mr.  Gendel:  At  this  time.  Your  Honor,  in 
order  to  keep  the  record  clear,  if  the  Court  is  of  the 
opinion  that  the  petitions  are  at  all  lacking  in 
specific  allegations,  we  ask  leave  on  behalf  of  the 
Receiver  to  amend  the  petition  and  the  supplement 
with  reference  to  the  subordination  of  the  Bank  of 
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America.  This  motion  was  presented  only  this 
morning. 

"The  Referee:  I  don't  know  why  you  should  not 
have  leave  to  do  that.    How  long  do  you  want  ^ 

"Mr.  Steinmeyer:     May  I  be  heard  on  that  point? 

''The  Referee:  Yes,  sir.  Don't  you  want  to  give 
them  a  chance?  Give  every  man  his  chance,  Mr. 
Steinmeyer. 

"Mr.  Steinmeyer:  I  think  that  is  right,  Your 
Honor.  I  think  the  petition  now,  however,  goes  so 
much  further  than  the  evidence  will  show. 

"The  Referee:  I  don't  know  about  that,  of 
course.  My  only  idea  was  to  give  them  an  oppor- 
tunity to  get  their  petition  in  a  form  that  would 
allege  something  ..." 

It  was  immediately  after  the  foregoing  discus- 
sion that  the  Court  expressed  its  intention  to  limit 
its  ruling  to  the  jurisdictional  question  only  and  not 
to  any  alleged  failure  to  state  a  cause  of  action. 

Dated:    March  18,  1949. 

Respectfully  submitted, 

GENDEL  AND  CHICHESTER, 
By  /s/  MARTIN  GENDEL, 

Of  Counsel  for  Receiver. 

Filed  Mar.  19,  1949. 

HUGH  L.  DICKSON, 
Referee.  [157] 
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[Title  of  District  Court  and  Cause.] 

AMENDED  PETITION  OF  RECEIVER  FOR 
AN  ORDER  SUBORDINATING  CLAIMS 
OF  BANK  OF  AMERICA 

To  The  Honorable  Hugh  L.  Dickson,  Referee  in 
Bankruptcy : 

Comes  now  your  petitioner,  George  T.  Goggin  as 
receiver  of  Salsbury  Motors,  Inc.,  debtor  herein,  and 
with  leave  of  Court  first  had  and  obtained  tiles  this 
his  Amended  Petition  for  an  Order  Subordinating 
the  Claims  of  the  Bank  of  America  National  Trust 
&  Savings  Association,  and  respectfully  represents 
as  follows: 

I. 

That  he  is  the  duly  appointed,  qualified  and  act- 
ing Receiver  in  the  within  Chapter  XI  proceeding. 

II. 

That  heretofore  the  Bank  of  America  National 
Trust  &  Savings  Association  (hereinafter  referred 
to  as  "Bank"),  filed  a  claim  in  the  within  bank- 
ruptcy proceeding  for  an  amount  in  the  sum  of 
$601,482.80  plus  interest;  that  the  amount  now 
owing  to  Bank  of  America  is  the  sum  of  $198,- 
818.44;  this  sum  represents  the  unpaid  balance  re- 
maining after  allowance  of  the  [174]  banker's  lien 
and  set-off  pursuant  to  order  of  Referee  Dickson 
dated  March  22,  1948,  which  order  is  now  on  appeal 
by  your  petitioner. 
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III. 

That  during  the  month  of  February,  1946,  at  or 
about  the  time  Northrop  Aircraft,  Inc.  (hereinafter 
called  "Northrop"),  acquired  all  the  capital  stock 
of  the  debtor  herein,  negotiations  were  carried  on 
by  and  between  the  debtor,  Northrop,  and  the  Bank 
of  America  for  the  purpose  of  arranging  financing 
for  thQ  debtor.  During  said  negotiations  Bank  of 
America  requested  Northrop,  as  the  parent  and 
owner  of  all  the  capital  stock  of  the  debtor,  to 
guarantee  any  loans  made  by  the  Bank  to  the 
debtor.  After  Northrop  expressly  refused  to  make 
such  guarantee,  on  or  about  February  13,  1946, 
written  agreements  were  entered  into  by  and  be- 
tween the  Bank  of  America,  Northrop  and  the 
debtor,  providing  in  substance  that  as  a  condition 
precedent  to  the  granting  of  credit  applied  for  by 
the  debtor,  the  Bank  of  America  required  the  execu- 
tion of  an  agreement  by  Northrop  to  the  effect  that 
Northrop,  prior  to  the  making  of  any  loans  by  the 
Bank,  would  lend  not  less  than  $600,000  to  the 
debtor,  and  further,  that  the  indebtedness  of  the 
debtor  to  Northrop  should  be  subordinate  to  all 
indebtedness  of  the  debtor  to  the  Bank  until  all  of 
said  indebtedness  of  the  debtor  to  the  Bank  had 
been  paid  in  full.  That  Northrop  did  in  fact  enter 
into  such  a  subordination  agreement  with-  the  Bank 
of  America. 

IV. 

That  thereafter  and  on  or  about  September  4, 
1946,  the  aforesaid  written  agreements  were  supple- 
mented by  subsequent  written  agreements  between 
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Northrop  and  the  Bank  of  America.  That  the  writ- 
ten agreement  between  said  parties  dated  Septem- 
ber 4,  1946,  required  Northrop  to  lend  or  advance 
$775,000  to  the  debtor  in  addition  to  the  funds 
theretofore  advanced  to  the  [175]  debtor,  and  did 
subordinate  all  of  Northrop 's  loans,  advances,  or 
indebtedness  to  the  bank's  loans  to  the  debtor.  That 
no  notice  of  the  existence  of  the  subordination 
agreement  either  as  originally  drafted  or  as 
amended  was  ever  given  generally  to  the  creditors 
of  the  debtor  by  the  bank. 

V. 

That  each  of  said  loan  agreements  between  the 
debtor  and  the  bank  required  the  debtor  to  give  the 
bank  a-ccess  to  the  books  and  records  of  the  debtor 
pertaining  to  the  debtor's  financial  condition  and 
required  the  debtor  to  give  the  bank  regular  weekly, 
monthlj^  and  yearly  financial  reports  as  to  the  finan- 
cial condition  of  the  debtor.  That  the  debtor  com- 
plied with  the  loan  agreement,  and  in  fact  gave  the 
bank  free  access  to  all  books  and  records  of  the 
debtor  pertaining  to  the  debtor's  financial  condition 
and  gave  the  bank  regular  weekly,  monthly,  and 
yearly  financial  reports.  That  at  all  times  herein- 
after mentioned  the  Bank  of  America  had  full  and 
complete  knowledge  of  the  financial  affairs  and  the 
true  financial  condition  of  the  debtor. 

VI. 

That  on  or  about  February  13,  1946,  Bank  of 
America  loaned  to  the  debtor  the  sum  of  $180,000, 
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which  loan  was  evidenced  by  a  promissory  note 
bearing  said  date,  which  note  was  secured  by  a  deed 
of  trust  dated  February  13,  1946,  in  which  the 
debtor  was  trustor,  the  Corporation  of  America,  a 
California  corporation,  was  trustee,  and  the  Bank 
of  America  was  beneficiary.  That  at  all  of  the 
times  hereinafter  mentioned  said  deed  of  trust  was 
in  full  force  and  e:ffect.  That  the  said  deed  of 
trust  covered  the  plant  of  the  debtor  in  the  city  of 
Pomona,  state  of  California,  and  showed  on  the 
face  thereof  that  it  was  given  to  secure  the  above- 
mentioned  promissory  note  in  the  sum  of  $180,000, 
and  also  to  secure  "payment  of  such  additional 
amounts  as  may  be  hereafter  owed  by  beneficiary, 
or  its  successor,  to  the  trustor,  ...  or  any  successor 
in  interest  of  the  trustor,  with  interest  thereon,  and 
any  [176]  other  indebtedness  or  obligation  of  the 
trustor,  .  .  .  and  any  present  or  future  demands  of 
any  kind  or  nature  which  the  beneficiary  or  its  suc- 
cessor may  have  against  the  trustor,  .  .  .  whether 
created  directly,  or  acquired  by  assignment,  whether 
absolute  or  contingent,  whether  due  or  not,  whether 
otherwise  secured  or  not,  or  whether  existing  at  the 
time  of  the  execution  of  this  instrument,  or  arising 
thereafter." 

YII. 

That  the  Bank  of  America  knew  the  following 
facts  at  the  time  of  their  occurrence  and  at  all  times 
thereafter : 

1.  That  the  debtor  was  insolvent  at  all  times 
subsequent  to  August  31,  1946. 
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2.  That  in  December  of  1946  the  liabilities  of 
the  debtor  exceeded  its  assets  in  a  sum  in  excess  of 
$300,000. 

3.  That  from  September,  1946,  to  the  date  of 
the  commencement  of  the  within  proceedings  the 
debtor's  books  and  records  showed  that  it  was  losing 
from  $18,000  to  $90,000  during  each  month  of  its 
operations  during  said  period. 

4.  That  the  debtor  was  in  default  under  its  loan 
agreement  with  the  Bank  of  America  at  all  times 
after  January,  1947. 

5.  That  subsequent  to  January  1,  1947,  all  per- 
sons who  extended  credit  to  the  debtor  herein  did 
so  upon  the  belief  that  Northrop  would  cause  any 
indebtedness  of  the  debtor  to  be  paid. 

6.  That  from  and  after  January  1,  1947,  the 
debtor  wrote  numerous  letters  in  answer  to  credit 
inquiries  made  by  vendors  and  prospective  vendors 
of  the  debtor  informing  the  recipients  thereof  that 
other  vendors  had  relied  upon  the  financial  status 
of  Northrop  in  extending  credit  to  the  debtor  and 
refusing  to  give  any  financial  information  upon  the 
ground  that,  being  a  wholly  owned  subsidiary  of 
Northrop,  the  financial  condition  of  Northrop  should 
be  considered  and  not  that  of  the  debtor. 

7.  That  on  or  about  February  13,  1946,  and 
thereafter,  [177]  Northrop  expressly  refused  to 
guarantee  the  pa^anent  of  the  indebtedness  of  the 
debtor  herein  to  the  Bank. 
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8.  That  at  all  times  subsequent  to  February  13, 
1946,  the  debtor  gave  the  Bank  of  America  as  a 
credit  reference  to  all  persons  making  credit  in- 
quiries. 

9.  That  persons  making  inquiry  of  the  Bank 
of  America  as  to  the  financial  condition  of  the 
debtor  would  rely,  and  did  in  fact  rely,  upon  the 
information  furnished  by  the  Bank  in  extending 
credit  to  the  debtor  herein. 

10.  That  persons  would  rely,  and  did  in  fact 
rely,  upon  information  contained  in  credit  and 
financial  reports  pertaining  to  the  debtor  as  sup- 
plied by  commercial  firms  engaged  in  the  business 
of  giving  such  reports,  including  the  reports  made 
pertaining  to  the  debtor  by  Dun  &  Bradstreet. 

11.  That  during  the  month  of  May,  1947,  a 
determination  had  been  made  by  the  board  of  direc- 
tors of  Northrop  that  no  additional  funds  should 
be  advanced  by  Northrop  to  Salsbury. 

12.  That  during  the  month  of  May,  1947,  and 
at  all  times  thereafter  until  the  filing  of  the  petition 
in  the  within  proceeding,  Northrop  was  making 
strenuous  efforts  to  sell  the  assets  of  the  debtor. 

13.  That  the  debtor,  at  all  times  subsequent  to 
January  1,  1947,  in  the  usual  course  of  its  business 
operations  maintained  a  commercial  account  with 
the  Bank  of  America  with  average  monthly  balances 
in  excess  of  $100,000. 

14.  That  at  all  times  subsequent  to  January  1, 
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1947,  in  the  usual  course  of  business  operations  of 
the  debtor,  the  debtor  deposited  with  the  Bank  notes 
and  other  commercial  paper  for  collection  only,  and 
that  the  value  of  such  notes  and  commercial  paper 
was  in  excess  of  $150,000  in  each  month  during 
such  period. 

VIII. 

That  from  time  to  time  throughout  the  period 
from  February  [178]  of  1946  to  the  date  of  the 
filing  of  the  petition  commencing  the  within  pro- 
ceedings the  Bank  received  numerous  written  and 
oral  inquiries  from  persons  who  had  been  referred 
to  the  Bank  by  the  debtor  herein  concerning  the 
financial  condition  of  the  debtor.  That  the  Bank 
knew  that  the  purpose  of  such  inquiries  was  to 
obtain  information  to  be  used  in  determining 
whether  or  not  credit  should  be  extended  to  the 
debtor.  That  the  Bank  of  America  with  full  knowl- 
edge of  the  facts  mentioned  in  Paragraph  VII 
nevertheless  gave  such  inquirers  information  to  the 
effect  that  the  debtor  was  in  sound  financial  condi- 
tion, that  its  credit  relationship  with  the  Bank  of 
America  was  good,  and  that  the  debtor  was  a 
wholly  owned  subsidiary  of  Northrop,  whose  officers 
and  employees  were  controlling  and  assisting  in  the 
management  and  operation  of  the  debtor.  That  the 
Bank  of  America  did  not  inform  such  inquirers 
of  the  facts  in  their  knowledge  as  stated  in  the  pre- 
ceding paragraphs. 

IX. 

That  during  the  period  from  May  of  1946  to  the 
date  of  the  commencement  of  the  within  proceed- 
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ings  the  Bank  of  America  received  inquiries  from 
credit  agencies  such  as  and  inchiding  Dun  &  Brad- 
street.  That  in  response  to  such  inquiries  the  Bank 
of  America  informed  the  inquirers  that  during  the 
entire  period  herein  mentioned  the  financial  condi- 
tion of  debtor  was  satisfactory,  that  it  appeared  to 
have  an  excellent  record  for  trade  payment,  and 
that  it  was  a  wholly  owned  subsidiary  of  Northrop 
Aircraft,  Inc.,  that  its  relationship  to  the  Bank  of 
America  was  satisfactory,  and  that  the  debtor  was 
indebted  to  the  Bank  of  America  on  a  small  six 
figure  unsecured  loan.  That  the  Bank  of  America 
knew  that  the  information  furnished  to  such  credit 
agencies  would  be  included  by  such  agencies  in  re- 
ports furnished  by  them  to  persons  who  would  use 
such  reports  in  determining  whether  or  not  to  ex- 
tend credit  to  debtor  herein.  That  the  Bank  of 
America  did  not  inform  any  of  [179]  said  credit 
agencies  making  such  inquiry  of  any  of  the  facts 
known  by  the  Bank  as  more  fully  set  forth  in  para- 
graph VII.  The  Bank  did  not  inform  such  credit 
agencies  of  the  provisions  of  the  deed  of  trust,  here- 
inabove quoted. 

X. 

That  the  last  advance  made  by  the  Bank  to  the 
debtor  herein  on  an  unsecured  basis  was  made  on 
or  about  November  13,  1946,  in  the  sum  of  $100,000. 
That  at  all  times  subsequent  to  January  1,  1947,  the 
debtor  was  in  default  under  its  written  loan  agree- 
ments with  the  Bank  of  America,  both  with  respect 
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to  the  monthly  payments  the  debtor  was  to  have 
made  to  the  bank,  and  with  respect  to  the  mainte- 
nance of  a  minimum  working  capital  by  the  debtor. 
That  despite  said  continuing  defaults  from  January 
1,  1947,  to  the  date  of  the  commencement  of  the 
within  proceedings,  Bank  of  America  did  not  at  any 
time  exercise  any  of  the  rights  it  had  in  the  event 
of  a  default,  as  are  specifically  set  forth  in  the 
aforesaid  loan  agreements  between  the  Bank  and  the 
debtor,  the  contents  of  which  are  too  voluminous  to 
mention,  but  which  are  well  known  to  the  Bank. 
That  during  the  entire  period  of  the  continuing 
defaults  the  Bank  of  America  had  knowledge  that 
Northrop  did  not  intend  to  pay  any  of  the  debtor's 
indebtedness  to  the  now  existing  general  unsecured 
trade  creditors,  and  with  the  belief  on  the  part  of 
the  Bank  that  only  the  Bank  could  compel  Northrop 
to  pay  any  deficiency  owing  from  the  debtor  to  the 
Bank. 

XI. 

That  in  extending  credit  to  the  debtor,  all  of  the 
persons  who  are  the  general  unsecured  and  unpaid 
trade  creditors  of  the  debtor  herein  and  whose 
claims  have  been  allowed  by  this  Court  relied  upon 
and  were  misled  by  the  conduct  of  and  the  credit 
information  given  by  the  Bank  of  America  as  here- 
inabove particularly  described.  [180] 

XII. 

That  at  all  of  the  times  herein  mentioned  the 
Bank  of  America  was  familiar  with  and  intended 
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to  rely  on  the  hereinabove  quoted  provision  of  the 
deed  of  trust,  in 'which  the  debtor  was  trustor  and 
the  Bank  of  America  was  beneficiary,  to  tlie  effect 
that  it  was  given  to  secure  all  advances,  past,  pres- 
ent and  future,  made  by  the  Bank  to  the  debtor. 
That  the  Bank  of  America  knew  that  the  value  of 
the  real  estate  described  in  the  deed  of  trust  was 
considerably  in  excess  of  the  amount  of  the  promis- 
sory note  in  the  sum  of  $180,000  which  said  deed 
of  trust  was  given  to  secure. 

XIII. 

That  at  all  times  herein  mentioned,  the  Bank  of 
America  intended,  in  the  event  of  the  financial  col- 
lapse, or  the  institution  of  bankruptcy  proceedings 
by  or  against  the  debtor,  to  assert  an  alleged  right 
of  set-off  and  seizure  with  respect  to  all  funds  in 
the  commercial  account  of  the  debtor  in  the  Bank 
of  America. 

XIV. 

That  at  all  times  herein  mentioned,  the  Bank  of 
America  intended  to  assert  an  alleged  banker's  lien 
and  a  right  of  seizure  with  respect  to  all  notes  and 
commercial  paper  deposited  with  the  Bank  of  Amer- 
ica by  the  debtor  for  collection  only,  in  the  event 
of  financial  collapse  or  the  commencement  of  bank- 
ruptcy proceedings  by  or  against  the  debtor. 

XV. 

That  at  all  times  herein  mentioned,  in  the  event 
of  a  financial  collapse  or  the  commencement  of  bank- 
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ruptcy  proceedings  by  or  against  the  debtor,  the 
Bank  of  America  intended  to  hold  Northrop  fully 
liable  for  all  amounts  which  might  be  due  the  Bank 
by  the  debtor,  notwithstanding  the  express  refusal 
of  Northrop  to  guarantee  the  indebtedness  of  the 
debtor  to  the  Bank.  [181] 

XVI. 

That  upon  being  informed,  on  or  about  the  19th 
day  of  August,  1947,  that  the  officials  of  Northrop 
had  determined  to  cause  the  debtor  to  file  a  petition 
under  Chapter  XI  of  the  Bankruptcy  Act,  the  Bank 
of  America  asserted  its  alleged  right  of  set-off  and 
thereupon  seized  the  sum  of  approximately  $162,- 
000.00  which  was  then  in  the  commercial  account  of 
the  debtor  with  the  Bank.  That  thereupon  the 
Bank  asserted  its  alleged  banker's  lien  and  con- 
verted to  its  own  use  the  proceeds  from  the  notes 
and  commercial  paper  deposited  with  the  Bank  for 
collection  only  by  the  debtor,  from  which  the  Bank 
of  America  realized  the  sum  of  approximately  $178,- 
000.00.  That  in  asserting  its  rights  under  the  here- 
inabove mentioned  deed  of  trust  following  the  com- 
mencement of  the  within  proceedings,  the  Bank  con- 
tended that  the  clause  thereof  hereinabove  quoted 
gave  the  Bank  the  right  to  claim  that  the  deed  of 
trust  secured  all  advances  made  by  the  Bank  to  the 
debtor  in  addition  to  the  indebtedness  represented 
by  the  promissory  note  in  the  sum  of  $180,000.00, 
which  was  the  occasion  for  executing  the  deed  of 
trust.  That  there  was  at  the  time  of  the  commence- 
ment of  the  within  proceedings  a  balance  due  in  the 
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sum  of  approximately  $160,000.00  on  the  said  prom- 
issory note.  That  the  real  estate  described  in  the 
deed  of  trust  was  then  appraised  at  the  sum  of 
$250,000.00,  and  the  Bank  received  under  the  deed 
of  trust  $250,000.00  notwithstanding  the  fact  that 
only  approximately  $160,000.00  was  then  due  on  the 
promissory  note  which  was  the  only  existing  in- 
debtedness said  deed  of  trust  was  given  to  secure. 

XVII. 

That  upon  the  commencement  of  the  within  pro- 
ceedings, the  Bank  of  America  asserted  against 
Northrop  an  alleged  moral  and  legal  obligation  of 
Northrop  to  make  the  Bank  whole  with  respect  to 
any  indebtedness  of  the  debtor  to  the  Bank.  That 
as  a  result  of  this  assertion  by  the  Bank  of  America, 
on  or  about  the  24th  [182]  day  of  December,  1948, 
a  written  agreement  was  entered  into  by  and  be- 
tween Northrop  Aircraft,  Inc.,  and  the  Bank  of 
America,  by  the  terms  of  which  Northrop  paid 
thereupon  to  the  Bank  the  sum  of  $90,000.00,  and 
further  agreed  that  in  the  event  the  dividends  ulti- 
mately paid  by  the  Receiver  herein  on  the  Bank's 
claim  did  not  equal  the  full  amount  of  the  Bank's 
claim  as  then  allowed  in  the  sum  of  $198,818.44, 
Northrop  agreed  to  pay  to  the  "Bank  such  additional 
amount  as  might  be  necessary  to  bring  the  total 
payments  to  the  Bank  to  the  full  amount  of  its 
claim. 
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XVIII. 

That  by  reason  of  the  foregoing  facts,  your  peti- 
tioner is  informed  and  believes  and  therefore  alleges 
that  regardless  of  the  dividends  paid  out  of  the 
within  proceedings,  the  Bank  of  America  intends 
to  receive  the  full  amount  of  its  claim  against  the 
debtor.  That  at  all  times  herein  mentioned  the 
Bank  knew  that  despite  any  financial  collapse  or 
bankruptcy  proceeding  of  the  debtor  herein  the 
Bank  would  assert  an  alleged  right  to  be  paid  one 
hundred  cents  on  the  dollar  on  any  and  all  indebted- 
ness of  the  debtor  to  the  Bank.  That  your  peti- 
tioner is  informed  and  believes,  and  therefore 
alleges,  that  the  Bank  of  America  with  full  knowl- 
edge of  all  of  the  facts  set  forth  in  the  within 
petition  misrepresented  said  facts  in  the  manner 
described  in  this  petition  to  all  persons  who  are  the 
now  unpaid  general  unsecured  trade  creditors  of 
the  debtor  in  the  within  proceeding,  who  in  reliance 
upon  said  misinformation  given  to  them  by  the 
Bank,  extended  credit  to  the  debtor,  and  who  now, 
be-cause  of  the  insolvency  of  the  debtor  and  because 
of  the  conduct  of  the  Bank,  will  not  receive  more 
than  approximately  50%  of  their  respective  claims. 

XIX. 

That  to  allow  the  Bank  of  America,  under  the 
circumstances  as  hereinabove  pleaded,  to  particpate 
on  a  parity  with  the  other  creditors  in  the  distribu- 
tion of  dividends  from  the  [183]  within  estate 
would  be  unfair,  unconscionable,  inequitable,  and 
unjust. 
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XX. 

Without  prejudice  to  the  position  of  the  Receiver 
as  hereinabove  alleged,  but  in  order  to  present  all 
of  the  facts  and  legal  contentions  now  available  to 
the  Receiver  with  reference  to  the  subject  matter 
of  subordination  of  the  claims  of  the  Bank  of  Amer- 
ica, your  petitioner  further  alleges  as  follows : 

That  as  is  reflected  in  Article  V  of  the  approved 
Second  Amended  Plan  of  Arrangement,  your  peti- 
tioner, as  Receiver,  filed  objections  to  the  claim  of 
Northrop  Aircraft,  Inc.  (hereinafter  referred  to  as 
Northrop),  and  likewise  sought  affirmative  relief 
against  Northrop  on  the  grounds  that  it  was  the 
"alter  ego"  of  the  debtor  herein  and  was  respon- 
sible for  any  deficiency  in  the  total  amount  of  the 
claim  after  the  dividends  were  paid  to  creditors; 
Northrop  thereafter  made  an  offer  of  compromise 
and  settlement  which  w^as  incorporated  in  the 
Second  Amended  Plan  of  Arrangement  and  has 
therein  agreed  to  pay  the  sum  of  $75,000.00  to  your 
petitioner  which  payment  is  predicated  upon  the 
aforesaid  "alter  ego"  contention  of  your  petitioner; 
your  petitioner  believes,  and  therefore  alleges,  that 
the  one  creditor  who  had  actual  knowledge  that  it 
w^as  apparently  not  the  intention  of  Northrop  to  be 
responsible  for  the  obligations  of  Salsbury,  was  and 
is  Bank  of  America ;  the  dealings  between  the  Bank 
of  America  and  Northrop  with  reference  to  Sals- 
bury  Motors,  Inc.,  loans  were  dealings  reflected  in 
writing  and  the  Bank  of  America  obtained  from 
Northrop  an  agreement  to  subordinate  the  payment 
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of  any  of  its  loans  to  the  debtor  herein  until  Bank 
of  America  was  paid  in  full ;  but  no  express  assump- 
tion or  guarantee  of  liability  was  obtained  by  Bank 
of  America  from  Northrop;  therefore,  since  Bank 
of  America  knew  that  Northrop  was  not  guarantee- 
ing the  payment  of  Salsbury  claims  it  would  be 
inequitable  to  trade  creditors  to  allow  Bank  of 
America  [184]  to  participate  in  any  dividend  pay- 
able to  creditors  from  the  said  $75,000.00. 

Wherefore,  your  petitioner  prays  that  this  Court 
make  an  order  directing  Bank  of  America  to  appear 
and  show  cause  why.  (1)  any  payment  on  the 
claim  of  Bank  of  America,  against  the  within  estate, 
as  finally  allow^ed,  should  not  be  subordinated  to 
the  pajTuent  of  all  other  creditors;  (2)  if  paragraph 
(1)  is  denied,  why  Bank  of  America  should  not  be 
subordinated  with  reference  to  the  $75,000.00  here- 
inabove described  to  the  extent  that  it  does  not  par- 
ticipate in  any  dividends  from  the  said  $75,000.00 
until  all  other  creditors  are  paid  in  full. 

Dated  this  18th  day  of  March,  1949. 

By  /s/  GEORGE  T.  GOGGIN, 
Receiver. 

By  /s/  MARTIN  GENDEL, 

Of   Counsel  for  Receiver. 

State  of  California, 
County  of  Los  Angeles — ss. 

George  T.  Goggin  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  petitioner  in  the  above  entitled 
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matter;  that  be  has  read  the  foregoing  Amended 
Petition  of  Eeceiver  for  an  Order  Subordinating 
Claims  of  Bank  of  America  and  knows  the  contents 
thereof  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein 
stated  upon  his  information  or  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 

By  /s/  GEORGE  T.  GOGGIN. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  March,  1949. 

[Seal]        /s/  IRENE  T.  GARCIA, 

Notary  Public  in  and  for  the  Coimty  of  Los  An- 
geles, State  of  California. 

Filed  April  6,  1949. 

HUGH  L.  DICKSON, 
Referee.  [186] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF  ORDER  OF 
REFEREE  DATED  MARCH  19,  1949,  ON 
PETITION  OF  RECEIVER  FOR  ORDER 
SUBORDINATING  PAYMENT  OF  DIVI- 
DEND ON  CLAIMS  OF  BANK  OF  AMERICA 

To  the  Honorable  Hugh  L.  Dickson,  Referee  in 
Bankiniptcy : 

Comes  now  your  petitioner,  George  T.  Goggin,  and 
respectfully  represents  as  follows: 
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I. 

That  he  is  the  duly  appointed,  qualified  and  acting 
Receiver  in  the  within  Chapter  XI  reorganization 
proceeding ;  that  pursuant  to  and  in  accordance  with 
the  Second  Amended  Plan  of  Arrangement  and  the 
order  confirming  said  Plan  of  Arrangement,  your 
petitioner  has  the  right,  powers,  and  authority  of  a 
Trustee  in  Bankruptcy  to  the  same  extent  as  if 
there  had  been  an  order  of  adjudication  and  your 
petitioner  had  been  appointed  the  Trustee  therein. 

11. 

That  your  petitioner  heretofore  filed  a  duly  veri- 
fied petition  on  July  30,  1948,  entitled,  "Petition  of 
Receiver  for  Order  Subordinating  Claims  of  the 
Bank  of  America";  that  thereafter  [189]  your  peti- 
tioner was  authorized  and  permitted  to  file  a  verfied 
document  dated  January  20,  1949,  entitled,  "Supple- 
ment to  Petition  of  Receiver  for  Order  Subordinat- 
ing Claims  of  the  Bank  of  America";  that  on  the 
basis  of  the  aforesaid  petition  and  supplement,  an 
order  to  show  cause  was  duly  issued  as  against  the 
Bank  of  America  National  Trust  &  Savings  Asso- 
ciation, hereinafter  designated  as  "Bank  of  Amer- 
ica," which  order  was  dated  July  30,  1948,  and  was 
duly  served  upon  the  respondent,  Bank  of  America. 

III. 

That  on  the  2nd  day  of  March,  1949,  a  hearing 
was  duly  held  before  the  Honorable  Hugh  L.  Dick- 
son, Referee  in  Bankruptcy,  predicated  upon  the 
aforesaid  petition,  supplement  thereto,  and  the  order 
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to  show  cause;  on  the  aforesaid  morning  of  said 
hearing  the  Bank  of  America  served  and  filed  a 
document  entitled,  "Response  to  Order  to  Show 
Cause  Re  Petition  of  Receiver  for  Order  Subordi- 
nating Claims  of  Bank  of  America  National  Trust 
&  Savings  Association."  The  said  response  to  the 
order  to  sliow  cause  contained  the  following  objec- 
tions to  the  Receiver's  petition  and  the  supplement 
thereto : 

1.  The  Bankruptcy  Court  had  no  jurisdiction  to 
entertain,  hear  or  determine  the  controversy  alleged 
in  the  petition  and  the  supplement  thereto; 

2.  The  Receiver  had  no  power  or  authority  to 
file  the  petition  for  order  to  show  cause  and/or  to 
obtain  the  relief  therein  requested;  and 

3.  The  facts  alleged  in  the  petition  and  the  sup- 
plement thereto  did  not  state  a  claim  against  the 
Bank  of  America  upon  which  relief  could  be  granted. 

Upon  the  hearing  of  the  order  to  show  cause 
before  the  Refer eee  in  Bankruptcy  on  March  2, 
1949,  the  Court  orally  (and  we  contend  erroneously) 
ruled  that  the  Bankruptcy  Court  had  no  jurisdiction 
to  hear  and  determine  the  controversy  alleged  in  the 
petition  and  the  supplement  by  reason  of  the  fact 
that  no  such  power  was  retained  by  the  Bankruptcy 
Court  in  its  order  confirming  the  Second  Amended 
Plan  of  Arrangement. 

IV. 

That  on  or  about  the  4th  day  of  March,  1949,  your 
petitioner  duly  served  and  filed  the  following  docu- 
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mentation:  "Notice  of  Motion  of  George  T.  Goggin, 
Eeceiver,  to  Reconsider  Ruling  on  Motion  of  Bank 
of  America  Objecting  to  the  Jurisdiction  of  the 
Bankruptcy  Court  Re:  Subordinating  Hearing;" 
said  notice  of  motion  was  accompanied  by  points 
and  authorities  in  support  of  the  same,  which  points 
and  authorities  were  dated  March  7,  1949,  and  were 
served  on  or  about  said  date.  After  due  service  of 
said  document  a  hearing  w^as  held  thereon  on  the 
18th  day  of  March,  1949,  before  the  Honorable  Hugh 
L.  Dickson,  Referee  in  Bankruptcy,  and  at  said  time 
and  place  the  aforesaid  Referee  orally  denied  the 
motion  to  reconsider;  on  the  18th  day  of  March, 
1949,  the  same  date  as  the  hearing,  counsel  for  the 
Bank  of  America  served  petitioner  on  review  with 
a  document  entitled,  "Order  on  Petition  of  Receiver 
for  Order  Subordinating  Claims  of  the  Bank  of 
America  and  on  Supplemental  Petition  Thereto." 
Said  order  appears  to  have  been  signed  on  the  next 
day,  March  19,  1949,  and  prior  to  the  consideration 
by  the  said  Bankruptcy  Court  of  the  document  en- 
titled by  your  petitioner  herein  as  follows,  and 
served  upon  the  Bank  of  America  on  the  19th  day 
of  March,  1949,  "Objections  of  Receiver  to  Proposed 
^  Order  on  Petition  of  Receiver  for  Order  Subordi- 
nating Claims  of  the  Bank  of  America  and  on  Sup- 
plemental Petition  Thereto ' ; "  that  attached  to  said 
objections  and  made  a  part  thereof  by  reference  as 
though  set  forth  verbatim  is  the  document  desig- 
nated as,  "Amended  Petition  of  Receiver  for  an 
Order  Subordinating  Claims  of  Bank  of  America." 
The  said  order  submitted  by  the  Bank  of  America 
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and  signed  by  the  Referee  went  considerably  be- 
yond the  oral  ruling  of  the  Court,  in  that  in  addition 
to  sustaining  [191]  the  contention  of  the  Bank  on 
the  jurisdictional  point,  to  wit,  that  the  Bankruptcy 
Court  had  retained  no  jurisdiction  to  determine  the 
controversy,  the  order  further  provided  that  "the 
objections  set  forth  in  the  said  Response  of  Bank 
of  America  National  Trust  and  Savings  Associa- 
tion are  well  founded." 

V. 

Thereafter  a  motion  was  made  by  your  petitioner 
on  the  2nd  and  18th  days  of  March,  1949,  whereby 
the  Receiver  would  be  given  leave  to  tile  an  amended 
petition  such  as  that  attached  to  the  "Objections  of 
Receiver  to  Proposed  'Order  on  Petition  of  Re- 
ceiver for  Order  Subordinating  Claims  of  the  Bank 
of  America  and  on  Supplemental  Petition  Thereto'." 
After  due  notice  of  said  objections,  a  hearing  was 
held  thereon  upon  the  6th  day  of  April,  1949,  before 
the  Honorable  Hugh  L.  Dickson,  Referee  in  Bank- 
ruptcy. At  the  conclusion  of  said  hearing,  the  Re- 
feree overruled  the  objections  made  and  denied  your 
petitioner's  motion  to  proceed  upon  the  proposed 
amended  petition,  although  leave  was  granted  "to 
file"  the  original  of  said  amended  petition. 

VI. 

The  order  from  which  review  is  sought  herein, 
dated  March  19,  1949,  reads  as  follows: 

"The  above  matter  came  on  for  hearing  on  March 
2,  1949,  upon  an  Order  to  Show  Cause  directed  to 
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Bank  of  America  National  Trust  and  Savings  Asso- 
ciation, the  Petition  of  Receiver  for  Order  Sub- 
ordinating Claims  of  Bank  of  America,  Supplement 
to  Petition  of  Receiver  for  Order  Subordinating 
Claims  of  Bank  of  America  and  Response  of  Bank 
of  America  to  Order  to  Show  Cause  Re  Petition  of 
Receiver  for  Order  Subordinating  Claims  of  Bank 
of  America,  the  Receiver  being  represented  by  his 
attorneys,  Gendel  and  Chichester  appearing  by  [192] 
Martin  Gendel,  and  the  Respondent,  Bank  of  Amer- 
ica National  Trust  and  Savings  Association,  being 
represented  by  its  attorneys,  Hugo  A.  Steinmeyer 
and  Robert  H.  Fabian,  and  the  matter  having  been 
argued  by  the  respective  counsel  and  submitted  to 
the  Court  for  its  decision,  and  the  Court  having 
directed  an  order  denying  the  petition  of  the  Re- 
ceiver and  directing  that  the  Order  to  Show  Cause 
thereon  be  dismissed ;  and 

"George  T.  Goggin,  as  Receiver,  having  filed 
herein  a  Motion  to  Reconsider  the  Ruling  of  the 
Court  theron  prior  to  the  entry  of  such  order;  and 

"The  matter  having  again  come  on  for  hearing  on 
March  18,  1949,  the  Receiver  being  represented  by 
his  attorneys,  Martin  Gendel  and  Frank  M.  Chi- 
chester, and  the  Respondent,  Bank  of  America  Na- 
tional Trust  and  Savings  Association,  being  repre- 
sented by  its  attorneys,  Hugo  A.  Steinmeyer  and 
Robert  H.  Fabian,  and  the  matter  having  again  been 
argued  by  respective  counsel  and  the  Court  being 
fully  advised  in  the  premises;  and 

"It  appearing  to  the  Court  that  the  objections  set 
forth  in  the  said  response   of   Bank   of   America 
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National  Trust  and  Savings  Association  are  well 
founded;  and 

''It  appearing  that  the  Court  has  no  jurisdiction 
over  the  controversies  and  issues  raised  by  the  said 
Petition  and  response  thereto ;  and 

"It  further  appearing  to  the  Court  that  the  said 
Receiver  is  without  power  or  authority  to  prosecute 
the  proceedings  initiated  by  the  said  Petition  [193] 
and  Order  to  Show  Cause; 

"It  Is  Ordered  that  the  said  Petition  of  the  Re- 
ceiver and  Supplemental  Petition  of  Receiver  there- 
to be  denied  and  the  Order  to  Show  Cause  thereon 
dismissed. 

"Dated  this  19  day  of  March,  1949. 

/s/  HUGH  L.  DICKSON, 
Referee. 

Approved  as  to  form  only: 

GENDEL  AND  CHICHESTER, 

By  /s/  , 

Attorneys  for  Receiver. 
Not  Approved." 

VII. 

That  the  aforesaid  order  of  March  19,  1949,  is 
erroneous  and  contrary  to  law  for  the  following 
reasons : 

A.  The  Bankruptcy  Court  has  jurisdiction  to 
grant  the  relief  sought  by  the  petitioner  on  review 
herein  in  the  aforesaid  petition  and  supplement 
and  the  order  to  show  cause  dated  July  30,  1948,  and 
the  proposed  amended  petition  in  connection  there- 
with. 
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1.  The  debtor's  Second  Amended  Plan  of  Ar- 
rangement expressly  reserves  for  the  Bankruptcy 
Court  complete  jurisdiction  to  grant  the  relief 
sought  by  the  petitioner  and  expressly  authorizes 
your  petitioner  to  present  such  a  petition  for  an 
order  granting  the  relief  sought  therein. 

(a)  In  Article  I  of  the  Second  Amended  Plan, 
the  paragraph  pertinent  to  Class  D  creditors,  to 
which  class  it  is  conceded  the  Bank  of  America  be- 
longs, provides:  "The  Court  to  reserve  jurisdic- 
tion to  determine  the  [194]  amount  and  validity  of 
all  claims  and  the  classification  of  said  claims  and 
all  objections  that  may  be  made  in  respect  thereto, 
with  like  effect  and  power  as  if  the  above  named 
debtor  has  been  adjudicated  a  bankrupt,  and  George 
T.  Goggin  was  the  a-cting  Trustee  in  Bankruptcy. 
That  said  George  T.  Goggin,  as  Receiver  and  dis- 
bursing agent,  shall  have  the  right  to  object  to  any 
and  all  claims  with  like  effect  as  if  he  were  acting 
in  the  capacity  of  Trustee  in  Bankruptcy." 

See  also  Article  IV,  Article  V  (expressly  refer- 
ring to  subordination  proceedings  in  connection 
with  the  claim  of  the  Bank  of  America) ;  Article  VI 
and  Article  VII. 

2.  Jurisdiction  to  hear  and  determine  the  con- 
troversy was  expressly  reserved  in  the  order  con- 
firming the  debtor's  Second  Amended  Plan  of  Ar- 
rangement. 

(a)  The  order  confirming  the  plan  expressly 
incorporates  the  plan  therein  and  orders  the  plan 
confirmed  without  any  limitation.     Thus  the  above 
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mentioned  provisions  of  the  plan  reserving  jurisdic- 
tion of  the  Bankruptcy  Court  would  apply  with 
equal  force  to  the  order  confirming  the  plan. 

(b)  The  order  of  confirmation  (lines  20-29  of 
page  3  thereof)  expressly  provide  that  "this  court 
retains  and  reserves  jurisdiction  to  determine  the 
amount  and  validity  of  all  claims  of  creditors,  both 
secured  and  unsecured,  and  the  classification  of  said 
claims,  and  all  objections  [195]  that  have  hereto- 
fore been  made  or  that  may  be  made  in  regard 
thereto,  with  a  like  effect  and  power  as  if  the  above- 
named  debtor  had  been  adjudged  a  bankrupt  and 
George  T.  Goggin  were  the  acting  Trustee  in  Bank- 
ruptcy; and  that  George  T.  Goggin,  as  Receiver 
and  disbursing  agent,  shall  have  the  right  to  object 
to  any  and  all  claims  with  like  effect  as  if  he  were 
acting  in  the  capacity  of  a  Trustee  in  Bankruptcy." 
(Emphasis  added.) 

3.  Any  apparent  conflict  between  the  order  con- 
firming the  plan  and  the  plan  itself  must  be  re- 
solved in  favor  of  the  plan.  This  is  so  by  reason  of 
the  fact  that  the  written  consents  of  creditors  to  the 
plan  were  based  upon  the  plan  and  not  the  order 
(see  the  formal  consent  made  a  part  of  the  record 
in  the  within  proceedings.)  Upon  confirmation,  the 
plan  is  in  effect  a  contract  between  the  debtor  and 
the  creditors  and  cannot  be  varied  or  altered  with- 
out the  consent  of  the  contracting  parties.  No 
notice  was  ever  given  to  creditors  that  the  plan 
to  which  they  consented  had  been  or  would  be  in 
any  way  limited  or  modified  by  the  Bankruptcy 
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Court,  as  is  required  by  Sections  364  and  365  of  the 
Bankruptcy  Act,   as   amended. 

4.  Even  in  the  absence  of  any  express  reserva- 
tion of  jurisdiction,  either  in  the  plan  or  the  order 
confirming  it,  the  Bankruptcy  Court  has  inherent 
jurisdiction  to  supervise  the  disbursement  of  the 
funds  deposited  with  it  under  the  Plan  of  Arrange- 
ment and  to  direct  its  order  of  payment. 

B.  The  Receiver,  your  petitioner  in  review,  had 
the  power  [196]  and  duty  to  have  the  matters  set 
forth  in  his  petition,  the  supplement  thereto,  and 
the  amended  petition  brought  to  the  attention  of  the 
Bankruptcy  Court  and  to  have  the  controversy 
heard  and  determined. 

1.  The  above-mentioned  provisions  of  the  plan 
and  the  order  confirming  it  expressly  give  the 
Receiver  such  authority. 

2.  The  provisions  of  the  plan  and  the  order 
confirming  it  give  the  Receiver  all  the  authority  of 
a  trustee  in  bankruptcy  and  therefore  empowers  the 
Receiver  to  commence  a  proceeding  such  as  the  one 
here  involved. 

C.  The  facts  alleged  in  the  original  petition  and 
the  supplement  thereto  and  in  the  amended  peti- 
tion state  a  claim  upon  which  the  relief  therein  re- 
quested can  be  granted. 

1.  The  Bankruptcy  Court  as  a  court  of  equity 
has  the  power  and  duty  to  direct  the  order  of 
payment  of  dividends  on  allowed  claims  as  be- 
tween creditors  of  the  same  class  where  for  any 
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reason  it  would  be  unfair,  unjust,  or  inequitable 
to  allow  all  such  claimed  dividends  on  an  equal 
pro  rata  basis.  See  Bank  of  America  National 
Trust  and  Savings  Association  v.  Erickson  (9th 
Cir.,  1941),  117  F.  (2d)  796,  45  A.B.R.  (N.S.)  503. 

C.  The  refusal  to  grant  the  Receiver  leave  to 
amend  his  pleadings  after  apparently  holding  that 
the  original  pleadings  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  constituted  an  abuse 
of  discretion. 

1.  The  facts  set  forth  in  the  verified  pleading 
dated  March  18,  1949,  entitled  '^Amended  [197] 
Petition  of  Receiver  for  an  Order  Subordinating 
Claims  of  The  Bank  of  America"  if  proved,  require 
the  Bankruptcy  Court  to  subordinate  the  claims  of 
the  Bank  of  America  as  prayed  for  by  the  Receiver. 
The  motions  for  leave  to  file  such  amended  petitions 
were  both  timely  and  appropriate. 

D.  The  objections  of  the  Receiver  to  the  pro- 
posed form  of  order,  which  was  the  order  actually 
signed  by  the  Referee  in  Bankruptcy,  should  have 
been  sustained,  and  the  signing  of  the  order  without 
considering  the  said  objections  of  the  Receiver 
thereto  constituted  an  error  of  law  and  abuse  of 
discretion. 

1.  The  order  of  March  19,  1949,  upon  which  this 
petition  for  review  is  based,  was  submitted  to  coun- 
sel for  petitioner  for  approval  as  to  form  on  March 
18,  1949.  Pursuant  to  Rule  7(a)  of  the  Rules  of 
the  United  States  District  Court  for  the  Southern 
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District  of  California,  counsel  for  the  Receiver  did 
not  endorse  thereon  an  approval  as  to  form,  but 
within  one  day  of  the  receipt  thereof  filed  with  the 
Referee  a  written  detailed  statement  of  his  objec- 
tions thereto  and  the  reasons  therefor.  The  Referee 
had,  however,  already  signed  the  order  apparently 
prior  to  receijjt  of  the  Receiver's  objections  to  the 
form  thereof. 

2.  The  only  real  argument  presented  to  the  Ref- 
eree in  Bankruptcy  on  March  2nd  and  March  18, 
1949,  centered  upon  the  issue  of  retention  of  juris- 
diction by  the  Bankruptcy  Court  and  the  authority 
of  George  T.  Goggin  as  Receiver  having  the  powers 
of  a  trustee  to  present  the  petitions  for  relief  from 
which  the  within  review  is  being  taken ;  it  was  error 
on  the  part  of  the  Bankruptcy  Court  to  overrule  the 
Receiver's  objections  [198]  to  the  proposed  form 
of  order,  for  the  reason  that  said  order  of  March  19, 
1949,  affirmed  all  of  the  grounds  set  forth  in  the  re- 
sponse of  Bank  of  America  dated  March  2,  1949, 
which  included  therein  an  attack  upon  the  sufficiency 
of  the  proposed  petition  and  supplement  thereto  for 
order  to  show  cause  dated  July  30,  1948,  now  in 
question.  The  said  petition  dated  July  30,  1948, 
and  the  supplement  thereto  dated  January  20,  1949, 
in  themselves  set  forth  sufficient  facts  to  constitute 
a  cause  of  action  requiring  the  Bankruptcy  Court 
to  subordinate  the  payment  of  any  dividend  to  the 
Bank  of  America  until  all  other  creditors  of  the 
same  class  have  been  paid  in  full.  Not  only  did  the 
aforesaid  petition  and  the  supplement  thereto  con- 
tain all  of  the  facts  necessary,  but  said  facts  were 
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more  artfully  pleaded  in  the  proposed  amended  peti- 
tion of  your  petitioner  on  review,  dated  March  18, 
1949,  and  it  was  an  abuse  of  discretion  to  deny  the 
right  of  your  Receiver,  petitioner  herein,  not  only 
to  file  said  amended  petition,  but  to  consider  the 
same  in  connection  with  the  within  proceedings. 
The  order  complained  of,  dated  March  19,  1949,  was 
directly  contrary  to  the  oral  ruling  made  on  March 
2,  1949,  in  attempting  to  extend  its  effect  beyond 
the  question  of  jurisdiction,  which  was  not  argued 
on  March  2,  1949. 

IX. 

In  connection  with  the  within  petition  for  review, 
your  petitioner  respectfully  requests  that  the  follow- 
ing documents  be  certified  to  the  District  Judge : 

1.  Proof  of  claim  of  the  Bank  of  America,  dated 
December  8,  1947,  and  denominated  as  follows:  "In 
Proceedings  under  [199]  Chapter  XI,  Section  322 
of  the  Bankruptcy  Act,  Proof  of  Partially  Secured 
Debt." 

2.  Motion  of  Bank  of  America  to  file  petition  for 
intervention  and  answer  to  objections  by  Receiver 
to  claim  of  Northrop  Aircraft,  Inc.,  dated  July  16, 
1948. 

3.  Answer  of  Bank  of  America  to  the  aforesaid 
objections  to  the  claims  of  Northrop  Aircraft,  Inc., 
pursuant  to  the  order  of  August  5,  1948,  granting 
the  motion  of  Bank  of  America  National  Trust 
and  Savings  Association  for  leave  to  file  the  petition 
for  intervention  and  answer  to  objections  by  Re- 
ceiver to  claims  of  Northrop  Aircraft,  Inc. 
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4.  The  debtor's  Second  Amended  Plan  of  Ar- 
rangement under  Chapter  XI  of  the  Bankruptcy 
Act. 

5.  Order  of  the  Referee  in  Bankruptcy  dated 
July  30,  1948,  confirming  the  debtor's  Second 
Amended  Plan. 

6.  Form  of  consent  to  said  Second  Amended 
Plan,  as  contained  in  the  consent  of  Fairbanks- 
Morse  &  Co. 

7.  The  petition  of  George  T.  Goggin  as  Receiver 
dated  July  30,  1948,  for  order  subordinating  the 
claims  of  Bank  of  America. 

8.  Supplement  to  petition  of  George  T.  Goggin 
as  Receiver  for  order  subordinating  claims  of  Bank 
of  America,  dated  January  20,  1949. 

9.  Order  to  show  cause  issued  by  the  Referee  re 
Bank  of  America  dated  July  30,  1948. 

10.  Agreement  of  Indemnity  of  Northrop  Air- 
craft, Inc.,  and  order  of  court  approving  the  same, 
dated  November  19,  1948. 

11.  Document  entitled,  ''Release  and  Satisfac- 
tion of  Indemnity  Agreement"  dated  December  23, 
1948. 

12.  Document  filed  by  Bank  of  America  dated 
March  2,  1948,  designated,  "Response  to  order  to 
Show  Cause  Re  Petition  of  Receiver  for  Order 
Subordinating  Claims  of  Bank  of  America  [200] 
National  Trust  and  Savings  Association." 
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13.  Reporter's  transcript  of  hearing  on  objec- 
tions to  claim  of  Bank  of  America,  said  hearing 
held  on  March  2,  1949. 

14.  Notice  of  Motion  by  George  T.  Goggin,  as 
Receiver,  dated  March  4,  1949,  to  reconsider  ruling 
on  motion  of  Bank  of  America,  objecting  to  the 
jurisdiction  of  the  Bankruptcy  Court  re  subordina- 
tion hearing. 

15.  Points  and  Authorities  dated  March  7,  1949, 
in  support  of  motion  of  George  T.  Goggin  as  Re- 
ceiver to  reconsider  ruling  of  Referee  on  the  juris- 
diction point  involving  the  subordination  of  Bank 
of  America. 

16.  Order  of  the  Referee  in  Bankruptcy  dated 
March  19,  1949,  on  petition  of  receiver  for  order 
subordinating  claims  of  Bank  of  America  and  on 
supplemental  petitions  thereto. 

17.  Court  reporter's  transcript  of  hearing  on  the 
motion  of  Receiver  to  reconsider  ruling  on  motion 
of  Bank  of  America,  objecting  to  the  jurisdiction 
of  the  Bankruptcy  Court,  re  subordination  hearing, 
said  hearing  being  held  on  March  18,  1949. 

18.  Objections  of  Receiver  to  proposed  ''Order 
on  Petition  of  Receiver  for  Order  Subordinating 
Claims  of  Bank  of  America,  and  on  Supplement 
to  Petition  Thereto." 

19.  Court  reporter's  transcript  of  hearing  of 
April  6,  1949,  overruling  the  objections  of  the  Re- 
ceiver to  the  proposed  order  on  the  Bank  of  Amer- 
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ica  ruling  and  the  refusal  of  the  Referee  to  con- 
sider the  amended  petition. 

20.  Original  verified  document  dated  March  18, 
1949,  entitled,  "Amended  Petition  of  Receiver  for 
an  Order  Subordinating  Claims  of  Bank  of  Amer- 
ica." 

21.  Order  of  March  24,  1949,  extending  time 
within  which  to  petition  for  review  to  the  14th  day 
of  April,  1949. 

22.  Order  of  the  Referee  in  Bankruptcy  dated 
April  7,  1949,  extending  the  time  within  which  to 
petition  for  review.  [201] 

23.  The  within  Petition  for  Review. 

Wherefore,  your  petitioner  prays  for  a  review  of 
the  order  of  the  Referee  in  Bankruptcy  dated 
March  19,  1949,  by  a  Judge  of  the  United  States 
District  Court  and  that  said  order  be  reversed  and 
set  aside,  and  that  the  Referee  in  Bankruptcy  be 
directed  to  receive,  consider  and  determine  on  its 
merits,  after  hearing  evidence,  the  verified  docu- 
ment dated  March  18,  1949,  entitled,  "Amended 
Petition  of  Receiver  for  an  Order  Supporting 
Claim  of  Bank  of  America. 

Dated:  this  18th  day  of  April,  1949. 

/s/  GEORGE  T.  GOGGIN, 

Receiver  and  Petitioner. 
Of  counsel 

/s/  MARTIN  GENDEL. 

For  Receiver  and  Petitioner  on  Review. 
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State  of  California, 
County  of  Los  Angeles — ss: 

George  T.  Goggin,  Receiver,  being  by  me  first 
duly  sworn,  deposes  and  says  that  he  is  the  Peti- 
tioner in  Review  in  the  above-entitled  action;  that 
he  has  read  the  foregoing  Petition  for  Review  of 
Order  of  Referee  Dated  March  19,  1949,  on  Petition 
of  Receiver  for  Order  Subordinating  Payment  of 
Dividend  on  Claims  of  Bank  of  America,  and  knows 
the  contents  thereof;  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  upon  information  or  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 
/s/  GEORGE  T.  GOGGIN. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  April,  1949. 

[Seal]         /s/  M.  ALLIS, 
Notary  Public  in  and  for  said  County  and  State  of 
California. 

Affidavit  of  service  by  mail  attached. 

Filed  April  19,  1949. 

HUGH  L.  DICKSON, 
Referee.  [203] 
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[Title  of  District  Court  and  Cause.] 

IN  PROCEEDINGS  UNDER  CHAPTER  XI, 
SECTION  322,  OF  THE  BANKRUPTCY 
ACT,  PROOF  OF  PARTIALLY  SECURED 
DEBT 

At  Los  Angeles  in  the  Southern  District  of  Cali- 
fornia on  September  8,  1947,  came  R.  G.  Hawley 
of  the  County  of  Los  Angeles  in  said  District,  per- 
sonally known  to  me  and  made  oath  and  says : 

That  he  is  an  officer,  to  wit.  Assistant  Cashier  of 
Bank  of  America  National  Trust  and  Savings  As- 
sociation, a  corporation,  to  wit,  a  national  banking 
association,  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  L^nited  States  and  carrying 
on  business  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  and  elsewhere  in  the  State  of  Califor- 
nia ;  that  this  proof  of  debt  is  made  by  deponent  as 
agent  of  said  association,  duly  authorized  to  make 
such  proof,  and  that  he  has  personal  knowledge  of 
the  facts  herein  deposed. 

That  the  said  Salsbury  Motors,  Inc.,  a  corpora- 
tion, who  on  the  20th  day  of  August,  1947,  filed  a 
petition  under  the  provisions  of  Chapter  XI,  Sec- 
tion 322  of  the  Acts  of  Congress  relating  to  bank- 
ruptcy, was  on  the  date  said  petition  was  filed  in- 
debted to  claimant  in  the  principal  sum  of  $601,- 
482.80,  plus  interest  on  $159,300.00  of  said  amount 
at  the  rate  of  41/^  %  per  annum  from  August  13, 
1947,  and  is  now  indebted  to  claimant  in  the  smn  of 
$509,267.18,  plus  interest  on  $159,300.00  of  said 
sum  at  4%%   per  annum  from  August  13,   1947, 
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and  plus  interest  on  $349,967.18  of  said  sum  of  3% 
per  annum  from  August  20,  1947.  That  said  in- 
debtedness is  represented  by  negotiable  instruments, 
to  wit,  promissory  notes,  and  that  no  judgment  has 
been  rendered  thereon,  and  that  the  nature  and 
cause  of  said  indebtedness  is  as  follows : 

Promissory  notes,  made,  executed  and  delivered 
to  claimant  by  debtor  in  the  total  aggregate  prin- 
cipal amount  of  $780,000.00;  that  copies  of  said 
promissory  notes  are  attached  hereto,  marked  Ex- 
hibits "A"  to  "F,"  inclusive,  and  made  a  part 
hereof;  that  the  promissory  note  marked  Exhibit 
''A"  bears  interest  at  the  rate  of  4%7o  P^i"  annum; 
that  the  promissory  notes  marked  Exhibits  ^'B"  to 
^'F,"  inclusive,  bear  interest  at  the  rate  of  3%  per 
annum ;  that  at  the  time  of  the  execution  of  the  note 
marked  Exhibit  "A"  and  as  security  for  same  the 
debtor,  as  trustor,  made,  executed  and  delivered  to 
Corporation  of  America,  a  California  corporation, 
as  trustee  for  claimant,  as  beneficiary,  a  deed  of 
trust  covering  certain  real  property  situated  in  the 
County  of  Los  Angeles,  a  copy  of  which  deed  of 
trust  is  attached  hereto  and  marked  Exhibit  "G," 
which  deed  of  trust  was  on  the  14th  day  of  Feb- 
ruary, 1946,  recorded  in  Book  22818,  Page  139  of 
Records  of  the  County  Recorder  of  Los  Angeles 
County.  It  is  expressly  provided  under  the  terms  of 
said  deed  of  trust  that  it  shall  be  security  for  any 
and  all  other  indebtedness  and  obligations  of  trustor 
to  beneficiary  whether  present  or  future ;  that  claim- 
ant is  informed  and  believes  and  on  such  informa- 
tion and  belief  states  that  the  value  of  the  real 
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property  and  improvements  located  thereon  cov- 
ered by  said  deed  of  trust  is  in  the  amount  of  $300,- 
000.00.  Claimant  does  not  waive  any  of  its  right  in 
and  to  said  security  in  the  event  that  the  value  of 
said  security  exceeds  said  sum  of  $300,000.00. 

That,  in  addition  to  the  aforementioned  security, 
claimant  [247]  had  in  its  possession  on  the  date  of 
the  filing  of  the  petition  herein  certain  notes,  drafts 
and  bills  of  lading  of  debtor  covering  merchandise 
sold  by  debtor,  which  notes,  drafts  and  merchan- 
dise on  the  date  of  the  filing  of  the  petition  herein 
had  a  face  value  of  $175,519.48.  Claimant  holds 
said  notes,  drafts  and  bills  of  lading  under  its  right 
of  offset,  counterclaims  and  bank's  lien. 

That,  since  the  date  of  the  filing  of  the  petition 
herein,  claimant  has  received  as  collections  on  said 
drafts  the  sum  of  $92,215.62,  which  sum  has  been 
applied  by  claimant  on  the  principal  indebtedness 
omng  by  debtor  to  claimant  and  that  the  face  value 
of  the  drafts,  notes  and  merchandise  now  held  by 
claimant  is  $83,303.86.  That  the  total  estimated 
value  of  security  now  held  by  claimant  amounts  to 
$383,303.86  and  the  estimated  amount  of  the  prin- 
cipal of  the  debt  owing  to  claimant,  which  is  un- 
secured at  this  time,  is  $125,963.32. 

That  there  are  no  oif sets  or  counterclaims  to  said 
debt  and  claimant  does  not  hold  and  has  not,  nor 
has  any  person  by  its  order  or  to  deponent's  knowl- 
edge or  belief  for  its  use,  hold  any  security  or 
securities  for  said  indebtedness,  except  the  security 
and  offsets,  counterclaims  and  banker's  right  of 
lien  as  hereinabove  set  forth. 
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That  by  filing  this  claim  claimant  does  not  waive 
any  right  to  dispose  of  the  collateral  held  by  claim- 
ant to  secure  said  indebtedness  according  to  the 
terms  of  any  agreement  pursuant  to  which  such  se- 
curity was  delivered  to  claimant  and  pursuant  to 
claimant's  right  of  offset,  counterclaim  and  banker's 
lien,  and  this  claim  is  filed  only  as  an  alternative 
to  the  security  held  and  it  is  this  claimant's  inten- 
tion to  dispose  of  this  collateral  and  to  file  an 
amended  claim  for  any  indebtedness  which  may 
exist  after  the  application  of  moneys  received  after 
the  [248]  disposition  of  said  collateral. 
/s/  R.  G.  HAWLEY. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  September,  1947. 

[Seal]        /s/    CLARA  K.  DEN, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

EXHIBIT  '^A" 

Corporation  Instalment  Real  Estate  Note 

(Principal  Payable  in  Instalments — Interest 

Separately) 

Los  Angeles,  Calif., 
February  13,  1946. 
$180,000.00 

For  value  received,  Salsbury  Motors,  Inc.,  a  cor- 
poration promises  to  pay  in  lawful  money  of  the 
United  States  of  America,  to  the  order  of  the  Bank 
of  America  at  its  Los  Angeles  Main  Branch  in  this 
city   the   principal   sum  of   One   Hundred   Eighty 
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Thousand  Dollars,  with  interest  payable  quarterly, 
beginning  August  13,  1946,  in  like  lawful  money 
from  date  on  deferred  balances  until  paid  at  the 
rate  of  Four  and  One-Half  per  cent  per  annum; 
and  said  principal  sum  payable  as  follows:  Three 
Thousand  Six  Hundred  Dollars,  ($3,600.00),  on  the 
13th  day  of  August,  1946,  and  Three  Thousand  Six 
Hundred  Dollars  ($3,600.00)  on  the  13th  day  of 
November,  1946,  and  Four  Thousand  Five  Hundred 
Dollars  ($4,500.00)  on  the  13th  day  of  February, 
1947,  and  Four  Thousand  Five  Hundred  Dollars, 
($4,500.00),  on  the  13th  day  of  each  and  every  third 
month  thereafter  until  the  13th  day  of  February, 
1956,  on  which  said  date  the  entire  balance  of  prin- 
cipal and.  interest  then  unpaid  shall  become  due  and 
payable. 

If  the  interest  be  not  so  paid,  it  shall  become  part 
of  the  principal  and  thereafter  bear  like  interest 
as  the  principal.  If  default  be  made  in  the  payment 
when  due  of  any  part  or  instalment  of  principal  or 
interest,  then  the  whole  sum  of  principal  and  inter- 
est shall  become  immediately  due  and  payable  at  the 
option  of  the  holder  of  this  note. 

A  deed  of  trust  dated  February  13,  1946,  secures 
the  indebtedness  evidenced  by  this  note. 

In  Witness  Whereof,  the  said  Corporation  has 
caused  this  note  to  be  executed  by  its  officers  there- 
unto duly  authorized  and  directed  by  a  resolution 
of  its  Board  of  Directors  duly  passed  and  adopted 
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by  a  majority  of  said  Board  at  a  meeting  thereof 
duly  called,  noticed,  and  held. 

[Seal]  SALSBURY  MOTORS,  INC., 

a  Corporation, 

By  /s/  DON  I.  CARROLL, 
President, 


By  /s/  M, 

.  W.  LOWERY, 
Secretary.  [250] 

Salsbury  Motors,  Inc. 

RE-8159 

Interest  Paid 

Paid  on  Account  of  Principal 

Date 

Amount 

Paid  to 

Amount 

Balance 
180,000.00 

9-13-46 

3,600.00 

176,400.00 

10-15-46 

"385765 

10- "1-46 

11-13-46 

786.90 

11-13-46 

3,600.00 

172,800.00 

12-19-46 

535.50 

12-13-46 

1-20-47 

535.50 

1-13-47 

2-28-47 

603.00 

2-13-47 

4,500.00 

168,300.00 

5-14-47 

1,901.80 

5-13-47 

4,500.00 

163,800.00 

8-15-47 

1,842.75 

8-13-47 

4,500.00 

159,300.00 

EXHIBIT  "B" 

Salsbury  Motors 
UT  175930 

PROMISSORY  NOTE 

Los   Angeles,   California, 
February  13,  1947. 
$100,000.00. 

For  Value  Received,  the  undersigned,  Salsbury 
Motors,  Inc.,  a  corporation,  promises  to  pay  in  law- 
ful money  of  the  United  States  of  America  to  the 
order  of  Bank  of  America  National  Trust  and  Sav- 
ings Association  at  its  Main  Branch  in  this  city  the 
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principal  sum  of  one  hundred  thousand  dollars 
($100,000.00),  with  interest  payable  at  maturity  in 
like  lawful  money  from  the  date  hereon  until  paid 
at  the  rate  of  three  per  cent  (3%)  per  annum,  and 
said  principal  sum  payable  on  May  14,  1947. 

If  interest  be  not  so  paid,  it  shall  become  part  of 
the  principal  and  thereafter  bear  like  interest  as 
the  principal. 

This  note  evidences  a  loan  made  pursuant  to  a 
Loan  Agreement  between  the  payee  and  the  under- 
signed dated  February  18,  1946,  and  subsequent 
amendments  thereto. 

[Seal]  SALSBURY  MOTORS,  INC., 

By  /s/  GAGE  H.  IRVING, 

Vice  President  and 
General  Manager, 
By  /s/  G.  R.  CASE, 

Secretary  and  Treasurer. 

EXHIBIT  C 
UT  169355. 

Salsbury  Motors,  Inc. 

Los  Angeles,  California, 
June  27,  1946. 
$100,000.00. 

For  Value  Received,  the  undersigned,  Salsbury 
Motors,  Inc.,  a  corporation,  promises  to  pay  in  law- 
ful money  of  the  United  States,  to  the  order  of 
Bank  of  America  National  Trust  and  Savings  As- 
sociation at  its  Main  Branch  in  this  city  the  prin- 
cipal sum  of  $100,000.00    (one  hundred  thousand 
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dollars)  with  interest  payable  quarterly  in  like 
lawful  money  from  the  date  hereof  on  deferred 
balances  until  paid  at  the  rate  of  three  per  cent 
(37c)  pei"  annum,  said  principal  sum  payable  as 
follows : 

$20,000.00  on  or  before  September  30,  1947, 
130,000.00  on  or  before  September  30,  1948, 
$30,000.00  on  or  before  September  30,  1949,  and 
$20,000.00  on  or  before  September  30,  1950, 
On  which  date  the  entire  balance  of  principal  and 
interest  then  unpaid  shall  become  due  and  payable. 
If  interest  be  not  so  paid,  it  shall  become  part  of 
the  principal  and  thereafter  bear  like  interest  as  the 
principal.   If  default  be  made  in  the  payment  when 
due  of  any  part  or  installment  of  principal  or  inter- 
est, then  the  whole  sum  of  principal  and  interest 
shall  become  immediately  due  and  payable  at  the 
option  of  the  holder  of  this  note. 

This  note  evidences  a  loan  made  pursuant  to  a 
loan  agreement  between  the  payee  and  the  under- 
signed dated  February  18,  1946. 

[Seal]  SALSBURY  MOTORS,  INC., 

By  /s/  DON  I.  CARROLL, 
President, 

By  /s/  M.  W.  LOWERY, 
Secretary.  [253] 
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EXHIBIT  D 


UT  170049. 


Salsbury  Motors,  Inc. 


Los  Angeles,  California, 
July  16,  1946. 
$100,000.00. 

For  Value  Received,  the  undersigned,  Salsbury 
Motors,  Inc.,  a  corporation,  promises  to  pay  in  law- 
ful money  of  the  United  States,  to  the  order  of 
Bank  of  America  National  Trust  and  Savings  As- 
sociation at  its  Main  Branch  in  this  city  the  prin- 
cipal sum  of  $100,000.00  (one  hundred  thousand 
dollars)  with  interest  payable  quarterly  in  like  law- 
ful money  from  the  date  hereof  on  deferred  bal- 
ances until  paid  at  the  rate  of  three  per  cent 
(3%)  per  annum,  said  principal  sum  payable  as 
follows : 

$20,000.00  on  or  before  September  30,  1947, 
$30,000.00  on  or  before  September  30,  1948, 
$30,000.00  on  or  before  September  30,  1949,  and 
$20,000.00  on  or  before  September  30,  1950, 
On  which  date  the  entire  balance  of  principal  and 
interest  then  unpaid  shall  become  due  and  payable. 
If  interest  be  not  so  paid,  it  shall  become  part  of 
the  principal  and  thereafter  bear  like  interest  as  the 
principal.  If  default  be  made  in  the  payment  when 
due  of  any  part  or  installment  of  principal  or  inter- 
est, then  the  whole  sum  of  principal  and  interest 
shall  become  immediately  due  and  payable  at  the 
option  of  the  holder  of  this  note. 
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This  note  evidences  a  loan  made  pursuant  to  a 
loan  agreement  between  the  payee  and  the  under- 
signed dated  Feb.  18,  1946. 

[Seal]  SALSBURY  MOTORS,  INC., 

By  /s/  DON  I.  CARROLL, 

President, 

By  /s/  M.  W.  LOWERY, 
Secretary.  [254] 

EXHIBIT  E 
UT  170518. 

Los  Angeles,  California, 

August  1, 1946. 
$100,000.00. 

For  Value  Received,  the  undersigned,  Salsbury 
Motors,  Inc.,  a  corporation,  i^romises  to  pay  in  law- 
ful money  of  the  United  States,  to  the  order  of 
Bank  of  America  National  Trust  and  Savings  As- 
sociation at  its  Main  Branch  in  this  city  the  prin- 
cipal sum  of  $100,000.00  (one  hundred  thousand 
dollars)  with  interest  payable  quarterly  in  like  law- 
ful money  from  the  date  hereof  on  deferred  balances 
until  paid  at  the  rate  of  three  per  cent  (3%)  per 
annum,  said  principal  sum  payable  as  follows : 

$20,000.00  on  or  before  September  30,  1947, 
$30,000.00  on  or  before  September  30,  1948, 
$30,000.00  on  or  before  September  30,  1949,  and 
$20,000.00  on  or  before  September  30,  1950, 

On  which  date  the  entire  balance  of  principal  and 
interest  then  unpaid  shall  become  due  and  payable. 
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If  interest  be  not  so  paid,  it  shall  become  part 
of  the  principal  and  thereafter  bear  like  interest 
as  the  principal.  If  default  be  made  in  the  pay- 
ment when  due  of  any  part  or  installment  of  prin- 
cipal or  interest,  then  the  whole  sum  of  principal 
and  interest  shall  become  immediately  due  and  pay- 
able at  the  option  of  the  holder  of  this  note. 

This  note  evidences  a  loan  made  pursuant  to  a 
loan  agreement  between  the  payee  and  the  under- 
signed dated  February  18,  1946. 

[Seal]  SALSBURY  MOTORS,  INC., 

By  /s/  DON  I.  CARROLL, 
President, 

By  /s/  M.  W.  LOWERY, 
Secretary.  [255] 


UT  170818. 


1200,000.00. 


EXHIBIT  F 

Los  Angeles,  California, 
August  15,  1946. 


For  Value  Received,  the  undersigned,  Salsbury 
Motors,  Inc.,  a  corporation,  promises  to  pay  in  law- 
ful money  of  the  United  States,  to  the  order  of 
Bank  of  America  National  Trust  and  Savings  As- 
sociation at  its  Main  Branch  in  this  city  the  prin- 
cipal sum  of  $200,000.00  (two  hundred  thousand 
dollars)  with  interest  payable  quarterly  in  like  law- 
ful money  from  the  date  hereof  on  deferred  balances 
until  paid  at  the  rate  of  three  per  cent  (3%)  per 
annum,  said  principal  sum  payable  as  follows : 
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$40,000.00  on  or  before  September  30,  1947, 
$60,000.00  on  or  before  September  30,  1948, 
$60,000.00  on  or  before  September  30,  1949,  and 
$40,000.00  on  or  before  September  30,  1950, 
On  which  date  the  entire  balance  of  principal  and 
interest  then  unpaid  shall  become  due  and  payable. 
If  interest  be  not  so  paid,  it  shall  become  part  of 
the  principal  and  thereafter  bear  like  interest  as 
the  principal.    If  default  be  made  in  the  payment 
when  due  of  any  part  or  installment  of  principal 
or  interest,  then  the  whole  sum  of  principal  and 
interest  shall  become  immediately  due  and  payable 
at  the  option  of  the  holder  of  this  note. 

This  note  evidences  a  loan  made  pursuant  to  a 
loan  agreement  between  the  payee  and  the  under- 
signed dated  February  18,  1946. 

[Seal]  SALSBURY  MOTORS,  INC., 

By  /s/  DON  I.  CARROLL, 

President. 
By  /s/  M.  W.  LOWERY, 
Secretary.  [256] 

EXHIBIT  O 

This  Deed  of  Trust,  made  this  13th  day  of  Feb- 
ruary, 1946,  between  Salsbury  Motors,  Inc.,  a  cor- 
poration, as  Trustor,  ("Trustor"  to  be  interpreted 
as  "Trustors"  where  context  requires),  Corporation 
of  America,  a  California  corporation,  as  Trustee, 
and  Bank  of  America  National  Trust  and  Savings 
Association,  a  national  banking  association,  as  Bene- 
ficiary, 
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Witnesseth:  That  Trustor  Irrevocably  Grants, 
Transfers  and  Assigns  to  Trustee,  in  Trust,  With 
Power  of  Sale,  the  following  described  property 
situate  in  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, to  wit: 

The  Southwest  quarter  of  Block  208  of  Pomona 
Tract,  in  the  City  of  Pomona,  as  per  map  recorded 
in  Book  3,  Page  95  of  Miscellaneous  Records,  in  the 
office  of  the  Coimty  Recorder  of  said  County;  areas 
computed  to  centers  of  adjoining  streets. 

Except  therefrom  such  portion  as  may  have  been 
heretofore  conveyed  to  the  Southern  Pacific  Rail- 
road Company,  including  all  apiDurtenances  and  ease- 
ments used  in  connection  therewith,  all  water  and 
water  rights  (whether  riparian,  appropriative,  or 
otherwise,  and  whether  or  not  appurtenant)  used  in 
connection  therewith,  all  shares  of  stock  evidencing 
the  same,  pumping  stations,  engines,  machinery,  pipes 
and  ditches,  including  also  all  gas,  electric,  cooking, 
heating,  cooling,  air  conditioning,  refrigeration  and 
plumbing  fixtures  and  equipment  which  have  been 
or  may  hereafter  be  attached  in  any  manner  to  any 
building  now  or  hereafter  on  the  said  property,  or 
to  the  said  property,  and  also  the  rents,  issues  and 
profits  thereof.  Subject,  However,  to  the  right, 
power  and  authority  hereinafter  given  to  and  con- 
ferred upon  the  Beneficiary  to  collect  and  apply 
such  rents,  issues  and  profits. 

For  the  Purpose  of  Securing:  (1)  Payment  of  the 
sum  of  $180,000.00  with  interest  thereon  according 
to  the  terms  of  a  promissory  note  or  notes  of  even 
date  herewith,   made   by   Trustor,   payable   to   the 
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order  of  the  Beneficiary,  and  extensions  or  renewals 
thereof;  (2)  payment  of  such  additional  amounts 
as  may  be  hereafter  loaned  by  Beneficiary  or  its 
successor  to  the  Trustor  or  any  of  them,  or  any  suc- 
cessor in  interest  of  the  Trustor,  with  interest 
thereon,  and  any  other  indebtedness  or  obligation 
of  the  Trustor,  or  any  of  them,  and  any  present  or 
future  demands  of  any  kind  or  nature  which  the 
Beneficiary  or  its  successor  may  have  against  the 
Trustor,  or  any  of  them,  whether  created  directly, 
or  acquired  by  assignment,  whether  absolute  or  con- 
tingent, whether  due  or  not,  w^hether  otherwise 
secured  or  not,  or  whether  existing  at  the  time  of 
the  execution  of  this  instrument,  or  arising  there- 
after; (3)  performance  of  each  agreement  of 
Trustor  herein  contained;  and  (4)  payment  of  all 
sums  to  be  made  by  Trustor  pursuant  to  the  terms 
hereof. 

To  Protect  the  Property  and  Security  Granted  by 
This  Deed  of  Trust,  Trustor  Agrees : 

(a)  Properly  to  care  for  and  keep  said  property 
and  the  buildings  and  improvements  situate  thereon 
in  good  condition  and  repair;  to  underpin  and  sup- 
port, when  necessary,  any  building  or  other  im- 
provement situate  thereon,  and  otherwise  to  protect 
and  preserve  same;  not  to  remove  or  demolish  any 
building  or  improvement  situate  thereon;  to  com- 
plete or  restore  promptly,  and  in  good  and  work- 
manlike manner,  any  building  or  improvement 
which  may  be  constructed,  damaged  or  destroyed 
thereon,  and  pay  in  full  all  costs  incurred  therefor ; 
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not  to  commit  or  pemiit  waste  of  the  property;  to 
comply  with  all  laws,  covenants,  conditions  or  re- 
strictions affecting  the  property;  to  provide  and 
maintain  tire  (and  if  required  by  Beneficiary,  earth- 
quake and  other)  insurance  satisfactory  to  and  with 
loss  payable  solely  to  Beneficiary,  and  to  deliver  all 
policies  to  Beneficiary,  which  delivery  shall  consti- 
tute assignment  to  Beneficiary  of  all  return 
premiums ;  to  appear  in  and  defend,  without  cost  to 
Beneficiary  or  Trustee,  any  action  or  proceeding 
purporting  to  affect  the  security  hereunder,  or  the 
rights  or  powers  of  Beneficiary  or  Trustee,  and, 
when  required  by  Trustee  [257]  or  Beneficiary,  to 
commence  and  maintain  any  action  or  proceeding 
necessary  to  protect  such  security  and  such  rights 
or  powers;  and  should  Trustee  or  Beneficiary  elect 
to  appear  in,  defend,  or  commence  and  maintain 
any  such  action  or  proceeding,  to  pay  all  their  costs 
and  expenses,  including  attorney  fees ;  to  pay  before 
delinquency,  all  taxes,  assessments  and  charges  af- 
fecting the  property,  including  assessments  on  ap- 
purtenant water  stock;  to  pay  when  due  all 
encumbrances,  charges  and  liens  which  appear  to  be 
prior  or  superior  hereto;  to  pay  all  costs,  fees  and 
expenses  of  this  trust;  if  said  property  be  agricul- 
tural, to  farm  said  land  in  an  approved  and  hus- 
bandmanlike manner,  and  to  keep  all  trees,  vines 
and  crops  on  said  land  properly  cultivated,  irri- 
gated, fertilized,  sprayed  and  fumigated ;  to  replace 
all  dead  or  unproductive  vines  or  trees  with  new 
ones,  and  to  keep  all  buildings,  fences,  ditches, 
canals,  wells  and  other  farming  improvements  on 
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said  premises   in   first-class   condition,    order  and 
repair. 

(b)  Should  Trustor  fail  to  make  any  payment 
or  do  any  act  as  herein  provided,  then  Beneficiary 
or  Trustee  (but  without  obligation  so  to  do,  and 
without  notice  to  or  demand  upon  Trustor,  and 
without  releasing  Trustor  from  any  obligation  here- 
under) may  make  or  do  the  same,  and  may  pay, 
purchase,  contest  or  compromise  any  encumbrance, 
charge  or  lien,  which  in  the  judgment  of  either 
appears  to  be  prior  or  superior  hereto;  and  in 
exercising  any  such  powers,  incur  any  liability  and 
expend  whatever  amounts  in  its  absolute  discretion 
it  may  deem  necessary  therefor.  All  sums  so  in- 
curred or  expended  by  Beneficiary  or  Trustee  shall 
be  without  demand  immediately  due  and  payable  by 
Trustor,  and  shall  bear  interest  at  the  rate  of  ten 
per  cent  per  annum,  and  be  secured  hereby. 

It  Is  Mutually  Agreed  That : 

1.  Should  the  property  or  any  part  thereof  be 
taken  or  damaged  by  reason  of  any  public  improve- 
ment or  condemnation  proceeding,  or  damaged  by 
fire  or  earthquake,  or  in  any  other  manner.  Bene- 
ficiary shall  be  entitled,  at  its  option,  to  commence, 
appear  in  and  prosecute  in  its  own  name,  any  action 
or  proceeding,  or  to  make  any  compromise  or  settle- 
ment, in  connection  with  such  taking  or  damage, 
and  to  obtain  all  compensation,  awards  or  other 
relief  therefor.  All  such  compensation,  awards, 
damages,  rights  of  action  and  proceeds,  including 
the  proceeds  of  any  policies  of  insurance  affecting 
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said  property,  are  hereby  assigned  to  Beneficiary, 
who  may  release  any  money  so  received  by  it,  or 
apply  the  same  on  any  indebtedness  secured  hereby. 
Trustor  agrees  to  execute  such  further  assignments 
of  any  compensation,  award,  damages  and  rights  of 
action  and  proceeds,  as  Beneficiary  or  Trustee  may 
require.  The  Trustee  or  Beneficiary  may  enter 
upon  the  property  at  any  time  during  the  existence 
of  this  trust  for  the  purpose  of  inspection,  or  for 
the  accomplishment  of  any  of  the  purposes  hereof. 

2.  By  accepting  payment  of  any  sum  hereby 
secured  after  its  due  date,  or  after  the  filing  of 
notice  of  default  and  of  election  to  sell.  Beneficiary 
shall  not  waive  its  right  to  require  prompt  pay- 
ment when  due  of  all  other  sums  so  secured,  or  to 
declare  default  for  failure  so  to  pay,  or  to  proceed 
with  the  sale  under  any  such  notice  of  default  and 
of  election  to  sell,  for  any  unpaid  balance  of  said 
indebtedness.  If  Beneficiary  holds  any  additional 
security  for  any  obligation  secured  hereby,  it  may 
enforce  the  sale  thereof  at  its  option,  either  before, 
contemporaneously  with,  or  after  the  sale  is  made 
hereunder,  and  on  any  default  of  Trustor,  Bene- 
ficiary may,  at  its  option,  offset  against  any  in- 
debtedness owing  by  it  to  Trustor,  the  whole  or  any 
part  of  the  indebtedness  secured  hereby. 

3.  Without  affecting  the  liability  of  any  person, 
including  Trustor,  for  the  payment  of  any  indebted- 
ness secured  hereby,  or  the  lien  of  this  deed  of  trust 
on  the  remainder  of  the  property  for  the  full 
amount   of   any   indebtedness   unpaid,   Beneficiary 
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and  Trustee  are  respectively  empowered  as  follows: 
Beneficiary  may  from  time  to  time  and  without 
notice  (a)  release  any  person  liable  for  the  payment 
of  any  of  the  indebtedness,  (b)  extend  the  time  or 
otherwise  alter  the  terms  of  payment  of  any  of  the 
indebtedness,  (c)  accept  additional  security  there- 
for of  any  kind,  including  deeds  of  trust  or  mort- 
gages, (d)  alter,  substitute  or  release  any  property 
securing  the  indebtedness ;  Trustee  may,  at  any  time, 
and  from  time  to  time,  upon  the  written  request 
of  Beneficiary  (a)  consent  to  the  making  of  any 
map  or  plat  of  the  property,  (b)  join  in  granting 
any  easement  or  creating  any  restriction  thereon, 
(c)  join  in  any  subordination  or  other  agreement 
affecting  this  deed  of  trust  or  the  lien  or  charge 
thereof,  (d)  reconvey,  without  any  warranty,  all 
or  any  part  of  the  property. 

4.  Upon  payment  in  full  of  all  sums  secured 
hereby,  and  performance  of  all  obligations  of  the 
Trustor  hereunder,  the  Trustee  shall  reconvey,  with- 
out warranty,  the  estate  vested  in  it  hereby.  The 
grantee  in  any  reconveyance  made  pursuant  to  this 
deed  of  trust  may  be  described  as  "the  person  or 
persons  legally  entitled  thereto,"  and  the  recitals 
therein  of  any  matters  or  facts  shall  be  conclusive 
proof  of  the  truthfulness  thereof.  Upon  default 
by  Trustor  in  the  payment  of  any  indebtedness 
secured  hereby,  or  in  the  performance  of  any  agree- 
ment hereunder,  or  upon  conveyance  by  Trustor  of 
said  property,  or  upon  the  divestment  in  any  man- 
ner of  his  title  thereto,   all  sums  secured  hereby 
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shall  immediately  become  due  and  payable  at  the 
option  of  the  Beneficiary.  In  the  event  of  default. 
Beneficiary  shall  execute  or  cause  the  Trustee  to 
execute  a  written  notice  of  such  default  and  of  its 
election  to  cause  to  be  sold  the  property  herein 
described,  to  satisfy  the  obligations  secured  hereby, 
and  shall  cause  such  notice  to  be  recorded  in  the 
office  of  the  Recorder  of  each  county  wherein  said 
property,  or  some  part  thereof,  is  situated.  Bene- 
ficiary may  rescind  any  such  notice  before  Trustee's 
sale  by  executing  a  notice  of  rescission  and  record- 
ing the  same.  The  recordation  of  such  notice  shall 
constitute  also  a  cancellation  of  any  prior  declara- 
tion of  default  and  demand  for  sale,  and  of  any 
acceleration  of  maturity  of  indebtedness  affected 
by  any  prior  declaration  or  notice  of  default.  The 
exercise  by  Beneficiary  of  the  right  of  rescission 
shall  not  constitute  a  waiver  of  any  default  then 
existing  or  subsequently  occurring,  nor  impair  the 
right  of  the  Beneficiary  to  execute  other  declara- 
tions of  default  and  demand  for  sale,  or  notices  of 
default  and  of  election  to  cause  the  property  to  be 
sold,  nor  otherwise  affect  the  note  or  deed  of  trust, 
or  any  of  the  rights,  obligations  or  remedies  of  the 
Beneficiary  or  Trustee  hereunder. 

5.  At  least  three  months  having  elapsed  between 
the  recordation  of  the  notice  of  default  and  the  date 
of  sale.  Trustee,  having  first  given  notice  of  sale  as 
then  required  by  law,  and  without  demand  on 
Trustor,  shall  sell  the  property  at  the  time  and  place 
of  sale  fixed  by  it  in  the  notice  of  sale,  either  as  a 
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whole  or  in  separate  parcels,  and  in  such  order  as 
the  Trustee  may  determine,  at  public  auction  to  the 
highest  bidder  for  cash,  in  lawful  money  of  the 
United  States  of  America,  payable  at  the  time  of 
sale.  Trustee  may  postpone  sale  of  all  or  any  por- 
tion of  the  property  by  public  announcement  at  the 
time  of  sale,  and  from  time  to  time  thereafter  may 
postpone  the  sale  by  public  announcement  at  the 
time  fixed  by  the  previous  postponement,  and  with- 
out further  notice  it  may  make  such  sale  at  the  time 
to  which  the  same  shall  be  so  postponed.  Trustee 
shall  deliver  to  the  purchaser  its  deed  conveying  the 
property  so  sold,  but  without  any  covenant  or  war- 
ranty, expressed  or  implied.  The  recital  in  any 
such  deed  of  any  matters  or  facts,  stated  either 
specifically  or  in  general  terms,  or  as  conclusions 
of  law  or  fact,  shall  be  conclusive  proof  of  the  truth- 
fulness thereof.  Any  person,  including  Trustor, 
Trustee  or  Beneficiary,  may  purchase  at  the  sale. 
After  deducting  all  costs,  fees  and  expenses  of 
Trustee  and  of  this  trust,  including  costs  of  evi- 
dence of  title  in  connection  with  the  sale,  the  Trustee 
shall  apply  the  proceeds  of  the  sale  to  the  payment 
of  all  sums  then  secured  hereby,  in  such  order  and 
manner  as  may  be  required  by  the  Beneficiary;  the 
remainder,  if  any,  to  be  paid  to  the  person  or  per- 
sons legally  entitled  thereto.  If  Beneficiary  shall 
elect  to  bring  suit  to  foreclose  this  deed  of  trust 
in  the  manner  and  subject  to  the  provisions,  rights 
and  remedies  relating  to  the  foreclosure  of  a  mort- 
gage, Beneficiary  shall  be  entitled  to  a  reasonable 
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sum  to  be  fixed  by  the  court  as  attorney  fees  ex- 
pended in  the  prosecution  of  said  action. 

6.  As  additional  security,  Trustor  hereby  gives 
to  and  confers  upon  Beneficiaiy  the  right,  power 
and  authority,  during  the  continuance  of  these 
trusts,  to  collect  the  rents,  issues  and  profits  of  said 
property,  or  of  any  personal  property  [258]  located 
thereon,  with  or  without  taking  possession  of  the 
property  affected  hereby,  reserving  unto  the  Trustor 
the  right,  prior  to  any  default  by  Trustor  in  pay- 
ment of  any  indebtedness  secured  hereby,  or  in  the 
performance  of  any  agreement  hereunder,  to  collect 
and  retain  such  rents,  issues  and  profits  as  they 
accrue  and  become  payable.  Upon  any  such  default 
Beneficiary  may  at  any  time,  without  notice,  either 
in  person,  by  agent,  or  by  a  receiver  to  be  appointed 
by  a  court,  and  without  regard  to  the  adequacy 
of  any  security  for  the  indebtedness  hereby  secured, 
enter  upon  and  take  possession  of  said  property  or 
any  part  thereof,  and  in  its  own  name  sue  for  or 
otherwise  collect  such  rents,  issues  and  profits,  in- 
cluding those  past  due  and  unpaid,  and  apply  the 
same,  less  costs  and  expenses  of  operation  and  col- 
lection, including  reasonable  attorney  fees,  upon 
any  indebtedness  secured  hereby,  and  in  such  order 
as  Beneficiary  may  determine;  also  perform  such 
acts  of  repair,  cultivation,  irrigation  or  protection, 
as  may  be  necessary  or  proper  to  conserve  the  value 
of  the  property;  also  lease  the  same  or  any  part 
thereof  for  such  rental,  term,  and  upon  such  condi- 
tions as  its  judgment  may  dictate ;  also  prepare  for 
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harvest,  harvest,  remove,  and  sell  any  crops  that 
may  be  growing  upon  the  premises,  and  apply  the 
proceeds  thereof  upon  the  indebtedness  secured 
hereby.  The  entering  upon  and  taking  possession  of 
said  property,  the  collection  of  such  rents,  issues 
and  profits,  and  the  application  thereof  as  aforesaid, 
shall  not  waive  or  cure  any  default  or  notice  of  de- 
fault hereunder,  or  invalidate  any  act  done  pursuant 
to  such  notice.  Trustor  also  assigns  to  Trustee,  as 
further  security  for  the  performance  of  the  obliga- 
tions secured  hereby,  all  prepaid  rents  and  all 
moneys  w^hich  may  have  been  or  may  hereafter  be 
deposited  with  said  Trustor  by  any  lessee  of  the 
premises  herein  described,  to  secure  the  payment  of 
any  rent,  and  upon  default  in  the  performance  of 
any  of  the  provisions  hereof.  Trustor  agrees  to  de- 
liver such  rents  and  deposits  to  the  Trustee. 

7.  Any  Trustor  who  is  a  married  woman  hereby 
expressly  agrees  that  recourse  may  be  had  against 
her  separate  property  for  any  deficiency  after  the 
sale  of  the  property  hereunder. 

8.  Should  proceedings  be  instituted  to  register 
title  of  the  property  under  any  land  title  law. 
Trustor  will  pay  upon  demand  all  sums  expended  by 
Trustee  or  Beneficiary,  including  attorney  fees,  and 
forthwith  deliver  to  Beneficiary  all  evidence  of  title. 

9.  The  pleading  of  any  statute  of  limitations  as 
a  defense  to  any  and  all  obligations  secured  by  this 
deed  of  trust  is  hereby  waived  to  the  full  extent 
permissible  by  law. 
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10.  Trustor  further  agrees  that  Beneficiary  may 
from  time  to  time  and  for  periods  not  exceeding 
one  year,  in  behalf  of  the  Trustor,  renew  or  extend 
any  promissory  note  secured  hereby,  and  said  re- 
newal or  extension  shall  be  conclusively  deemed  to 
have  been  made  when  endorsed  on  said  promissory 
note  or  notes  by  the  Beneficiary  in  behalf  of  the 
Trustor. 

11.  Beneficiary  may,  from  time  to  time,  substi- 
tute another  Trustee  in  the  place  of  the  Trustee 
herein  named.  Each  such  appointment  and  substitu- 
pointment,  and  without  conveyance  to  the  successor 
trustee,  the  latter  shall  be  vested  with  all  the  title, 
powers  and  duties  conferred  upon  the  Trustee 
herein  named.  Each  such  appointment  and  substitu- 
tion shall  be  made  by  written  instrument  executed 
by  the  Beneficiary,  containing  reference  to  this  deed 
of  trust  sufficient  to  identify  it,  which,  when  re- 
corded in  the  office  of  the  County  Recorder  of  the 
county  or  counties  in  which  the  property  is  situated, 
shall  be  conclusive  proof  of  the  proper  appointment 
of  the  successor  trustee. 

12.  This  deed  of  trust  shall  inure  to  and  bind 
the  heirs,  devisees,  legal  representatives,  successors 
and  assigns  of  the  parties  hereto.  All  obligations  of 
each  Trustor  hereunder  are  joint  and  several.  The 
rights  or  remedies  granted  hereunder,  or  by  law, 
shall  not  be  exclusive,  but  shall  be  concurrent  and 
cumulative. 

If  a  mailing  address  is  set  forth  opposite  any 
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Trustor's  signature  hereto,  and  not  otherwise,  the 
undersigned  Trustor  shall  be  deemed  to  have  re- 
quested that  a  copy  of  any  notice  of  default,  and  of 
any  notice  of  sale  hereunder,  be  mailed  to  said 
Trustor  at  said  address. 

Signature  of  Trustor. 
[Seal]  SALSBURY  MOTORS,  INC., 

a  Corporation. 

By  /s/  DON  I.  CARROLL, 
President, 

By  /s/  M.  W.  LOWERY, 
Secretary. 

State  of  California, 
County  of  Los  Angeles — ss : 

On  this  13th  day  of  February,  1946,  before  me 
Gladys  A.  Hultman,  a  Notary  Public  in  and  for 
said  Los  Angeles  County,  personally  appeared  Don 
I.  Carroll  known  to  me  to  be  the  President  and  M. 
W.  Lowery,  known  to  me  to  be  the  Secretary  of  the 
Salsbury  Motors,  Inc.,  the  Corporation  that  exe- 
cuted the  within  instrument,  and  also  known  to  me 
to  be  the  person  who  executed  the  within  instru- 
ment, on  behalf  of  the  Corporation  herein  named, 
and  acknowledged  to  me  that  such  Corporation 
executed  the  same. 

Witness  my  hand  and  official  seal. 
[Seal]        /s/  GLADYS  A.  HULTMAN, 
Notaty  Public  in  and  for  said  Los  Angeles  County 
and  State. 

[Endorsed]  :    Filed  June  20,  1949,  U.S.D.C.  [259] 
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[Title  of  District  Court  and  Cause.] 

OBJECTIONS  OF  PETITIONER  ON  REVIEW 
TO  PROPOSED  "ORDER"  DENYING  PE- 
TITION FOR  REVIEW  IN  RE  PETITION 
FOR  ORDER  SUBORDINATING  CLAIMS 
OF  BANK  OF  AMERICA" 

Comes  Now  George  T.  Goggin,  Receiver  and  Pe- 
titioner on  Review  and  pursuant  to  Rule  7(a)  of 
the  Rules  of  the  United  States  District  Court  for 
the  Southern  District  of  California,  makes  these 
objections  to  the  proposed  "Order  Denying  Petition 
for  Review  in  Re  Petition  for  Order  Subordinat- 
ing Claims  of  Bank  of  America."  A  copy  of  said 
proposed  Order  was  served  upon  counsel  for  the 
Receiver  on  December  27,  1949,  at  1 :30  p.m.,  and  at 
which  time  pursuant  to  Rule  7(a),  counsel  for  the 
Receiver  acknowledged  receipt  of  a  copy  thereof  on 
the  original  proposed  Order. 

The  Receiver  objects  to  the  proposed  Order  on 
the  ground  that  it  fails  to  mention  or  dispose  of  the 
issues  raised  by  this  Review  with  respect  to  the 
"Amended  Petition  of  Recevier  for  an  Order  Sub- 
ordinating Claims  of  Bank  of  America"  filed  with 
the  Referee  on  April  6,  1949,  and  transmitted  to 
this  Court  as  [325]  Document  No.  20  with  the  Ref- 
eree's Certificate  on  Review.  In  the  Petition  for 
Review  filed  on  or  about  April  19,  1949,  one  of  the 
alleged  errors  complained  of  by  the  Petitioner  was 
"the  refusal  to  grant  the  Receiver  leave  to  amend 
his  pleadings  after  apparently  holding  that  the 
original  pleadings  did  not  state  facts  sufficient  to 
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constitute  a  cause  of  action"  (Line  28  of  Page  9  and 
Line  18  of  Page  11  of  Petition  for  Eeview  and 
Order  of  Referee  dated  March  19, 1919). 

The  issues  with  respect  to  the  Amended  Petition 
were  extensively  referred  to  in  the  briefs  filed  by 
both  parties  to  this  Review  (Pages  13  to  16  and 
Pages  33  to  37  of  Receiver's  Points  and  Authorities 
and  Pages  4  to  6  of  the  Bank's  Points  and  Author- 
ities). 

Notwithstanding  the  proper  presentation  of  the 
legal  questions  pertaining  to  the  Amended  Petition 
presented  to  the  Court  by  this  Review,  the  proposed 
Order  submitted  by  the  prevailing  party  makes  no 
mention  whatsoever  of  the  Amended  Petition.  In 
the  portion  of  the  Bank's  Points  and  Authorities 
above  mentioned  referring  to  the  Amended  Petition, 
it  is  argued  that  the  Amended  Petition  was  not 
properly  before  the  Court.  The  contrary  was  con- 
tended by  the  Receiver.  It  is  respectfully  submitted 
that  the  Receiver  is  entitled  to  a  ruling  with  respect 
to  the  Amended  Petition  on  Review.  The  proposed 
Order  does  not  indicate  whether  or  not  this  Court 
has  adopted  the  Bank's  contention  that  the  Amended 
Petition  was  not  properly  before  the  Court  or 
whether  this  court  considered  the  Amended  Petition 
and  affirmed  the  Referee  on  the  basis  of  the  original 
Petition,  the  Supplement  thereto,  as  well  as  the 
Amended  Petition.  The  failure  of  the  proposed 
Order  to  make  any  reference  to  the  Amended 
Petition  is  particularly  significant  by  reason  of  the 
fact  that  all  of  the  other  pleadings  are  specifically 
mentioned  in  the  proposed  Order  (Lines  18  to  23 
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of  [326]  Pago  1  and  Linos  (>  to  9  of  Page  2).  By 
reason  of  the  fact  that  an  ap])eal  to  the  Court  of 
Appeals  for  the  Nintli  Circuit  is  eontemplated  to 
review  the  Order  to  be  entered  by  this  Court  we 
strenuously  urge  that  the  Keceiver  is  entitled  to  a 
ruling  with  respect  to  the  Amended  Petition  so  that 
the  Court  of  Appeals  will  have  the  complete  ruling 
of  this  Court  before  it. 

Dated:  this  30th  day  of  December,  1949. 
Respectfully  submitted, 

GENDEL  &  RASKO'FF 

By  /s/  H.  MILES  RASKOFF, 

Attorneys  for  Receiver. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  Dec.  30,  1949,  U.S.D.C. 


In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 
No.  45,207-B 

In  the  Matter  of: 
SALSBURY  ^101X)RS,  INC.,  a  Corporation, 

Debtor. 

ORDER  DENYING  PETITION  FOR  REVIEW 
IN  RE  PETITION  FOR  ORDER  SUB- 
ORDINATING CLAIMS  OF  BANK  OF 
AMERICA 

The  above  matter  came  on  for  hearing  on  Decem- 
ber  12,   1949,   upon  the  petition  of  the   Receiver, 
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George  T.  Goggin,  to  review  an  order  of  the  Hon- 
orable Referee  Hugh  L.  Dickson  entered  March  19, 
1949.  The  order  of  the  Referee  was  made  upon  the 
petition  of  the  Receiver  for  an  order  subordinating 
claims  of  Bank  of  America,  a  supplement  to  the  pe- 
tition of  the  Receiver  for  an  order  subordinating 
claims  of  Bank  of  America,  and  an  order  to  show 
cause  issued  thereon,  and  the  response  of  the  Bank 
of  America  to  the  order  to  show  cause,  petition,  and 
supplemental  petition.  The  Receiver  was  repre- 
sented by  his  attorneys,  Gendel  &  Raskoff,  appear- 
ing by  H.  Miles  Raskoff,  and  the  respondent  Bank 
of  America  National  Trust  and  Savings  Association 
being  represented  by  its  attorneys,  Hugo  A.  Stein- 
meyer  and  Robert  H.  Fabian,  appearing  by  Robert 
H.  Fabian,  and  the  matter  having  been  argued  by 
the  respective  counsel  and  iDoints  and  authorities 
filed  by  both  parties,  and  the  matter  submitted  to 
the  Court  for  its  decision ;  and 

It  appearing  to  the  Court  that  the  objections  set 
forth  [329]  in  the  aforesaid  response  of  Bank  of 
America  National  Tinist  and  Savings  Association 
are  well  founded ;  and 

It  appearing  that  the  Court  has  no  jurisdiction 
over  the  controversies  and  issues  raised  by  the  said 
petition,  sujDplement  thereto,  and  response  thereto; 
and 

It  further  appearing  to  the  Court  that  the  said 
Receiver  is  without  power  or  authority  to  prosecute 
the  proceedings  initiated  by  the  said  petition  and 
supplement  thereto  and  order  to  show  cause  issued 
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thereon;  and  the  Court  having  fully  considered  the 
arguments  of  counsel,  points  and  authorities,  and 
the  aforesaid  order  of  the  Referee,  and  the  under- 
signed United  States  District  Judge  being  in  agree- 
ment with  said  Referee  as  to  said  order ; 

It  Is  Ordered  That  the  petition  of  the  Receiver 
and  supplemental  petition  thereto  be  denied,  and 
the  order  to  show  cause  thereon  be  dismissed,  and 

It  Is  Further  Ordered  That  the  petition  of  the 
Receiver  for  review  of  the  order  of  the  Referee, 
dated  March  19,  1949,  be  denied  and  that  the  order 
of  the  Referee  be  affirmed. 

Dated  this  6th  day  of  January,  1950. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

Judgment  entered  Jan.  20, 1950. 

Docketed  Jan.  20, 1950. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  January  6,  1950,  U.S.D.C. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court: 

Notice  Is  Hereby  Given  that  George  T.  Goggin, 
as  Receiver  of  the  above-named  debtor,  hereby  ap- 
peals to  the  United  States  Court  of  Appeals  for  the 
Ninth   Circuit   from  the   Order   Denying   Petition 
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for  Review  in  Re  Petition  for  Order  Subordinat- 
ing Claims  of  Bank  of  America  entered  by  this 
court  on  January  6,  1950,  in  Judgment  Book  63,  at 
page  261,  and  from  the  whole  thereof. 

Dated:  January  20,  1950. 

/s/  MARTIN  GENDEL, 
Of  Counsel,  for  George  T.  Goggin,  Receiver  and 
Appellant. 

Af&davit  of  service  by  mail  attached. 
[Endorsed]:     Filed  February  3,  1950,  U.S.D.C. 


[Title  of  District  Court  and  Cause.] 

APPELLANT'S  DESIGNATION 
OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court : 

George  T.  Goggin,  Receiver  of  the  above-named 
debtor,  through  his  counsel,  hereby  designates  the 
entire  record  before  the  District  Court,  including 
all  the  papers,  X^l^^dings  and  evidence  certified  to 
the  District  Court  by  the  Honorable  Hugh  L.  Dick- 
son, Referee  in  Bankruptcy,  with  his  certificate  on 
review  from  his  Order  on  Petition  of  Receiver  for 
Order  Subordinating  Claims  of  the  Bank  of  Amer- 
ica and  on  Supplemental  petition  thereto  dated 
March  19,  1949,  and  all  papers,  pleadings  and  evi- 
dence filed  with  or  received  by  the  District  Court 
in  connection  with  said  review. 
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Pursuant  to  the  provisions  of  Rule  75 (o)  of  the 
Rules  of  Civil  Procedure  for  the  United  States  Dis- 
trict Courts,  as  amended,  and  pursuant  to  Rule  11 
of  the  Rules  of  the  United  States  Court  of  Appeals 
for  the  Nmth  Circuit,  as  amended,  request  is  hereby 
made  that  the  clerk  of  the  above-entitled  court 
transmit  all  the  original  papers  in  the  file  dealing 
with  the  action  or  the  proceeding  in  which  the  ap- 
peal has  been  taken,  including  the  Notice  of  Appeal 
and  this  designation. 

Dated  at  Los  Angeles,  California,  this  20th  day 
of  January,  1950. 

/s/  MARTIN  GENDEL, 
Of  Counsel,  for  George  T.  Goggin,  Receiver  and 
Appellant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] ;     Filed  February  3,  1950. 
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In  the  District  Court  of  the  United  States  South- 
ern District  of  California,  Central  Division 

No.  45,207-B 

In  the  Matter  of: 
SALSBURY  MOTORS,  INC., 

Debtor. 

HEARING  RE  MOTION  OF  RECEIVER  TO 
RECONSIDER  RULING  ON  MOTION  OF 
BANK  OF  AMERICA  OBJECTING  TO 
THE  JURISDICTION  OF  THE  BANK- 
RUPTCY   COURT   RE    SUBORDINATION 

HEARING 

*     ^     *■ 

The  Referee:  '  I  am  not  at  all  satisfied  that  my 
original  order  was  in  error.  Therefore,  this  petition 
for  rehearing  will  be  denied. 

(A  short  interruption.) 

Mr.  Gendel:  I  am  sorry  to  bother  the  Court 
again  and  I  appreciate  your  indulgence. 

The  Referee:  What  do  you  want?  Let's  get  to 
the  point. 

Mr.  Gendel :  As  I  indicated  in  my  argument,  we 
prepared  a  proposed  amended  petition  of  the  Re- 
ceiver and  I  thought  it  might  be  fair  if  the  Re- 
ceiver was  permitted  to  file  the  amended  petition 
now  and  then  have  a  review  on  the  jurisdiction  go 
up  on  the  amended  petition  because  we  feel  we  have 
more  completely  set  forth  the  facts. 
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The  Referee:  I  passed  on  something  that  was 
before  me  when  I  made  my  ruling.  Now,  you  want 
me  to  make  the  same  ruling  on  the  contents  of  a 
document  about  which  I  know  nothing. 

Mr.  Gendel:  We  couldn't  file  it  without  the 
Court's  permission.  We  would  like  permission  to 
file  it. 

The  Referee :  If  counsel  has  no  objection,  then  I 
have  none. 

Mr.  Steinmeyer:  I  have  an  objection.  Your 
Honor.  I  think  it  should  be  noticed. 

The  Referee:     I  do,  too. 

Mr.  Gendel:  Your  Honor  is  not  ruling  on  the 
merits  of  the  petition,  but  it  would  give  the  higher 
court  the  information  we  are  arguing  about.  This 
amendment  clearly  sets  forth  the  picture. 

The  Referee:  I  think  it  would  be  unfair  to  me 
and  everybody  else  to  pass  on  a  document  about 
which  I  know  nothing. 

Mr.  Steinmeyer:  That  is  right.  I  haven't  seen 
it,  either. 

Mr.  Gendel:  Your  Honor  is  ruling  on  the  juris- 
diction and  we  have  enlarged  on  the  specific  facts 
which  we  think  would  sustain  the  subordination. 

The  Referee:  I  won't  agree  to  your  filing  it  un- 
less counsel  does. 

Mr.  Steinmeyer:  I  object  because  no  notice  has 
been  given. 

Mr.  Gendel:  May  we  have  leave  to  serve  and 
file  the  amended  petition  now  and  Your  Honor  can 
take  the  matter  under  submission  1 

The  Referee :     No.   I  have  had  things  under  sub- 
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mission  all  I  want.  You  should  have  filed  it  a 
couple  or  three  days  before. 

Mr.  Gendel:  We  felt  we  couldn't  file  it  without 
the  i)ermission  of  the  Court  with  the  other  matter 
pending. 

The  Referee :     That  is  true. 

Mr.  Gendel:  We  had  no  basis  on  which  to  file 
the  amended  petition  unless  Your  Honor  would 
hear  it  on  the  merits. 

The  Referee:  I  will  deny  your  right  to  file  the 
amended  petition  at  this  time. 


[Endorsed]:     Filed  May  24,  1949,  U.S.D.C. 

Filed  March  30,  1949. 

HUGH  L.  DICKSON, 
Referee. 


[Title  of  District  Court  and  Cause.] 

HEARING  IN  RE  OBJECTIONS  TO 
CLAIM  OF  BANK  OF  AMERICA 


At  this  time  we  are  not  objecting  to  the  allow- 
ance of  any  claims  of  the  Bank  of  America.  If 
that  is  not  clear  from  our  pleadings,  it  is  only  be- 
cause they  have  not  read  those  pleadings.  What 
we  are  seeking  to  do  by  our  subordination  proceed- 
ings is  to  obtain  from  this  Court  an  order  subordi- 
nating any  claims  of  the  Bank  of  America  as  ulti- 
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mately  allowed.  It  is  true  the  Bankruptcy  Act 
under  its  express  provision  gives  the  Court  the 
right  to  re-inquire  into  any  orders  made  on  allow- 
ances of  claims  or  objections  thereto.  We  could 
proceed  under  that  authority,  but  we  are  not.  We 
are  proceeding  on  the  basis  that  whether  the  claims 
of  the  Bank  of  America  amount  to  $198,818.44,  as 
it  will  amount  to  in  the  gross  if  the  banker's  lien 
litigation  is  affirmed,  or  if  reversed  it  will  be  in 
some  greater  amount,  but  whatever  amount  is  al- 
lowed ultimately  that  the  payment  of  dividends  on 
that  allowed  claim  are  subordinated. 

*     *     * 

The  Keferee:  I  under-stand  that,  but  I  am  sus- 
taining the  motion  to  it  on  the  ground  I  have  no 
power  to  pass  on  a  controversy  between  creditors. 
The  plan  says  "All  controversies  with  creditors." 
If  the  bank  comes  in  here  I  have  a  right  to  pass  on 
its  claims,  but  as  between  creditors  I  don't  think  I 
have  any  right  to  do  it. 

Mr.  Gendel:  Would  it  be  of  any  assistance  for 
the  record  if  we  were  to  make  an  offer  of  proof  or 
would  the  ruling  of  this  Court  at  this  time  be 
limited  purely  to  the  jurisdictional  problem  in- 
volved in  the  objection  of  [63]  the  bank  to  the  jur- 
isdiction of  the  Court?  I  am  concerned  with 
whether  or  not  Your  Honor  feels  that  the  petitions 
themselves  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  Referee:  I  don't  think  so.  I  don't  think 
they  do,  Mr.  Gendel.  I  think  they  are  lamentably 
lacking  in  specific  allegations. 
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Mr.  Gendel :  At  this  time,  Your  Honor,  in  order 
to  keep  the  record  clear,  if  the  Court  is  of  the  opin- 
ion that  the  petitions  are  at  all  lacking  in  specific 
allegations,  we  ask  leave  on  behalf  of  the  Reciever 
to  amend  the  petition  and  the  supplement  with  ref- 
erence to  the  subordination  of  the  Bank  of  Amer- 
ica.  This  motion  was  presented  only  this  morning. 

The  Referee:  I  don't  know  why  you  should  not 
have  leave  to  do  that.    How  long  do  you  want? 

Mr.  Steinmeyer :     May  I  be  heard  on  that  point  ? 

The  Referee:  Yes,  sir.  Don't  you  want  to  give 
them  a  chance?  Give  every  man  his  chance,  Mr. 
Steinmeyer. 

Mr.  Steinmeyer:  I  think  that  is  right,  Your 
Honor.  I  think  the  petition  now,  however,  goes  so 
much  further  than  the  evidence  will  show. 

The  Referee :  I  don't  know  about  that,  of  course. 
My  only  idea  was  to  give  them  an  opportuntity  to 
get  their  petition  in  a  form  that  would  allege  some- 
thing. For  instance,  I  remember  one  quotation 
where  you  said  they  "intimated"  something. 

Mr.  Steinmeyer:  I  realize  that.  Your  Honor, 
but  if  there  is  no  jurisdiction  for  the  court  to  hear 
it,  then  I  see  no  purpose  in  it. 

The  Referee:  I  am  inclined  to  think  there  is  no 
jurisdiction  here. 

Mr.  Steinmeyer:  I  am  satisfied  that  is  the  case, 
Your  Honor. 

Mr.  Gendel:  My  position  is  two-fold:  If  the 
Court  is  going  to  reserve  its  ruling  purely  on  the 
point  of  jurisdiction,  when  we  seek  a  review  we 
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would  limit  oui*  point  to  that,  but  if  the  Court 
would  extend  its  ruling  and  find  the  facts  alleged 
in  the  petition,  pursuant  to  the  motion  made  this 
morning,  are  not  sufficient  to  constitute  a  cause  of 
action  then  we  would  be  in  an  embarrassing  posi- 
tion. We  would  like  leave  to  amend. 

The  Referee:  I  will  limit  my  ruling  then  solely 
to  the  lack  of  jurisdiction. 

Mr.  Steinmeyer:  There  is  one  other  point  I 
would  like  to  mention,  the  point  I  made  this  morn- 
ing, that  the  Trustee  has  no  power  from  the  nature 
of  his  office  to  commence  a  proceeding  of  this  kind. 

The  Referee:  If  that  be  so,  then  if  he  has  no 
power  to  file  it  I  would  have  no  power  to  hear  it. 
Isn't  that  right? 

Mr.  Steinmeyer:  That  is  right.  Shall  I  prepare 
the  order  on  that  ? 

The  Referee:     I  would. 

Mr.  Gendel:  I  would  appreciate  that,  Mr.  Stein- 
meyer. 

[Endorsed]:     Filed  March  24,  1949,  U.S.D.C. 

Filed:  March  12, 1949. 

HUGH  L.  DICKSON, 
Referee. 
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[Title  of  District  Court  and  Cause.] 

HEARING  RE  OBJECTIONS  TO  PROPOSED 
ORDER  ON  PETITION  OE  RECEIVER 
FOR  ORDER  SUBORDINATING  CLAIMS 
OF  BANK  OF  AMERICA  AND  ON  SUP- 
PLEMENT TO  PETITION  THERETO. 

The  following  is  a  stenographic  transcript  of  the 
proceedings  had  in  the  above  entitled  cause,  which 
came  on  for  hearing  before  the  Honorable  Hugh  L. 
Dickson,  Referee  in  Bankruptcy,  at  his  courtroom, 
343  Federal  Building,  Los  Angeles,  California,  at 
10 :00  a.m.,  on  Wednesday,  April  6, 1949. 

Appearances : 

MARTIN  GENDEL,  ESQ. 

Appearing  on  behalf  of  the  Receiver. 

ROBERT  FABIAN,  ESQ., 

Appearing    on    behalf    of    the    Bank    of 
America. 

The  Referee:  What  have  we  this  morning  in 
Salsbury  Motors,  Inc.  ? 

Mr.  Gendel:  If  the  Court  please,  as  indicated 
by  the  documents  filed  on  or  about  March  19,  our 
matter  this  morning  is  limited  to  the  question  of 
the  contents  of  the  order  on  the  petition  of  the  Re- 
ceiver for  the  order  subordinating  the  claims  of 
the  Bank  of  America.  Your  Honor  will  recall  that 
we  had  the  oral  arguments  on  it,  I  think  first  about 
March    2,    and   the   reconsideration   on   March   18. 
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On  that  date  there  was  submitted  a  form  of  order 
to  be  signed  by  Your  Honor  sustaining  the  objec- 
tion to  the  jursidiction.  Our  only  problem  this 
morning  on  behalf  of  the  Receiver  is,  as  we  have 
pointed  out  in  our  objection — does  Your  Honor 
have  the  written  objections? 

(A    short    interruption   while    file    is    being 
searched.) 

Mr.  Gendel:  There  isn't  anything  I  can  add  to 
what  we  have  stated  there.  The  response  of  the 
Bank  of  America  contained  objections  generally  to 
the  allegations  of  fact,  the  petition  for  subordina- 
tion, and  the  supplement  thereto.  Your  Honor  will 
remember  we  had  a  colloquy  at  the  time  the  Court 
sustained  the  objections  to  jurisdiction  and  the 
Court  indicated  then  the  objection  was  sustained 
solely  on  the  lack  of  jurisdiction.  However,  when 
the  order  was  presented  to  Your  Honor,  it  included 
all  of  the  objections  that  the  bank  had  urged. 

The  Referee:     I  have  already  signed  the  order. 

Mr.  Grendel:  Our  problem  there  is  this.  The 
order  submitted  to  the  Court  was  submitted  on  the 
18th  and  signed  by  the  Court,  according  to  the  rec- 
ords, on  the  19th.  Our  objections  in  the  form  in 
which  we  have  presented  which  are  now  before  the 
Court  apparently  did  not  come  to  the  Court's  at- 
tention until  the  21st.  All  we  are  trying  to  do  now 
is  present  the  form  of  the  objections  so  that  if  Your 
Honor  should  see  tit  to  agree  with  us  on  the  order 
as  we  understand  it,  then  I  believe  the  Court  could 
cure  the  problem  by  signing  an  amended  order.   I 
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suppose  that  would  be  the  form.  The  only  evil  we 
are  afraid  of  is  this,  Your  Honor.  The  Court  did 
make  some  comment  during  the  time  we  were  con- 
sidering the  petition  and  the  supplement  thereto  on 
the  reaction  of  the  Court  that  the  facts  there  were 
not  stated  too  artfully  and  the  language  was  per- 
haps too  general  and  Your  Honor  felt  that  the 
allegations  should  be  more  specific.  Now,  if  the 
Court's  reaction  along  that  line  is  right,  we  feel  it 
is  not  a  thing  we  want  to  stand  on  in  adamant  fash- 
ion and  say  those  allegations  are  good  and  do  not 
have  to  be  changed.  On  the  contrary,  we  have  sub- 
mitted to  the  Court  a  suggested  amended  petition 
which  we  think  sets  forth  the  basic  allegations  that 
the  Receiver  can  prove,  and  if  Your  Honor  is  de- 
sirous of  enlarging  on  the  basis  for  your  order 
on  the  objection  to  the  jurisdiction  of  the  Court, 
why,  then  the  only  relief  we  would  like  to  have  is 
the  granting  of  permission  to  file  that  proposed 
amended  petition. 

We  served  a  copy  of  that  as  well  as  attaching  it 
to  the  objections  so  that  there  would  not  be  any 
question  as  to  allowing  something  to  be  filed  which 
no  one  was  familiar  with.  That  has  been  served 
since  about  the  19th  of  March. 

I  respectfully  urge  that  the  order  should  be 
limited  to  the  order  made  orally  by  this  Court 
which  was  specifically  only  on  the  lack  of  jurisdic- 
tion. We  do  not  think  that  the  proper  order  as  sub- 
mitted by  the  bank  should  have  been  signed,  but  we 
did  not  have  a  chance  to  argue  that  to  Your  Honor 
because  they   brought   it   in   the   same   day   Your 
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Honor  denied  the  motion  to  reconsider  and  we  did 
not  have  five  days  under  Rule  7a  to  consider  that. 
We  have  submitted  a  form  of  order  which  we  think 
is  exactly  in  accordance  with  the  colloquy  between 
Your  Honor  and  counsel. 

The  Referee:  I  don't  think  I  should  be  bound 
by  that  one  statement  alone.  In  other  words,  I 
think  I  have  a  right  to  look  at  the  whole  picture  re- 
gardless of  what  I  may  have  said. 

Mr.  Gendel:  We  would  not  dispute  that  right 
because  I  believe  it  is  common  knowledge,  or  at 
least  it  is  set  forth  in  cases,  that  until  the  Judge 
signs  his  order  it  is  not  an  order. 

The  Referee :     That  is  correct. 

Mr.  G-endel :  We  do  not  dispute  that  right  at  all, 
but  we  say  if  you  do  want  to  enlarge  on  your  order, 
then  as  a  matter  of  equity,  to  give  the  Receiver  his 
day  in  court,  that  you  should  permit  us  to  file  the 
amended  petition  so  that  the  Appellate  Court  will 
be  in  a  position  to  see  our  allegations  as  we  think 
they  should  have  been  submitted  in  the  first  in- 
stance. The  fear  we  have  is  that  in  the  order  which 
Your  Honor  signed  there  is  the  inclusion  of  the  fact 
that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  We  feel  Your  Honor's 
comments  were  well  taken  and  we  wanted  then,  if 
Your  Honor  was  going  to  pass  on  the  merits  of  the 
petition  itself  as  to  the  allegations  of  fact,  the  op- 
portunity to  file  an  amended  petition.  That  is  all  we 
are  asking  here.  If  Your  Honor  desires  to  enlarge 
on  the  order  in  accordance  with  the  order  of  March 
19,  then  we  feel  we  ought  to  be  allowed  to  file  the 
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amended  petition  because  Your  Honor  said  some- 
thing about  every  man  having  his  day  in  court.  We 
think  the  filing  of  the  amended  petition  comes  closer 
to  handling  our  legal  problems.  We  are  not  setting 
forth  anything  new.  We  are  wording  it  more  par- 
ticularly so  that  if  this  Court  or  a  higher  court  is 
ever  required  to  pass  on  the  merits  as  alleged,  the 
whole  picture  will  be  there.  That  is  all  the  re- 
lief we  are  asking  for,  either  that  it  be  limited  to 
jurisdiction  only  or  if  not  that  we  be  allowed  to  file 
our  amended  petition. 

The  Referee:  No.  I  will  overrule  that.  I  think 
I  was  right  then.   You  may  take  it  up  on  review. 

Mr.  Gendel:  We  ask  for  the  right  to  file  our 
amended  petition. 

The  Referee:  You  can  file  anything  you  want. 
You  can  certify  to  a  copy  of  the  morning  Times 
showing  the  election  returns  and  we  will  take  it, 
but  I  am  not  granting  you  permission  to  file  it  with 
the  thought  that  I  will  pay  any  attention  to  it. 

Mr.  Gendel :     That  is  our  problem. 

The  Referee :  Anybody  can  walk  in  here  and  file 
almost  anything  and  they  do  many  times.  These 
objections  will  be  overruled.  You  may  file  whatever 
you  see  fit. 

Mr.  Gendel:  May  we  have  leave  then  to  file  the 
original  as  part  of  our  proposed  objections  ?  Is  that 
agreeable  to  the  Court '^ 

The  Referee:  You  can  file  any  document  you 
want,  but  it  must  be  understood  it  was  filed  after  I 
made  my  ruling. 
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Mr.   Gendel:     I  think  the  objections  reflect  the 
fact  we  have  not  yet  been  given  permission  to  file  it. 
The  Referee :     You  may  file  it. 
Mr.  Gendel:     Thank  you,  sir. 
The  Referee:     And  the  original  order  will  stand. 

Filed:  April  12,  1949. 

HUGH  L.  DICKSON, 
Referee. 

[Endorsed]:     Filed  May  24,  1949,  U.S.D.C. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW,  AND  ORDER  ALLOWING  CLAIM 

The  Receiver  herein,  George  T.  Goggin,  hereto- 
fore filed  in  the  above-entitled  proceeding  a  "Peti- 
tio  for  Order  to  Show  Cause  Against  Bank  of  Amer- 
ica Re:  Jacques  Power  Saw  Co."  which  Petition 
came  on  for  hearing  upon  Order  to  Show  Cause 
directed  to  Bank  of  America  National  Trust  and 
Savings  Association  on  December  2,  1947,  at  which 
time  said  Bank  filed  written  objections  to  the  juris- 
diction of  the  Referee  to  make  an  order  upon  said 
Petition;  and 

Thereafter  George  T.  Goggin,  Receiver  herein, 
filed  "Objections  to  Claim  of  the  Bank  of  America 
National  Trust  &  Savings  Association,  and  Prayer 
for  Affirmative  Relief"  and  the  Claimant,  Bank  of 
America  National  Trust  and  Savings  Association, 
filed  its  answer  to  said  objections;  and 
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The  said  objections  to  the  claim  came  on  for  hear- 
ing before  the  Referee  on  January  12,  1948,  the 
Receiver  being  represented  by  his  attorneys  Gendel 
&  Chichester  appearing  by  Martin  Gendel,  and 
the  Claimant  being  represented  by  its  attorneys 
Hugo  A.  Steinmeyer  and  John  E.  Walter;  and 

The  Referee  made  and  filed  an  Order  Overruling 
Objections  to  Jurisdiction  and  consolidating  Pro- 
ceedings by  which  the  "Petition  for  Order  to  Show 
Cause  against  Bank  of  America  Re :  Jacques  Power 
Saw  Co."  filed  herein  by  the  Receiver  on  or  about 
November  20,  1947,  and  "Objections  to  Claim  of  the 
Bank  of  America  National  Trust  &  Savings  Asso- 
ciation and  Prayer  for  Affirmative  Relief"  filed 
herein  by  said  Receiver  on  or  about  December  1, 
1947,  were  consolidated  for  all  purposes  of  hearing 
and  decision;  and 

The  parties  having  stipulated  to  the  facts  in- 
volved in  said  petitions  by  a  stipulation  in  writing 
filed  in  said  proceedings  and  the  cause  having  been 
argued  by  respective  counsel  and  submitted  to  the 
Referee  and  the  Referee  being  fully  advised  in  the 
premises  having  made  and  filed  a  "Memorandum 
Opinion  on  Claim  of  Bank  of  America"; 

Now,  Therefore,  the  Referee  does  hereby  make 
the   following 

Findings  of  Fact 

I. 

It  is  true,  as  alleged  in  paragraph  II  of  the  Re- 
ceiver's objections,  that  Bank  of  America  National 
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Trust  and  Savings  Association,  hereinafter  referred 
to  as  the  Claimant,  did  file  a  proof  of  claim  in  the 
within  debtor  proceedings  entitled  ''In  Proceedings 
Under  Chapter  XI,  Section  322  of  the  Bankruptcy 
Act,  Proof  of  Partially  Secured  Debt,"  which  proof 
of  claim  disclosed  that  said  Claimant  held  partial 
security  for  the  said  indebtedness  set  forth  therein. 
It  is  not  true  that  said  claim  is  a  contingent  claim. 
The  allegations  of  the  second  paragraph  of  para- 
graph II  of  the  said  objections  of  the  Receiver  are 
untrue.  The  allegations  of  the  third  paragraph  of 
paragraph  II  are  untrue. 

II. 

On  or  about  February  18,  1946,  Claimant  loaned 
to  the  debtor  in  the  above-entitled  proceedings  the 
sum  of  $180,000  secured  by  a  deed  of  trust  upon  the 
real  property  upon  which  the  plant  of  the  debtor 
was  located.  The  said  deed  of  trust  provided  by 
its  terms  that  it  should  secure  the  repayment  of  said 
$180,000  and  any  and  all  other  indebtedness  of  the 
debtor  to  claimant  whether  then  existing  or  there- 
after created.  Under  date  of  February  18,  1946, 
Claimant  entered  into  an  agreement  with  said 
debtor  by  the  terms  of  which  Claimant  agreed  to 
extend  credit  to  the  debtor  in  the  aggregate  sum  of 
$500,000,  to  be  repayable  in  annual  installments  on 
or  before  September  30,  1950.  Thereafter  on  or 
about  September  3,  1946,  by  an  amendment  to  said 
agreement.  Claimant  agreed  to  increase  the  amount 
of  credit  to  be  extended  to  the  debtor  by  an  addi- 
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tional  revolving  credit  of  not  to  exceed  $450,000 
until  September  30,  1947.  That  thereafter  Claim- 
ant loaned  to  said  debtor  the  aggregate  amount  of 
$600,000  pursuant  to  the  terms  of  said  credit  agree- 
ment as  amended. 

III. 
That  continuously  from  the  date  of  said  agree- 
ment the  debtor  regularly  maintained  its  deposit 
accounts  with  Claimant  as  a  bank  of  deposit.  That 
continuously  from  the  date  of  said  agreement  the 
debtor  deposited  with  Claimant  for  collection  and 
credit  to  the  debtor's  commercial  deposit  account 
notes  and  drafts  accompanied  by  order  bills  of 
lading  evidencing  sales  of  merchandise  by  the 
debtor  and  in  the  regular  course  of  business  said 
drafts  were  collected  and  the  proceeds  credited  to 
said  commercial  account.  That  during  the  period 
from  June,  1946,  until  December,  1946,  the  amount 
of  collection  items  deposited  with  Claimant  aver- 
aged from  $40,000  to  $50,000  per  month,  and 
during  the  year  1947  up  to  August  20,  1947,  the 
collection  items  so  deposited  with  Claimant  aver- 
aged approximately  $150,000  per  month. 

IV. 

On  August  19,  1947,  the  debtor  was  in  default  in 
the  payment  of  its  indebtedness  to  Claimant;  on 
said  date  Claimant  offset  from  the  various  deposit 
accounts  with  the  debtor  the  balances  thereof  in  the 
aggregate  amount  of  $161,125.55.  After  the  offset 
of  said  balances  there  was  due  and  unpaid  on  ac- 
count of  the  indebtedness  of  debtor  to   Claimant 
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the  principal  sum  of  $601,482.80  and  interest  on 
the  sum  of  $159,300  from  August  13  to  August  19, 
1947,  inclusive,  in  the  sum  of  $139.39. 

On  August  20,  1947,  the  date  of  filing  the  Peti- 
tion in  the  above-entitled  proceeding,  Claimant  held 
in  its  hands  notes  or  drafts  drawn  upon  drawee 
purchasers  in  the  amounts  set  opposite  their  re- 
spective names  as  described  and  set  forth  in  pages 
1  and  2  of  Exhibit  "A"  to  the  Objections  to  Claini 
filed  by  the  Receiver  herein,  and  likewise  held  in 
its  hands  in  each  of  said  transactions  order  bills  of 
lading  representing  the  right  to  receive  the  mer- 
chandise described  therein  which  was  in  course  of 
shipment  to  the  various  drawee  purchasers. 

V. 

Subsequent  to  August  20,  1947,  Claimant  col- 
lected all  of  said  notes  and  drafts  and  delivered 
the  merchandise  evidenced  by  the  bills  of  lading 
to  the  drawee  purchasers  with  the  exception  of  the 
specific  transactions  hereinafter  set  forth: 

(a)  Subsequent  to  August  20,  1947,  Hellgate 
Motors,  Missoula,  Montana,  rejected  payment  of 
the  draft  for  $1,206.40  described  in  Exhibit  ''A"; 
Claimant  caused  the  said  merchandise  to  be  diverted 
to  another  purchaser  who  paid  the  said  draft  and 
accepted  said  merchandise,  and  Claimant  received 
a  net  amount  of  $1,123.86  after  deduction  of  addi- 
tional freight  charges; 

(b)  The  Alton  Automotive  Sales  &  Service, 
Alton,  Illinois,  rejected  payment  of  one  draft  for 
$17,645.85   and  Claimant  caused  said  merchandise 
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to  be  diverted  to  another  purchaser  and  received  a 
net  amount  of  $16,995.95  after  deducting  additional 
freight  charges  thereon; 

(c)     Each  of  the  following  drawee-purchasers  re- 
jected drafts  drawn  upon  them,  to  wit: 

Drawee-Purchaser  Amount 

Motor  Scooter  Dist.  Co., 

Omaha,  Nebraska   $      904.80 

W.  W.  Warsaw, 

Waterloo,  Iowa   17,646.00 

Neil  K.  Hoak, 

Huron,  Ohio  1,508.00 

Beecroft  &  Lund, 

West  Palm  Beach,  Florida 603.20 

Beecroft  &  Lund, 

West  Palm  Beach,  Florida 603.20 

Paszamount  Distr.  Co., 

New  Brunswick,  New  Jersey 4,222.40 

Neil  K.  Hoak, 

Huron,  Ohio  1,508.00 

Harley-Davidson  Sales, 

Gadsen,  Alabama    1,508.00 

Alton  Automotive  Sales  &  Service, 

Alton,  lUinois 17,645.85 


$46,149.45 


Thereafter  Claimant  caused  the  merchandise  for- 
warded with  said  drafts  consisting  of  153  scooters 
to  be  returned  to  Pomona,  California,  and  tem- 
porarily stored  in  the  plant  of  the  debtor  under 
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the  terms  of  an  agreement  in  writing  designated 
"Agreement  and  Order  Concerning  Possession  and 
Sale  of  Motor  Scooters"  entered  into  between 
George  T.  Goggin,  Receiver  of  Salsbury  Motors, 
Inc.,  Debtor,  and  Claimant  nnder  date  of  Septem- 
ber 22,  1947,  and  confirmed  and  approved  by  an 
order  of  the  Honorable  Hugh  L.  Dickson,  Referee 
in  the  above-entitled  proceedings,  on  September  23, 
1947. 

Claimant  incurred  liability  for  and  paid  freight 
and  demurrage  charges  in  the  aggregate  amount  of 
$4,931.47  in  causing  the  said  153  motor  scooters  to 
be  returned  to  the  plant  of  the  debtor  at  Pomona, 
California.  Thereafter  Claimant  employed  the 
debtor  through  the  Receiver  herein  to  perform 
work  and  services  upon  said  motor  scooters  and 
paid  to  the  Receiver  the  sum  of  $1,461.86,  repre- 
senting the  cost  thereof.  On  or  about  October  16, 
1947,  Claimant  was  informed  by  the  Receiver  that 
sales  of  motor  scooters  had  dropped  off  rapidly.  In 
the  latter  part  of  November,  1947,  the  Receiver  had 
not  sold  all  of  the  motor  scooters  then  on  hand  and 
was  unable  to  find  a  purchaser  for  the  153  motor 
scooters  held  by  Claimant.  In  the  latter  part  of 
November  Claimant  endeavored  to  secure  a  pur- 
chaser for  said  153  motor  scooters  and  on  December 
2,  1947,  sold  the  said  153  motor  scooters  for  the  sum 
of  $34,425,  which  was  the  best  and  only  price  Claim- 
ant was  able  to  secure  upon  the  sale  thereof. 

(d)  The  Motorette  Corp.,  Buffalo,  New  York, 
rejected  two  drafts  for  $4,775.00  each,  each  of  which 
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was  accompanied  by  bills  of  lading  entitling  the 
holder  to  50  engines ;  that  Claimant  caused  the  said 
engines  to  be  stored  in  Buffalo,  New  York,  pending 
a  possible  sale  thereof.  Claimant  has  incurred  and 
paid  insurance  and  warehouse  charges  in  the  sum 
of  $82.01  on  said  engines,  and  further  charges  are 
accruing.  At  the  date  of  hearing  no  purchaser  for 
the  said  engines  had  been  found. 

VI. 

Claimant  has  received  $150,510.71  as  the  proceeds 
of  collection  items  having  a  face  amount  of  $169,- 
400.93  and  said  $150,510.71  constitutes  a  reduction 
of  Claimant's  claim  against  the  estate  of  the  debtor. 

VII. 

Included  among  the  said  collection  items  listed 
and  described  in  Exhibit  "A"  to  said  Objections 
was  a  promissory  note  executed  by  the  Jacques 
Power  Saw  Company  of  Denison,  Texas,  payable 
to  the  debtor  in  the  principal  amount  of  $35,837 
on  July  16,  1947.  The  said  promissory  note  was 
deposited  by  the  debtor  with  the  Claimant  on  or 
about  July  8,  1947,  for  collection  and  credit  to  the 
commercial  deposit  accoimt  of  the  debtor  and  was 
transmitted  to  the  correspondent  of  Claimant  in 
Denison,  Texas.  Payment  of  said  note  was  refused 
and  it  was  returned  to  Claimant  on  or  about  July 
31,  1947.  On  or  about  August  1,  1947,  Claimant 
informed  the  debtor  that  said  note  had  been  re- 
turned and  debtor  instructed  Claimant  to  re-sub- 
mit the  said  note  for  collection. 
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On  or  about  June  30,  1947,  the  debtor  had  issued 
on  its  books  but  had  not  completed  carrying  for- 
ward a  credit  memorandum  of  $1,163.50  to  said 
Jacques  Power  Saw  Company  to  cover  undelivered 
items  which  had  originally  been  included  in  the 
amount  of  the  note. 

On  August  21,  1947,  the  debtor  delivered  to 
Claimant  a  letter  in  words  and  figures  as  follows : 

August  21,  1947 
*'Bank  of  America 

National  Trust  and  Savings  Association 
Pomona,   California 

Attn.:     Mr.  Farrand 

Gentlemen : 

On  July  8,  1947,  we  deposited  with  you  for  col- 
lection a  promissory  note  on  which  Jacques  Power 
Saw  Company  of  Denison,  Texas,  was  the  payor 
and  Salsbury  Motors,  Inc.,  was  the  payee.  The 
note  was  due  July  16,  1947,  and  was  in  the  prin- 
cipal amount  of  $35,837.00. 

Please  be  advised  that  your  authority  to  collect 
said  note  is  hereby  terminated,  eifective  immedi- 
ately.   Collection  will  be  effected  by  direct  dealings 
between  ourselves  and  Jacques  Power  Saw  Co. 
Very  truly  yours, 

SALSBURY  MOTORS,  INC., 

/s/  0.  R.  CASE, 

General  Manager." 
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On  or  about  August  22,  1947,  the  debtor  agreed 
with  the  maker  of  the  note  that  the  credit  memoran- 
dum of  $1,163.50  was  a  proper  credit  upon  the 
note.  On  or  about  August  25,  1947,  the  maker  of 
the  note  paid  the  net  amount  of  $34,653.50  to  claim- 
ant's correspondent  bank  in  Denison,  Texas,  upon 
surrender  of  the  note  and  said  funds  were  received 
by  Claimant  on  or  about  August  27,  1947.  Said 
sum  of  $34,653.50  is  part  of  the  aggregate  sum  of 
$150,510.71  received  by  Claimant  as  specified  in 
paragraph  VI  of  these  findings. 

VIII. 

None  of  the  notes  and  drafts  or  bills  of  lading 
accompanying  the  same  deposited  by  the  debtor 
with  Claimant  as  collection  items  during  the  course 
of  the  operation  of  the  business  of  the  debtor  from 
the  time  of  the  loan  agreement  on  February  18, 
1946,  to  the  date  of  filing  the  petition  in  the  above- 
entitled  proceedings  was  at  any  time  pledged  by 
the  debtor  to  secure  any  indebtedness  of  the  debtor 
to  Claimant.  No  immediate  credit  was  given  by 
Claimant  to  the  deposit  accounts  of  the  debtor  upon 
the  deposit  of  any  of  said  collection  items  but  all 
of  said  items  were  deposited  with  Claimant  for  col- 
lection and  credit  of  the  proceeds  of  the  collection 
to  the  deposit  account  of  the  debtor  when  said  col- 
lections were  completed.  During  the  period  from 
February  18,  1946,  to  August  19,  1947,  Claimant 
did,  in  the  usual  course  of  business,  credit  to  the 
deposit  account  of  the  debtor,  as  and  when  received, 
the  proceeds  of  all  collection  items  in  accordance 
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with  the  instructions  of  the  debtor.  In  each  of  the 
collection  items  in  the  hands  of  Claimant  on  Au- 
gust 20,  1947,  the  debtor  had  issued  and  Claimant 
had  accepted  instructions  to  credit  the  proceeds  of 
said  collections  when  received  to  the  commercial 
deposit  account  of  the  debtor. 

IX. 

On  or  about  September  8,  1947,  Claimant  duly 
filed  its  proof  of  claim  against  the  estate  of  the 
above-named  debtor  for  the  principal  sum  of  $601,- 
482.80,  together  with  interest  therein  as  set  forth. 

Claimant  has  refused  to  turn  over  to  the  Receiver 
any  of  the  notes,  drafts  or  collection  items  herein- 
before referred  to  or  the  proceeds  thereof. 

X. 

To  the  extent  that  they  may  be  inconsistent  with 
the  foregoing  facts,  the  allegations  of  paragraphs 
IV,  V,  VI  and  VII  of  the  Receiver's  objections 
to  claim  are  untrue. 

XI. 

The  allegations  of  paragraphs  IV,  VI  and  VII 
of  Claimant's  answer  to  objections  to  claim  are  true. 

XII. 

The  allegations  of  paragraph  I  of  the  separate 
defense  of  Claimant  to  the  said  objections  are  true. 
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And  from  the  foregoing  Findings  of  Fact,  the 
Referee  makes  the  following 

Conclusions  of  Law 

I. 

The  Claimant  is  entitled  to  hold  the  said  collec- 
tion items  that  were  in  the  hands  of  Claimant  at 
the  date  of  filing  the  Petition  in  the  above-entitled 
proceedings  under  its  claim  of  a  general  banker's 
lien  and  to  hold  the  proceeds  of  such  collections 
or  the  sale  of  the  property  represented  thereby  and 
apply  the  same  upon  the  indebtedness  of  debtor 
to  Claimant. 

II. 

The  Receiver  is  not  entitled  to  the  possession  of 
the  collection  items  in  the  hands  of  the  Claimant  at 
the  time  of  filing  the  Petition  in  the  above-entitled 
proceedings  and  is  not  entitled  to  any  of  the  pro- 
ceeds of  said  collections. 

III. 

The  receiver's  objections  to  claim  of  Claimant 
should  be  overruled  and  said  claim  allowed  for  the 
principal  sum  of  $601,482.80,  plus  interest  in  the 
sum  of  $139.39  as  set  forth  in  said  claim,  from 
which  shall  be  deducted  the  sum  of  $150,510.71  re- 
ceived by  Claimant  upon  collection  items  in  the 
hands  of  Claimant  on  August  20,  1947,  and  subject 
to  the  requirements  that  there  shall  be  applied  upon 
the  balance  of  said  indebtedness  the  net  proceeds 
of  the  sale  of  the  real  property  securing  said  in- 
debtedness and  the  net  amounts  received  by  Claim- 
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ant  upon  the  collection  items  described  in  Finding 
V(d)  or  the  sale  of  the  motors  referred  to  therein. 

IV. 

Claimant  is  entitled  to  participate  as  an  unse- 
cured creditor  in  all  dividends  paid  upon  unsecured 
claims  for  the  balance  of  its  claim  as  so  determined. 

Now,  Therefore,  from  the  foregoing  Findings  of 
Fact  and  Conclusions  of  Law,  the  Referee  makes 
the  following 

Order 

It  Is  Hereby  Ordered  that  the  Receiver's  ''Peti- 
tion for  Order  to  Show  Cause  Against  Bank  of 
America  Re:  Jacques  Power  Saw  Co."  be  and  it 
hereby  is  denied;  and 

It  Is  Further  Hereby  Ordered  that  the  objec- 
tions of  the  Receiver  to  the  claim  of  Bank  of 
America  National  Trust  and  Savings  Association 
heretofore  filed  herein  be  and  the  same  are  hereby 
overruled  and  the  prayer  for  affirmative  relief  of 
said  Receiver  be  and  it  is  hereby  denied;  and 

It  Is  Further  Hereby  Ordered  that  the  claim  of 
Bank  of  America  National  Trust  and  Savings  Asso- 
ciation filed  herein  is  hereby  allowed  in  the  sum 
of  $601,482.80  principal,  and  interest  in  the  sum 
of  $139.39,  from  which  there  shall  be  deducted  the 
sum  $150,510.71  heretofore  received  by  said  Claim- 
ant from  the  proceeds  of  collection  items  in  its 
possession  at  the  date  of  filing  the  Petition  in 
the  above-entitled  proceedings,  and  subject  to  the 
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requirement  that  the  net  proceeds  of  the  sale  of  the 
real  property  securing  said  indebtedness  and  the 
net  proceeds  of  the  remaining  uncollected  collec- 
tion items  in  the  possession  of  said  Claimant  shall 
be  applied  in  reduction  of  the  balance  of  said  claim ; 
and 

It  Is  Further  Ordered  that  said  Claimant  shall 
be  entitled  to  dividends  upon  the  said  claim  at  the 
same  rate  paid  to  unsecured  creditors  when  the  re- 
mainder of  the  security  held  by  said  Claimant  has 
been  liquidated  and  the  proceeds  applied  upon  the 
unpaid  balance  of  said  claim. 

Done  in  open  court  this  22nd  day  of  March,  1948. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

[Endorsed]:     Filed  Mar.  16,  1948. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  336,  inclusive,  contain  full,  true  and 
correct  copies  of  Petition  of  Debtor  in  Proceedings 
for  an  Arrangement;  Statement  of  Affairs  and 
Schedules  A  and  B ;  and  Approval  of  Debtor 's  Peti- 
tion and  Order  of  Reference  and  the  original 
Referee's  Certificate  on  Review;  Notice  of  Motion 
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for  Leave  to  File  Petition  for  Intervention  and 
Answer  to  Objections  by  Receiver  to  Claim  of 
Northrop  Aircraft,  Inc.;  Petition  for  Intervention 
and  Answer  to  Objections  by  Receiver  to  Claim  of 
Northrop  Aircraft,  Inc.;  Debtor's  Proposed  Second 
Amended  Plan  of  Arrangement;  Order  Confirming 
Debtor's  Second  Amended  Plan  of  Arrangement 
Under  Chapter  XI  of  Bankruptcy  Act ;  Consent  by 
Creditor  to  Second  Amended  Plan  of  Arrangement ; 
Petition  of  Receiver  for  Order  Subordinating 
Claims  of  Bank  of  America;  Supplement  to  Peti- 
tion of  Receiver  for  Order  Subordinating  Claims  of 
Bank  of  America;  Order  to  Show  Cause  re  Bank 
of  America;  Agreement  of  Indemnity  of  Nothrop 
Aircraft,  Inc.,  and  Order  of  Court  Approving  Same ; 
Release  and  Satisfaction  of  Indemnity  Agreement; 
Response  to  Order  to  Show  Cause  re  Petition  of 
Receiver  for  Order  Subordinating  Claims  of  Bank 
of  America,  etc.;  Notice  of  Motion  of  Receiver  to 
Reconsider  Ruling  on  Motion  of  Bank  of  America 
•Objecting  to  the  Jurisdiction  of  the  Bankruptcy 
Court  re:  Subordination  Hearing;  Points  and  Au- 
thorities in  Support  of  Motion  of  Receiver  to  Re- 
consider Ruling  of  Referee  on  the  Jurisdiction 
Point  Involving  the  Subordination  of  Bank  of 
America;  Order  on  Petition  of  Receiver  for  Order 
Subordinating  Claims  of  Bank  of  America  and  on 
Supplemental  Petition  Thereto;  Objections  of  Re- 
ceiver to  Proposed  Order  on  Petition  of  Receiver 
for  Order  Subordinating  Claims  of  Bank  of  Amer- 
ica   and    on    Supplement    to     Petition     Thereto; 
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Amended  Petition  of  Receiver  for  an  Order  Sub- 
ordinating Claims  of  Bank  of  America ;  Two  Orders 
Extending  Time  to  File  Petition  for  Review;  Peti- 
tion for  Review  of  Order  of  Referee  Dated  March 
19,  1949,  on  Petition  of  Receiver  for  Order  Sub- 
ordinating Payment  of  Dividend  on  Claims  of  Bank 
of  America;  Proof  of  Claim  of  Northrop  Aircraft, 
Inc. ;  Objections  by  Receiver  to  Claims  of  Northrop 
Aircraft,  Inc.,  and  Prayer  for  Affirmative  Relief; 
Answer  of  Re<^eiver  to  Motion  of  Bank  of  America 
for  Leave  to  File  Petition  for  Intervention  and 
Answer  to  Objections;  and  Motion  to  Dismiss  the 
Same ;  Order  Granting  Motion  of  Bank  of  America, 
etc.,  for  Leave  to  File  Petition  for  Intervention 
and  Answer  to  Objections  by  Receiver  to  Claim  of 
Northrop  Aircraft,  Inc.;  Stipulation  and  Order; 
Proof  of  Claim  of  Bank  of  America,  etc.;  Points 
and  Authorities  in  Support  of  Petition  for  Review 
of  Order  of  Referee  Dated  March  19,  1949;  re:  Sub- 
ordination of  Payment  of  Dividends  on  Claims  of 
Bank  of  America;  Reply  Memorandum  of  Author- 
ities to  Receiver's  Petition  to  Review  Order  of 
March  19,  1949;  Objections  of  Petitioner  on  Review 
to  Proposed  Order  Denying  Petition  for  Review  in 
re  Petition  for  Order  Subordinating  Claims  of  Bank 
of  America;  Order  Denying  Petition  for  Review  in 
re  Petition  for  Order  Subordinating  Claims  of  Bank 
of  America;  Notice  of  Api)eal  and  Designation  of 
of  Record  on  Appeal  which,  together  with  Re- 
porter's Transcripts  of  Proceedings  on  March  2, 
March  18  and  April  6,  1949,  transmitted  herewith, 
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constitute  the  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $10.50 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  10th  day  of  March,  A.D  1950. 
EDMUND  L.  SMITH, 
Clerk. 

[Seal]  By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 


[Endorsed]  :  No.  12498.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  George  T.  Goggin, 
as  Receiver  of  the  Estate  of  Salsbury  Motors,  Inc., 
Debtor,  Appellant,  vs.  Bank  of  America  National 
Trust  and  Savings  Association,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division. 

Filed  March  11,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant,  George  T.  Goggin,  Receiver  of  Sals- 
bury  Motors,  Inc.,  a  corporation,  debtor,  intends 
to  rely  on  appeal  on  the  following  points: 

1.  The  District  Court  and  the  Referee  erred 
in  holding  that  the  Bankruptcy  Court  had  no  juris- 
diction to  grant  the  relief  sought  by  the  appellant 
in  the  Receiver's  Petition,  the  Supplement  thereto, 
and  the  Amended  Petition  to  Subordinate  the  Claim 
of  the  Bank  of  America. 

2.  The  District  Court  and  the  Referee  erred  in 
holding  that  the  Receiver  did  not  have  the  power 
or  authority  to  file  the  aforesaid  Petitions  for 
Subordination  of  the  Claim  of  the  Bank  of  America. 

3.  The  District  Court  and  the  Referee  erred  in 
holding  that  the  aforesaid  Petition,  the  Supple- 
ment thereto,  and  the  Amended  Petition  failed  to 
state  claims  upon  which  the  relief  therein  requested 
could  be  granted. 

4.  The  District  Court  and  the  Referee  erred 
and  abused  their  discretion  in  refusing  to  grant  the 
Receiver  leave  to  amend  his  pleadings  after  ap- 
parently holding  that  the  original  pleadings  did 
not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

5.  The  District  Court  and  the  Referee  erred 
and  abused  their  discretion  in  overruling  the  ob- 
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jections  of  the  Receiver  to  the  proposed  forms  of 
order  on  the  Receiver's  Petition  and  the  Referee 
erred  in  signing  said  proposed  order  without  con- 
sidering the  objections  of  the  Receiver  thereto. 

Dated  this  10th  day  of  March,  1950. 

CtEXDEL  &  RASKOFF. 
By  /s/  H.  MILES  RASKOFF, 

Of  Counsel  for  Appellant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]  :     Filed  Mar.  11,  1950. 
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APPELLANT'S  DESIGNATION  OF  RECORD 
TO  BE  PRINTED 

Appellant,  George  T.  Goggin,  Receiver  of  Sals- 
bury  Motors.  Inc.,  a  corj^oration,  debtor,  does  here- 
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by  designate  the  following  portions  of  the  record, 
proceedings  and  evidence  certified  to  the  Clerk  of 
this  Court  by  the  Clerk  of  the  District  Court  in 
connection  with  the  within  appeal,  as  material  to 
the  consideration  of  the  appeal.  (The  page  num- 
bers following  each  item  hereinafter  designated, 
refer  to  the  page  of  the  record  certified  to  this 
Court  by  the  Clerk  of  the  District  Court  at  which 
the  document  can  be  found:) 

1.  Petition  of  Debtor  in  proceeding^  for  an  ar- 
rangement, without  the  exhibits  thereto.    Page  2. 

2.  Statement  of  Affairs  (being  Exhibit  2  to  the 
Petition  of  Debtor) .   Page  9. 

3.  Summary  Sheet  of  Schedules  A  and  B.  Page 
16. 

4.  Approval  of  Debtor's  Petition  and  Order  of 
Reference  under  Section  322  of  the  Bankruptcy 
Act.    Page  35. 

5.  Referee's  Certificate  of  Review.    Page  36. 

6.  Debtor's  Proposed  Second  Amended  Plan  of 
Arrangement.    Page  88. 

7.  Order  of  Referee  confirming  Debtor's  Second 
Amended  Plan  of  Arrangement.    Page  97. 

8.  Consent  by  Creditor  to  Second  Amended  Plan 
of  Arrangement.   Page  102. 

9.  Petition  of  Receiver  for  Order  Subordinat- 
ing Claims  of  Bank  of  America.   Page  104. 

10.  Supplement  to  Petition  of  Receiver  for  Or- 
der Subordinating  Claims  of  Bank  of  America. 
Page  109. 

11.  Order  to  Show  Cause  re  Bank  of  America. 
Page  113. 
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12.  Agreement  of  Indemnity  of  Northrop  Air- 
craft, Inc.,  and  Order  of  Court  Approving  same. 
Page  114. 

13.  Release  and  Satisfaction  of  Indemnity 
Agreement.   Page  122. 

14.  Response  to  Order  to  Show  Cause.  Page 
125. 

15.  Notice  of  Motion  of  Receiver  to  Reconsider 
Ruling  on  Motion  of  Bank  of  America.    Page  128. 

16.  Order  of  Referee  on  Petition  for  Order 
Subordinating  Claims.  Page  150. 

17.  Objections  of  Receiver  to  proposed  Order 
Subordinating  Claims,  etc.   Page  153. 

18.  Amended  Petition  of  Receiver  for  Order 
Subordinating  Claims  of  Bank  of  America.  Page 
174. 

19.  Petition  for  Review  of  Order,  etc.  Page 
189. 

20.  Proof  of  Claim  of  Bank  of  America.  Page 
246. 

21.  Objections  of  Receiver  to  proposed  Order 
Subordinating  Claims,  etc.   Page  325. 

22.  Order  of  Judge  Denying  Petition  for  Re- 
view, etc.    Page  329. 

23.  Notice  of  Appeal.    Page  332. 

24.  Designation  of  Record  on  Appeal.  Page  334. 
The    following    portions    of    the    Transcripts    of 

Hearings : 

.  A.  Transcript  of  hearing  re  Objections  to  Claim 
of  Bank  of  America  before  Referee  in  Bankruptcy 
of  March  2,  1949,  beginning  at  Line  17,  Page  63  of 
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said  transcript  and  ending  at  Line  3,  Page  QQ  of 
said  transcript. 

B.  Transcript  of  hearing  re  Motion  of  Eeceiver 
to  Reconsider  ruling  on  Motion  of  Bank  of  America 
objecting  to  the  jurisdiction  of  the  Bankruptcy 
Court  before  the  Referee  in  Bankruptcy  on  March 
18,  1949,  commencing  at  Line  2,  Page  30  thereof, 
and  ending  at  Line  4,  Page  32  of  said  transcript. 

C.  Transcript  of  hearing  re  Objections  to  Pro- 
posed Order  on  Petition  of  Receiver  for  Order 
Subordinating  Claims  of  Bank  of  America  before 
the  Referee  in  Bankruptcy  on  April  6,  1949,  in  its 
entirety,  consisting  of  the  full  seven  pages  of  said 
transcript. 

In  addition  to  the  foregoing  portions  of  the  rec- 
ord on  appeal,  Appellant  designates  for  printing 
this  Designation  of  Record  and  the  Statement  of 
Points  upon  which  Appellant  intends  to  rely,  tiled 
with  this  Court  simultaneously  herewith. 

Appellant  hereby  requests  that  all  of  the  afore- 
mentioned portion  of  the  records,  proceedings  and 
evidence  before  the  District  Court  and  this  Court, 
be  printed. 

Dated  this  10th  day  of  March,  1950. 

GENDEL  &   RASKOFF, 
By  /s/  H.  MILES  RASKOFF, 

Of  Counsel  for  Appellant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  Mar.  11,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

APPELLEE'S  DESIGNATION  OF  RECORD 
TO  BE  PRINTED 

Appellee  Bank  of  America  National  Trust  and 
Savings  Association  does  hereby  designate  the  fol- 
lowing portions  of  the  record,  proceedings,  and 
evidence  certified  to  the  Clerk  of  this  Court  by  the 
Clerk  of  the  District  Court  in  connection  with  the 
within  appeal  as  material  to  the  consideration  of 
the  appeal: 

1.  That  portion  of  statement  of  counsel  for 
Appellant  contained  in  transcript  of  hearing  re 
objections  to  claim  of  Bank  of  America  before 
Referee  in  Bankruptcy  on  March  2,  1949,  beginning 
at  Line  13,  Page  31  of  said  transcript  and  ending 
at  Line  3,  Page  32  of  said  transcript. 

2.  Findings  of  Fact,  Conclusions  of  Law  and 
Order  allowing  claim  dated  March  22,  1948,  being 
a  part  of  the  record  on  appeal  in  this  Court  in  Case 
No.  12206,  George  T.  Goggin,  Receiver  of  the  Es- 
tate of  Salsbury  Motors,  Inc.,  Appellant,  v.  Bank 
of  America  National  Trust  and  Savings  Associa- 
tion, Appellee,  being  printed  at  Pages  80  to  92,  in- 
clusive, of  the  printed  transcript  of  record  in  said 
Case  No.  12206. 

Appellee  designates  and  requests  the  Honorable 
Clerk  of  this  Court  to  reprint  as  a  part  of  the 
record  on  appeal  in  Case  No.  12498  the  aforesaid 
Findings  of  Fact,  Conclusions  of  Law  and  Order 
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allowing  claim  printed  in  the  record  of  Case  No. 
12206  at  Pages  80  to  92,  inclusive. 

Appellee  further  designates  for  printing  this 
designation  of  record. 

Appellee  hereby  requests  that  all  of  the  aforesaid 
portions  of  the  records,  proceedings,  and  evidence 
before  the  District  Court  and  this  Court,  in  addi- 
tion to  the  portions  designated  by  the  Appellant, 
be  printed. 

Dated  this  30th  day  of  March,  1950. 

HUGO  A.  STEINMEYER  and 
ROBERT  H.  FABIAN, 
By  /s/  ROBERT  H.  FABIAN, 

Attorneys  for  Appellee. 

Affidavit  of  service  by  mail  attached. 
[Endorsed]:     Filed  Mar.  31,  1950. 
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George  T.  Goggin,  as  receiver  of  the  Estate  of  Salsbury 
Motors,  Inc.,  Debtor, 

Appellant, 

vs. 

Bank  of  America  National  Trust  &  Savings  Asso- 
ciation, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals,  for  the  Ninth  Circuit: 

This  appeal  is  from  a  final  order  of  the  District  Court 
for  the  Southern  District  of  CaHfornia,  Central  Division, 
the  Honorable  Harry  C.  Westover,  Judge  presiding  [Tr. 
150-152].  The  order  was  made  in  a  proceeding  under 
Chapter  XI  of  the  Bankruptcy  Act  and  was  an  affirmation 
of  the  order  of  the  Referee  in  Bankruptcy  and  a  denial 
of  the  appellant's  petition  for  review  thereof.  The  said 
order  constituted  a  ruling  that  the  petition  of  appellant- 
receiver  to  subordinate  the  claims  of  the  Bank  of  America 
presented  controversies  and  issues  beyond  the  jurisdiction 
of  the  Bankruptcy  Court  and  that  the  appellant  had  failed 
to  state  a  claim  upon  which  any  relief  could  be  granted. 


— 2— 

Jurisdictional  Statement. 

As  a  court  of  bankruptcy,  the  United  States  District 
Court  had  jurisdiction  of  this  cause  pursuant  to  the  Act  of 
July  1,  1898,  as  amended/  On  August  20,  1947,  the 
debtor  (hereinafter  referred  to  as  "Salsbury")  filed  a 
petition  under  Chapter  XI  of  the  Bankruptcy  Act  and 
thereby  commenced  this  bankruptcy  proceeding  [Tr.  2-18]. 
On  the  same  day,  the  petition  was  approved  by  the  Honor- 
able Leon  R.  Yankwich,  Judge  of  the  United  States  Dis- 
trict Court,  and  the  matter  was  referred  to  Hugh  L. 
Dickson,  referee  of  said  court  [Tr.  19].  On  September 
9,  1947,  appellee.  Bank  of  America  National  Trust  & 
Savings  Association  (hereinafter  referred  to  as  "Bank" 
or  "Bank  of  America")  filed  a  proof  of  partially  secured 
debt  [Tr.  124-147].'  On  July  30,  1948,  the  appellant- 
receiver  filed  a  petition  for  order  subordinating  claims  of 
Bank  of  America  [Tr.  58]  with  a  supplement  thereto 
being  filed  by  the  receiver  on  January  21,  1949  [Tr.  63]. 
On  July  30,  1948,  the  referee  in  bankruptcy  issued  an  or- 
der to  show  cause  on  the  receiver's  petition,  directing  the 
Bank  to  appear  and  show  cause  why  the  relief  requested 
in  the  petition  should  not  be  granted  [Tr.  67].  At  the 
hearing  on  the  order  to  show  cause,  the  Bank  filed  its 


^Chapter  541,  Sections  1  and  2,  30  Stat.  544,  545,  as  amended; 
United  States  Code,  Title  XI,  Chapter  1,  Section  1,  Chapter  2, 
Section  11. 

^The  filing  date  shown  on  page  147  of  the  printed  transcript  of 
record  herein  is  in  error;  the  correct  date  is  September  9,  1947. 
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response  to  the  receiver's  petition  [Tr.  79]  objecting  to 
the  jurisdiction  of  the  Bankruptcy  Court  and  to  the  suf- 
ficiency of  the  petition  and  the  supplement  thereto  as  stat- 
ing a  claim  upon  which  relief  could  be  granted.  By  or- 
der dated  March  19,  1949,  the  Referee  dismissed  the 
order  to  show  cause  and  denied  the  petition  on  the  ground 
that  the  Bankruptcy  Court  was  without  jurisdiction  to 
hear  and  determine  the  matter  [Tr.  83].  A  petition  to 
review  said  order  was  duly  filed  by  the  receiver  [Tr. 
107],  and  by  order  dated  January  6,  1950,  and  entered 
January  20,  1950,  the  Honorable  Harry  C.  Westover  de- 
nied the  appellant's  petition  for  review  [Tr.  150].  Within 
the  time  allowed  by  law,  appellant  filed  a  notice  of  appeal 
[Tr.  152]  and  said  appeal  has  been  perfected  by  taking 
all  the  steps  required  by  law. 

The  jurisdiction  of  the  Court  of  Appeals  is  invoked  pur- 
suant to  Sections  24  and  25  of  the  Bankruptcy  Act.^ 
Appellate  jurisdiction  over  this  proceeding  in  bankruptcy 
vested  in  the  Court  of  Appeals  upon  the  receiver's  filing 
his  notice  of  appeal  on  February  3,  1950;  the  amount  in- 
volved is  in  excess  of  $500.00. 


^Act  of  July  1,  1898,  as  amended,  Chapter  541,  Sections  24  and 
25 ;  30  Stat.  533,  as  amended ;  United  States  Code,  Title  XI,  Chap- 
ter 4,  Sections  47  and  48. 


Statement  of  the  Case. 
Introductory    Statement. 

Prior  to  the  confirmation  of  the  plan  of  arrangement 
hereinafter  mentioned,  the  Bank  of  America  filed  a  claim 
in  the  Chapter  XI  proceedings  against  the  debtor  in  an 
amount  in  excess  of  six  hundred  thousand  dollars,  of 
which  the  Bank  alleged  that  approximately  three  hundred 
eighty  thousand  dollars  was  secured,  leaving  a  claimed 
balance  unsecured  in  the  sum  of  approximately  one  hun- 
dred and  twenty-six  thousand  dollars  [Tr.  124-147]. 
After  the  said  claim  was  filed,  and  prior  to  confirmation 
of  the  plan  of  arrangement,  the  receiver  filed  objections  to 
the  claim  with  a  prayer  for  affirmative  relief  on  the  ground 
that  the  Bank  had  wrongfully  seized  certain  commercial 
paper  belonging  to  the  debtor  under  an  alleged  claim  of 
banker's  lien.  The  Referee  overruled  the  said  objection 
to  the  claim,  and  the  Referee's  ruling  was  affirmed  by  the 
District  Court  on  review ;  that  controversy  is  now  pending 
before  this  Honorable  Court."* 

The  instant  proceedings,  which  are  involved  in  this 
appeal,  are  separate  and  distinct  from  the  aforesaid  ob- 
jections to  the  claim.  These  proceedings  were  commenced 
with  the  receiver's  petition  and  supplement  thereto  [Tr. 
58-66]  alleging  in  substance  that  the  Bank  had  know- 
ingly given  false  and  misleading  information  to  the  exist- 
ing unpaid  creditors  of  the  debtor  herein  pertaining  to  the 


*Goggin  v.  Bank  of  America  National  Trust  &  Savings  Associa- 
tion (United  States  Court  of  Appeals  for  the  Ninth  Circuit  No. 
12206). 

Opinion  affirming  order  appealed  from  filed  February  23,  1950; 
petition  for  rehearing  filed  March  24,  1950;  rehearing  granted  April 
18,  1950,  and  cause  now  stands  submitted. 
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financial  condition  of  the  debtor,  intending  the  reliance 
thereon  by  creditors,  and  that  on  the  basis  of  this  misin- 
formation those  persons  who  are  now  the  unpaid  creditors 
of  the  debtor  extended  credit  to  the  debtor,  which  credit 
would  not  have  been  extended  had  the  Bank  given  a  true 
statement  of  the  facts  it  then  knew  relating  to  the  debtor's 
position.  By  reason  of  these  facts,  the  receiver  alleged 
that  it  would  be  unfair  and  inequitable  to  permit  the  Bank 
to  participate  in  the  distribution  of  dividends  on  a  parity 
with  those  persons  who  had  relied  upon,  and  had  been  mis- 
led by  the  misinformation  given  them  by  the  Bank. 

A  separate  aspect  of  the  subordination  petition  and 
supplement  thereto  pertains  to  the  sum  of  $75,000.00  paid 
to  the  receiver  by  Northrop  Aircraft.  Inc.,  a  corporation, 
which  was  the  parent  owning  all  of  the  capital  stock  of 
the  debtor  in  this  proceeding.  Northrop  Aircraft,  Inc., 
had  filed  a  claim  against  the  debtor  for  a  sum  in  excess 
of  one  million  dollars,  and  the  receiver  had  filed  objections 
thereto  with  a  prayer  for  affirmative  relief  on  the  ground 
that  Northrop  was  the  alter  ego  of  the  debtor  and  was 
therefore  liable  for  all  of  the  debtor's  indebtedness.  The 
controversy  between  Northrop  Aircraft,  Inc.,  and  the 
receiver  was  compromised  and  settled  in  consideration  of 
Northrop's  paying  to  the  estate  the  sum  of  $75,000.00 
and  agreeing  to  subordinate  its  entire  claim  against  the 
debtor  to  the  claims  of  all  of  the  other  creditors.  The 
payment  of  said  $75,000.00  to  the  receiver  was  expressly 
agreed  to  be  based  upon  the  alter  ego  contentions  of  the 
receiver  against  Northrop  Aircraft,  Inc.  [Tr.  49-52]. 
In  the  receiver's  petition  in  the  instant  case,  he  alleged 
that  the  $75,000.00  payment  in  compromise  of  his  alter 
ego  contentions  against  Northrop  Aircraft,  Inc.,  could  not 


equitably  be  the  basis  for  the  payment  of  any  dividends  to 
the  Bank  because  the  Bank,  in  extending  credit  to  the 
debtor  herein,  was  the  only  one  of  all  the  unpaid  creditors 
that  had  been  specifically  informed  by  Northrop  that 
Northrop  would  not  be  responsible  for  the  obligations  of 
the  debtor,  and  that  by  reason  of  this  fact  the  Bank  had 
insisted  that  Northrop  agree  to  subordinate  payment  of 
all  of  its  claims  against  the  debtor  until  the  claim  of 
the  Bank  was  paid.  On  the  basis  of  these  allegations, 
the  receiver,  in  addition  to  praying  for  the  subordination 
of  the  entire  claim  of  the  Bank  of  America  as  hereinabove 
described,  concluded  with  a  prayer  that  if  the  Court  did 
not  grant  the  complete  subordination  prayed  for,  the  Bank 
of  America  should  not,  for  the  reasons  stated,  participate 
in  any  dividends  from  the  $75,000.00  paid  into  the  estate 
by  Northrop  Aircraft,  Inc. 

On  the  day  of  the  hearing  of  the  receiver's  petition  and 
supplement  thereto  (almost  8  months  after  the  original 
order  to  show  cause  was  issued),  the  Bank  served  and 
filed  a  document  entitled  "Response  to  Order  to  Show 
Cause  re  Petition  of  Receiver  for  Order  Subordinating 
Claims  of  Bank  of  America  National  Trust  &  Savings 
Association"  [Tr.  79].  Although  four  separate  grounds 
of  objection  were  asserted  in  the  said  response,  the  sub- 
stance thereof  was  that  the  Court  had  no  jurisdiction 
to  entertain  the  receiver's  petition,  and  that,  in  any  event, 
the  receiver's  petition  failed  to  state  facts  entitling  him 
to  any  relief.  The  Referee  orally  indicated  that  his  rul- 
ing in  favor  of  the  Bank  would  be  limited  to  the  ground 


that  the  Court  had  no  jurisdiction  because  he  construed 
the  order  confirming  the  plan  of  arrangement  as  reserv- 
ing no  such  jurisdiction  [Tr.  160].  The  formal  written 
order  [Tr.  83],  despite  the  receiver's  objections  thereto 
[Tr.  86],  provided  that  all  of  the  objections  set  forth  in 
the  aforesaid  response  of  the  Bank  were  well  founded.  A 
similar  type  of  order  was  entered  by  the  District  Judge 
on  review  from  the  Referee's  order  [Tr.  115,  148].  It 
is  significant  to  note  that  the  debtor's  proposed  second 
amended  plan  of  arrangement  [Tr.  39],  which  was  subse- 
quently confirmed  by  the  Court,  was  filed  with  the  Court 
on  July  8,  1948,  and  the  order  confirming  the  plan  of 
arrangement  [Tr.  40-44]  was  entered  July  30,  1948,  the 
same  day  on  which  the  original  petition  of  the  receiver 
for  an  order  subordinating  the  claims  of  the  Bank  of 
America  was   filed    [Tr.   58-62]. 

Our  basic  contentions  are: 

1.  The  Bankruptcy  Court  had  jurisdiction  to 
hear  and  determine  the  matters  set  forth  in  the  re- 
ceiver's petition  and  supplement  thereto  and  his 
amended  petition. 

2.  The  receiver's  petition  and  supplement  thereto 
stated  a  claim  upon  which  relief  could  be  granted. 

3.  There  was  an  abuse  of  the  discretion  of  the 
Referee  and  District  Judge  in  their  failure  to  consider 
the  receiver's  amended  petition,  which  stated  a  cause 
of  action. 


Detailed  Statement. 

The  summary  of  debts  and  assets  filed  by  the  debtor 
herein  [Tr.  16-18]  showed  a  total  indebtedness  of  $2,- 
724,881.00,  and  total  assets  of  $2,162,957.17.  Included 
within  the  scheduled  obligations  of  the  debtor  was  an 
obligation  of  an  amount  in  excess  of  $1,345,000.00  al- 
legedly owing  to  Northrop  Aircraft,  Inc.,  which  corpora- 
tion was  the  parent  of  the  debtor,  its  wholly  owned  subsi- 
diary [Tr.  49].  By  operation  of  a  compromise  between 
Northrop  Aircraft,  Inc.,  and  the  receiver,  Northrop's 
claim  was  subordinated  to  the  claims  of  all  other  creditors 
[Tr.  50-51].  The  Bank  asserted  a  claim  against  the 
debtor  alleging  that  as  of  the  date  of  the  commencement 
of  the  bankruptcy  proceedings  the  debtor  was  indebted 
to  the  Bank  in  a  sum  slightly  in  excess  of  $601,000.00; 
the  Bank  further  set  forth  in  its  proof  of  claim  that  it 
held,  under  an  asserted  banker's  lien,  approximately  $175,- 
000.00  worth  of  notes,  drafts  and  merchandise,  the  pro- 
ceeds of  which  would  be  credited  against  the  indebtedness 
when  received.  The  proof  of  claim  of  the  Bank  asserted 
that  a  portion  of  the  inedbtedness  was  secured  by  a  deed 
of  trust  that  had  originally  been  given  to  secure  a  promis- 
sory note  of  the  debtor  in  the  principal  amount  of  $180,- 
000.00,  but  which  deed  of  trust  contained  a  provision 
that  it  was  to  be  security  for  any  and  all  other  indebted- 
ness and  obligations  of  the  debtor  to  the  Bank,  whether 
present  or  future  [Tr.  124-148].  In  its  proof  of  claim 
the  Bank  estimated  the  value  of  the  security  to  be 
$300,000.00. 

It  will  thus  be  seen  that,  after  eliminating  the  alleged 
indebtedness  to  the  parent  corporation,  the  total  indebted- 
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ness  to  the  Bank  constituted  approximately  50%   of  the 
total  indebtedness  of  the  debtor. 

The  debtor's  proposed  second  amended  plan  of  arrange- 
ment was  filed  with  the  Referee  in  Bankruptcy  on  July 
7,  1948  [Tr.  29-39],  and  was  confirmed  by  an  order  of 
the  Referee  on  July  30,  1948  [Tr.  40-57].  The  second 
amended  plan  of  arrangement,  prior  to  its  confirmation 
by  the  Court,  was  submitted  to  the  debtor's  creditors, 
who  duly  filed  their  written  consents  thereto.  One  of 
these  consents  is  included  in  the  record  on  appeal  [Tr. 
56].  The  consent  recited  that  the  "undersigned  has  re- 
ceived a  copy  of  the  debtor's  second  amended  plan  of  ar- 
rangement and  does  hereby  consent  to  .  .  .  the  pro- 
visions and  terms  thereof,  and  agrees  that  the  above  enti- 
tled court  may  enter  an  order  confirming  the  same."  The 
consent  closed  with  the  following  proviso: 

"This  consent  to  the  second  amended  plan  of  ar- 
rangement, except  in  respect  to  the  release  of  the 
debtor  and  Northrop  Aircraft,  Inc.,  and  the  approval 
and  confirmation  by  the  court,  shall  not  in  any  man- 
ner prejudice  the  rights,  defenses  or  cause  of  action 
that  the  undersigned,  as  a  creditor,  would  have,  or 
that  George  T.  Goggin,  as  receiver,  now  has,  or  that 
George  T.  Goggin,  as  trustee  in  bankruptcy,  would 
have,  or  any  creditor  of  Salsbury  Motors,  Inc., 
would  have,  in  the  event  that  Salsbury  Motors,  Inc., 
were  adjudged  a  bankrupt  and  George  T.  Goggin 
were  duly  appointed  trustee  in  bankruptcy,  but  that 
the  rights  of  the  undersigned  and  all  parties  shall  be 
the  same  as  if  Salsbury  Motors,  Inc.,  were  so  ad- 
judged a  bankrupt  and  George  T.  Goggin  were  ap- 
pointed   trustee."     [Tr.    57.] 
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Thus  the  consents  of  the  creditors  were  based  upon  the 
provisions  of  the  plan,  and,  therefore,  in  connection  with 
the  issue  here  presented  as  to  the  reservation  of  jurisdic- 
tion by  the  Bankruptcy  Court,  it  is  necessary  to  look  at 
the  plan  itself  [Tr.  45-56].  Article  I  of  the  plan  [Tr. 
45]  provides  that  the  creditors  of  the  debtor  be  divided 
into  four  classes,  the  first  class  being  those  debts  which 
were  expenses  of  administration  incurred  in  the  Chapter 
XI  proceedings;  the  second  class  covered  the  debits  enti- 
tled to  priority  under  the  Bankruptcy  Act;  the  third  class 
was  composed  of  all  creditors  holding  securities  or  liens; 
and  the  fourth  class  was  ''all  other  creditors"  who,  it  was 
provided,  were  to  be  paid: 

"...  a  pro  rata  dividend  in  the  same  manner 
and  with  like  effect  as  if  an  order  of  adjudication 
were  entered  herein,  and  the  trustee  in  bankruptcy 
was  paying  a  partial  or  final  dividend,  said  payments 
to  be  made  at  such  time  and  in  such  amounts  as  the 
court  may  from  time  to  time  upon  the  petition  of 
any  party  in  interest,  order,  and  the  court  to  reserve 
jurisdiction  to  determine  the  amount  and  validity  of 
all  claims  and  the  classification  of  said  claims  and 
all  objections  that  may  be  made  in  respect  thereto 
with  like  effect  and  power  as  if  the  above-named 
debtor  had  been  adjudicated  a  bankrupt,  and  George 
T.  Goggin  was  the  acting  trustee  in  bankruptcy. 
That  said  George  T.  Goggin,  as  receiver  and  disburs- 
ing agent,  shall  have  the  right  to  object  to  any  and 
all  claims  with  like  effect  as  if  he  were  acting  in  the 
capacity  of  trustee  in  bankruptcy."     [Tr.  46.] 
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Article  IV  of  the  plan  sets  forth  the  authorization  and 
powers  and  duties  of  the  receiver,  and  the  reserved  juris- 
diction of  the  Court  in  the  following  all-inclusive  lan- 
guage: 

"That  there  remain  vested  in  George  T.  Goggin 
as  receiver  and  disbursing  agent,  all  causes  of  action, 
exclusive  of  the  matters  settled  and  compromised  as 
set  forth  in  Article  V  herein,  that  could  or  would 
vest  in  George  T.  Goggin  as  trustee  in  bankruptcy  in 
the  event  an  order  of  adjudication  were  entered  in 
the  above-entitled  proceeding,  with  full  right  and 
power  to  prosecute  any  and  all  causes  of  action,  ob- 
jections to  claims,  with  full  right  to  assert  all  off- 
sets, counterclaims  and  affirmative  claims,  and  any 
and  all  other  rights  that  are  now  vested  in  him  as 
receiver  herein  or  that  would  vest  in  him  as  a  trustee 
in  bankruptcy  in  the  event  of  the  entry  of  an  order 
adjudging  the  above-named  debtor  to  be  a  bankrupt 
under  the  Acts  of  Congress  relating  to  bankruptcy, 
and  the  appointment  of  George  T.  Goggin  as  trustee 
in  bankruptcy.  There  shall  remain  vested  in  the  credi- 
tors, such  rights  of  actions  and  claims  as  they  may 
have  at  this  time  against  parties  other  than  the  debtor, 
exclusive  of  the  matters  settled  and  compromised  in 
Article  V  herein,  without  limiting  any  of  the  fore- 
going provisions  contained  in  this  Article,  the  order 
confirming  the  second  amended  plan  of  arrangement 
and  the  acceptance  by  creditors  of  the  same,  shall  be 
without  prejudice  as  to  the  rights  of  creditors,  re- 
ceiver, his  successor  in  interest,  or  the  bankrupt  es- 
tate, in  connection  with  any  and  all  proceedings  or 
claims  existing  or  now  pending  or  that  may  be  in- 
stituted against  any  person  or  corporation,  except 
the  rights,  claims  and  demands  settled  and  compro- 
mised under  Article  V  herein."    [Tr.  48-49.] 
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Article  V  of  the  plan  sets  forth  the  complete  disposition 
with  respect  to  the  claim  of  Northrop  Aircraft,  Inc. 
There  is  an  express  recognition  in  that  article  of  the 
position  which  was  to  be  taken  by  the  receiver  with  re- 
spect to  subordination  of  the  claim  of  the  Bank  of  Ameri- 
ca. In  the  portion  of  that  article  whereby  Northrop  Air- 
craft, Inc.,  agreed  to  indemnify  the  receiver  in  the  ap- 
proximate sum  of  $90,000.00  against  any  liability  to  the 
Bank  of  America  by  reason  of  the  Bank's  assertion  of 
rights  to  receive  dividends  on  Northrop's  claim,  it  is 
expressly  stated: 

".  .  .  The  indemnity  liability  of  Northrop  shall 
not  be  increased  by  reason  of  any  increase  in  the 
claim  of  the  Bank  of  America  as  above  set  forth, 
or  by  reason  of  any  subordination  of  such  claim  of 
the  Bank  of  America,  in  whole  or  in  part,  to  the 
c4aims  of  other  general  creditors  with  respect  to  the 
funds  in  the  hands  of  George  T.  Goggin,  as  receiver, 
or  any  part  thereof,  or  as  a  result  of  any  other  litiga- 
tion, controversy  or  settlement  between  said  George 
T.  Goggin  and  said  Bank  of  America,  which  affect 
the  status  or  the  amount  of  said  claim."    [Tr.  51-52.] 

Again,  in  Article  VI  of  the  plan  [Tr.  52]  there  is  a 
reiteration  of  the  retention  of  jurisdiction  by  the  Court  in 
the  following  language: 

"The  court  to  retain  jurisdiction  to  carry  out  the 
plan  of  arrangement  and  to  pass  upon  all  controver- 
sies with  creditors  and  third  parties,  with  like  effect 
as  if  an  order  of  adjudication  were  entered  herein 
and  George  T.  Goggin  was  appointed  trustee  in  bank- 
ruptcy." 
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After  notice  duly  given  to  creditors,  upon  a  hearing  on 
the  debtor's  petition  to  confirm  the  second  amended  plan 
of  arrangement,  the  Referee  in  Bankruptcy  issued  his  or- 
der confirming  the  second  amended  plan  of  arrangement 
[Tr.  30-44],  which  contained  the  following  language: 

"It  is  Hereby  Ordered,  Adjudged  and  Decreed  that 
said  Arrangement,  a  copy  of  which  is  annexed  hereto 
and  marked  Exhibit  'A',  be  and  it  hereby  is  con- 
firmed.   .    .    ."     [Tr.  41.] 

The  order  further  provided: 

"It  Is  Further  Ordered  that  this  court  retains  and 
reserves  jurisdiction  to  determine  the  amount  and 
validity  of  all  claims  of  creditors,  both  secured  and 
unsecured,  and  the  classification  of  said  claims,  and 
all  objections  that  have  heretofore  been  made  or  that 
may  be  made  in  regard  thereto,  with  a  like  effect 
and  power  as  if  the  above-named  debtor  had  been 
adjudged  a  bankrupt  and  George  T.  Goggin  were 
the  acting  trustee  in  bankruptcy;  and  that  George  T. 
Goggin,  as  receiver  and  disbursing  agent,  shall  have 
the  right  to  object  to  any  and  all  claims  with  like 
effect  as  if  he  were  acting  in  the  capacity  of  a  trus- 
tee in  bankruptcy."     [Tr.  43.] 

The  order  confirming  the  plan  contained  the  required 
findings  that  written  consents  of  creditors  had  been  filed 
with  the  Court  by  creditors  having  provable  claims  in  ex- 
cess of  a  majority  in  number  and  amount  of  the  total 
claims,  that  the  arrangement  was  for  the  best  interests  of 
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the  creditors,   and   that   it   was   fair   and   equitable    [Tr. 
40-41]. 

On  the  same  date  that  the  order  confirming  the  plan 
was  entered,  the  receiver  filed  his  verified  petition  for  an 
order  subordinating  the  claim  of  the  Bank  of  America 
[Tr.  58-62].  On  the  same  date,  the  Referee  in  Bank- 
ruptcy issued  an  order  to  show  cause  directing  the  Bank 
to  appear  and  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted  [Tr.  67].  Thereafter,  the  receiver 
filed  his  supplement  to  the  petition  setting  forth  additional 
allegations  in  support  of  the  subordination  requested  [Tr. 
63-66]. 

It  is  significant  that  the  order  confirming  the  plan  of 
arrangement  contained  the  Bank's  written  approval  as  to 
form  [Tr.  44].  Another  positive  indication  contained  in 
this  record  that  the  Bank  had  actual  knowledge  that  the 
receiver  was  attempting  to  subordinate  the  Bank's  claim 
to  the  claims  of  all  other  creditors,  is  contained  in  the 
agreement  of  indemnity  given  to  the  receiver  by  North- 
rop Aircraft,  Inc.,  which  was  approved  by  the  Referee 
in  Bankruptcy  [Tr.  68-72]  :  the  form  of  the  indemnity 
agreement  also  was  approved  by  counsel  for  the  Bank  of 
America  [Tr.  71].  It  was  provided  therein  that  the 
liability  of  the  indemnitor  should  not  be  increased  "by 
reason  of  any  subordination  of  such  claim  of  the  Bank 
in  whole  or  in  part  to  the  claims  of  other  general  creditors 
with  respect  to  the  funds  in  the  hands  of  George  T. 
Goggin  as  receiver  or  any  part  thereof  or  as  a  result  of 
any  other  litigation,  controversy  or  settlement  between  said 
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George  T.  Goggin  as  receiver  and  the  Bank  which  affects 
the  status  or  the  amount  of  said  claim"  [Tr.  69].  In  ap- 
proving the  indemnity  agreement,  the  Referee  in  Bank- 
ruptcy stated  in  his  order  that  "this  court  retains  juris- 
diction of  the  subject  matter  and  parties  to  the  said  agree- 
ment pending  its  final  performance  or  discharge  .  .  ." 
[Tr.  71].  A  few  months  later  there  was  filed  in  the 
bankruptcy  proceedings  a  release  and  satisfaction  of  in- 
demnity agreement,  whereby  the  Bank  acknowledged  that 
Northrop  Aircraft,  Inc.,  had  paid,  or  agreed  to  pay,  the 
Bank  "an  amount  equal  to  the  amount  that  it  would  have 
received  if  it  had  received,  from  the  assets  in  the  hands 
of  the  receiver  at  the  date  of  confirmation  of  the  plan,  a 
dividend  upon  Northrop's  claim,  at  the  same  rate  of  divi- 
dends paid  to  creditors  generally,  to  the  extent  necessary 
to  pay  its  claim  in  full"   [Tr.  77].^ 

On  the  date  set  for  hearing  on  the  receiver's  petition 
and  the  supplement  thereto,  and  the  order  to  show  cause  is- 
sued thereon,  the  Bank  served  and  filed  its  response  to 
the  order  to  show  cause  [Tr.  79]  asserting  that  the  Bank- 
ruptcy Court  was  without  jurisdiction  to  hear  and  deter- 
mine the  matters  set  forth  in  the  receiver's  petition,  and 
that  the  facts  stated  therein  did  not  afford  a  basis  for  any 
relief.  At  the  conclusion  of  the  hearing  on  that  date,  the 
Referee  orally  ruled  that  the  Court  was  without  jurisdic- 


^The  amount  thus   paid  was  estimated  by   Northrop  to   be   ap- 
proximately $90,000.00   [Tr.  69]. 
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tion  to  determine  the  controversy  and  stated  that  his  ruling 
would  be  limited  to  that  ground  [Tr.  158-160]. 

Thereafter  the  receiver  served  and  filed  a  notice  of 
motion  to  reconsider  the  aforesaid  oral  ruling  [Tr.  81-83] ; 
a  hearing  on  said  motion  was  held  on  March  18,  1949 
[Tr.  155-157].  At  the  conclusion  of  the  hearing,  the 
receiver,  through  his  counsel,  asked  leave  to  serve  and  file 
an  amended  petition,  which  request  was  thereupon  denied 
[Tr.  155-157]. 

Thereafter,  on  March  18,  1949,  the  Bank  prepared  a 
form  of  order  and  submitted  it  to  the  Referee  and  served 
a  copy  upon  counsel  for  the  receiver.  The  said  form  of 
order  submitted  by  the  Bank  went  considerably  beyond 
the  oral  ruling  of  the  Referee  in  that  the  said  order  con- 
tained a  recital  that  all  of  the  objections  set  forth  in  the 
aforementioned  response  of  the  Bank  of  America  were 
well  founded.  The  day  following  receipt  of  the  said  form 
of  order,  the  receiver  filed  formal  objections  to  the  order 
in  which  the  receiver  set  forth  the  aforesaid  variance  be- 
tween the  form  of  order  and  the  oral  ruling  of  the  Ref- 
eree as  the  grounds  for  his  objections  [Tr.  86-91].  Also 
included  in  said  objections  was  the  request  that,  if  the 
Referee  saw  fit  to  sign  such  an  order  as  that  submitted 
by  the  Bank,  the  receiver  have  leave  to  file  an  amended  pe- 
tition; a  copy  of  the  proposed  amended  petition  was  at- 
tached to  said  objections  [Tr.  90-91].  At  a  hearing  on 
the  aforesaid  objections  of  the  receiver  to  the  form  of 
order,  the  Referee  indicated  that  he  had  already  signed 
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the  proposed  form  of  order  [Tr.  162]/'  The  Referee  over- 
ruled the  receiver's  objections  to  the  form  of  order  but 
did  permit  the  receiver  to  file  his  amended  petition,  ex- 
pressly stating,  however,  that  the  original  order  would 
stand  and  the  filing  of  the  amended  petition  was  not  to 
be  considered  as  affecting  the  original  order  [Tr.  165- 
166]. 

The  receiver  duly  filed  and  perfected  his  petition  for 
review  of  the  aforesaid  order  of  the  Referee  to  the  Dis- 
trict Court  [Tr.  107-122].  Upon  review,  the  Honorable 
Harry  C.  Westover,  United  States  District  Judge,  af- 
firmed the  ruling  of  the  Referee  by  an  order  dated  Janu- 
ary 6,  1950,  and  entered  January  20,  1950  [Tr.  150]. 
The  form  of  order  used  by  the  District  Court  was  ob- 
jected to  by  the  receiver  for  the  reason  that  the  order 
made  no  mention  of  the  receiver's  amended  petition;  the 
receiver  contended  that  he  was  entitled  to  a  ruling  as  to 
whether  or  not  the  amended  petition  had  been  considered 
by  the  District  Court   [Tr.   148-150]. 

This  appeal  followed. 


^Under  Rule  7  of  the  Rules  of  the  United  States  District  Court 
for  the  Southern  District  of  California  (effective  January  15, 
1944,  as  amended  March  2,  1949)   it  is  provided: 

"No  document  governed  by  this  rule  shall  be  signed  by  the 
judge  unless  opposing  counsel  shall  have  endorsed  thereon  an 
approval  as  to  form,  or  shall  have  failed  to  file  with  the  judge, 
within  five  days  from  the  time  of  the  receipt  of  a  copy  thereof, 
as  such  time  is  shown  on  the  original  or  by  affidavit  of  service, 
a  written  detailed  statement  of  the  objections  thereto  and  the 
reasons  therefor." 

Here  there  was  a  failure  to  comply  with  this  rule. 
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Specifications  of  Error. 

Appellant  contends  that  the  District  Court  and  the 
Referee  erred  in  the  following  respects: 

1.  In  holding  that  the  Bankruptcy  Court  had  no 
jurisdiction  to  grant  the  relief  sought  by  the  appel- 
lant either  in  his  petition  and  supplement  thereto,  or 
in  his  amended  petition  to  subordinate  the  claim  of 
the  Bank  of  America. 

2.  In  holding  that  the  receiver  did  not  have  the 
power  or  authority  to  file  the  aforesaid  petition  for 
subordination  of  the  claim  of  the  Bank  of  America. 

3.  In  holding  that  the  aforesaid  petition  and 
supplement  thereto,  and  the  amended  petition  failed 
to  state  claims  upon  which  the  relief  therein  requested 
could  be  granted. 

4.  In  refusing  to  grant  the  receiver  leave  to 
amend  his  pleadings,  after  apparently  holding  that  the 
original  pleadings  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  such  refusal  constituting  an 
abuse  of  discretion. 

Summary  of  Argument. 

We  do  not  intend  to  discuss  herein  the  first  ground  of 
objection  set  forth  in  the  Bank's  response  filed  with  the 
Referee  [Tr.  79]  to  the  efifect  that  the  Bankruptcy  Court 
had  no  jurisdiction  to  entertain  the  receiver's  petition  by 
reason  of  the  pending  appeal  in  this  Court  involving  the 
propriety  of  the  Bank's  attempted  exercise  of  a  banker's 
lien/     We  do  not  feel  that  this  objection  was  seriously 


''^Tbis  matter  is  now  under  submission  before  this  Court  on  re- 
hearing- in  Case  No.   12206. 
See  footnote  4,  supra. 
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urged  inasmuch  as  the  distinction  between  the  banker's 
lien  appeal  and  this  appeal  is  so  patently  apparent.  The 
banker's  lien  appeal  involved  the  overruling  of  the  re- 
ceiver's objections  to  the  Bank's  claim  in  which  the 
receiver  contended  that  the  Bank  had  wrongfully  seized 
certain  commercial  paper  belonging  to  the  debtor  under  an 
alleged  claim  of  banker's  lien.  At  all  times  the  receiver 
has  acknowledged  that  the  debtor  was  indebted  to  the 
Bank  and  has  at  no  time,  either  in  the  banker's  lien 
proceeding  or  in  this  subordination  proceeding,  contended 
that  the  Bank  was  not  a  creditor  of  the  debtor.  The 
substance  of  the  banker's  lien  litigation  was  the  re- 
ceiver's counterclaim  that  the  Bank  had  wrongfully 
seized  and  converted  certain  property  belonging  to  the 
debtor  and  had  wrongfully  credited  the  value  of  this 
property  against  the  Bank's  claim.  In  his  objections  the 
receiver  prayed  that  the  Bank  be  required  to  pay  to  the 
receiver  the  value  of  the  seized  property.  If  the  receiver 
is  successful  in  the  banker's  lien  litigation,  the  amount  of 
the  Bank's  claim  against  the  debtor  will  be  increased; 
therefore,  the  final  result  of  the  banker's  lien  appeal  will 
liquidate  the  Bank's  claim,  which  is  now  in  an  unliquidated 
amount. 

The  present  appeal  is  based  upon  the  premise  that  the 
Bank  will  ultimately  have  a  liquidated  claim  against  the 
debtor,  and  the  receiver  seeks  by  this  proceeding  to  have 
the  payment  of  such  claim  subordinated  to  the  claims  of 
other  creditors.  In  other  words,  the  receiver  is  seeking  to 
defer  any  payment  of  dividends  on  the  Bank's  claim  until 
the  claims  of  other  creditors  have  been  paid.  The  funda- 
mental difference  between  the  allowance  of  the  claim  as 
a  legal  debt  of  the  debtor,  and  the  order  of  payment  of 
dividends  on  that  claim,  has  been  made  abundantly  clear  by 
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a  consistent  line  of  cases  starting  with  the  leading  case 
of  Pepper  V.  Litton  (1939),  308  U.  S.  295,  84  L.  Ed.  281, 
60  S.  Ct.  238,  41  Am.  B.  R.  (N.  S.)  279,  in  which  the 
Supreme  Court  stated: 

"Though  disallowance  of  such  claims  will  be  or- 
dered where  they  are  fictitious  or  a  sham,  these  cases 
do  not  turn  on  the  existence  or  non-existence  of  the 
debt.  Rather  they  involve  simply  the  question  of  or- 
der of  payment."^ 

We  contend  that  the  judgment  of  the  lower  court  should 
be  reversed  for  the  following  reasons: 

1.  The  Bankruptcy  Court  had  jurisdiction  to  or- 
der the  subordination  of  the  payment  of  the  claim  of 
the  Bank  to  the  general  unsecured  creditors  of  the 
debtor  by  reason  of  the  confirmed  plan  of  arrange- 
ment, the  order  of  confirmation,  and  under  its  inher- 
ent jurisdiction  over  the  distribution  of  the  funds  or 
other  assets  in  its  possession. 

2.  The  receiver,  both  under  the  plan  and  under  the 
order  confirming  it,  had  the  right,  power,  authority 
and  duty  to  present  the  facts  set  forth  in  his  peti- 
tion to  the  Bankruptcy  Court,  and  to  invoke  the 
equitable  jurisdiction  of  the  Court  to  defer  any  pay- 
ment of  dividends  to  the  Bank  of  America  until  the 
claims  of  all  other  creditors  had  been  paid. 

3.  The  facts  set  forth  in  the  petition  and  supple- 
ment thereto,  or  in  the  amended  petition,  if  proved, 
would  entitle  the  receiver  to  the  relief  prayed  for. 


®See  also:  Columbia  Gas  &  Electric  Corp.  v.  U.  S.  (1941,  6th 
Cir.),  151  F.  2d  461  ;  rehearing  denied.  153  F.  2d  101  ;  Cert,  den., 
329  U.  S.  737.  (The  Court  modified  the  order  of  the  Bankruptcy 
Court  so  as  to  subordinate  the  claim,  not  disallow  it.) 
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ARGUMENT. 

I. 

The  Bankruptcy  Court  Had  Jurisdiction  to  Order  the 
Subordination  of  the  Payment  of  the  Claim  of  the 
Bank  to  the  General  Unsecured  Creditors  of  the 
Debtor. 

(a)  Under  the  Confirmed   Plan   of  Arrangement. 

It  is  readily  apparent  from  a  reading  of  the  plan  of  ar- 
rangement [Tr.  45-56],  the  form  of  consents  by  creditors 
thereto  [Tr.  56-57],  and  the  order  confirming  the  plan 
of  arrangement  [Tr.  40-44],  that  the  intention  of  all  the 
parties  was  to  release  to  the  debtor  all  of  the  assets  which 
were  being  administered  by  the  Bankruptcy  Court  in  the 
Chapter  XI  proceedings,  free  and  clear  of  all  liens,  claims 
and  debts  of  creditors,  in  consideration  for  which  the 
debtor  was  to  pay  to  the  receiver  the  sum  of  $500,000.00 
for  administration  by  the  Bankruptcy  Court,  as  if  said 
consideration  constituted  the  estate  of  an  adjudicated  bank- 
rupt with  the  receiver  having  all  the  rights,  powers  and 
duties  of  a  trustee  in  bankruptcy. 

Article  I  of  the  plan  divided  the  creditors  into  classes, 
of  which  the  fourth  class  (Class  D)  was  composed  of  all 
creditors  except  those  inckided  in  the  first  three  classes 
[Tr.  46].  The  Bank's  claim  falls  into  Class  D.  It  is 
expressly  provided  in  the  paragraph  creating  the  class, 
that  jurisdiction  of  the  Bankruptcy  Court  is  reserved  to 
determine  the  amount  and  validity  of  all  claims  "and  the 
classification  of  said  claims"  with  the  reservation  of  jur- 
isdiction being  co-extensive  with  the  jurisdiction  that  the 
Court  would  have  had,  had  the  debtor  been  adjudicated 
a  bankrupt  with  the  receiver  acting  as  trustee  in  bank- 
ruptcy [Tr.  45-46]. 
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In  Article  IV  it  is  again  provided  that  the  receiver  shall 
have  the  same  authority  as  a  trustee  in  bankruptcy  would 
have  after  an  adjudication  ''with  full  right  and  power  to 
prosecute  any  and  all  causes  of  action,  objections  to  claims, 
with  full  right  to  assert  all  offsets,  counterclaims,  and  af- 
firmative claims,  and  any  and  all  other  rights  that  are 
now  vested  in  him  as  receiver  herein  or  that  would  vest 
in  him  as  trustee  in  bankruptcy  in  the  event  of  an  order 
adjudging  the  above  named  debtor  to  be  a  bankrupt"  [Tr. 
48]. 

In  Article  VI  there  was  recognition  of  the  commence- 
ment of  a  subordination  proceeding  against  the  Bank  by 
the  receiver  in  providing  that  the  indemnity  liability  of 
Northrop  Aircraft,  Inc.  should  not  be  increased  "by  rea- 
son of  any  subordination  of  such  claim  of  the  Bank  of 
America,  in  whole  or  in  part,  to  the  claims  of  other  gen- 
eral creditors  with  respect  to  the  funds  in  the  hands  of 
'the  receiver'  or  as  a  result  of  any  other  litigation,  con- 
troversy or  settlement  between  said  George  T.  Goggin  and 
said  Bank  of  America,  which  afYect  the  status  or  the 
amount  of  said  claims"  [Tr.  52]. 

In  Article  VI  the  Court  retains  jurisdiction  to  pass  upon 
all  controversies  with  creditors  and  third  parties,  to  like 
effect  as  if  there  had  been  an  adjudication  in  bankruptcy 
and  George  T.  Goggin  had  been  appointed  trustee  in  bank- 
ruptcy [Tr.  52-53]. 

Article  VII  provides  for  the  retention  of  moneys  by 
the  Bankruptcy  Court  to  cover  prospective  dividends  on 
disputed  claims   [Tr.  53]. 

The  consents  of  creditors  to  the  second  amended  plan 
of  arrangement  expressly  limit  the  use  of  the  consents 
to  the  terms  of  the  plan.    A  form  of  such  consent  is  in- 
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eluded  in  the  record  on  this  appeal  and  it  clearly  appears 
therefrom  that  the  consenting-  creditors  conditioned  their 
consents  upon  the  terms  of  the  plan  itself  [Tr.  56-57]. 
Moreover,  the  consents  of  the  creditors  further  provided 
that  the  consent  "shall  not  in  any  manner  prejudice  the 
rights,  defenses  or  cause  of  action  that  the  undersigned, 
as  a  creditor,  would  have,  or  that  George  T.  Goggin,  as 
receiver,  now  has,  or  that  George  T.  Goggin,  as  trustee  in 
bankruptcy,  would  have,  or  any  creditor  of  Salsbury 
Motors,  Inc.  would  have  in  the  event  that  Salsbury 
Motors,  Inc.  were  adjudged  a  bankrupt  and  George  T. 
Goggin  were  duly  appointed  trustee  in  bankruptcy.    .    .    ." 

There  can  be  no  doubt  that  the  plan  of  arrangement 
and  the  consents  to  the  plan  reserved  jurisdiction  in  the 
Bankruptcy  Court  to  determine  any  controversies  with  re- 
spect to  creditors'  claims  to  like  effect  as  if  there  had 
been  an  adjudication  in  bankruptcy.  The  appellant's  peti- 
tion to  have  the  claim  of  the  Bank  of  America  subordi- 
nated to  claims  of  all  other  creditors  is  clearly  the  type 
of  controversy  within  the  jurisdiction  of  a  Bankruptcy 
Court  where  there  has  been  an  adjudication  in  bankruptcy. 

Quite  apart  from  the  Bankruptcy  Court's  statutory  au- 
thority to  allow  and  disallow  claims  asserted  against  the 
bankrupt,^  it  has  long  been  recognized  that  a  Court  of 
Bankruptcy  has  the  power  to  postpone  payment  of  divi- 
dends upon  the  admittedly  valid  claim  of  a  creditor  to  the 
claims  of  other  creditors  of  the  same  class  where  the 
former  has  been  guilty  of  conduct  which,  under  the  ordi- 


»Sections  2(a)(2),  57(f)  and  57(k)  of  the  Bankruptcy  Act  (11 
U.  S.  C,  Sees.   11(a)(2),  93(f)   and  93(k).) 
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nary  rules  of  equity,  would  make  it  inequitable  for  him 
to  share  on  an  equality  with  other  creditors/^ 

The  leading  case  dealing  with  this  salutory  principle 
is  Pepper  v.  Litton  (1939),  308  U.  S.  295,  84  L.  Ed.  281, 
60  S.  Ct.  238,  41  Am.  B.  R.  (N.  S.)  279,  in  which  the 
Court  stated: 

"In  the  exercise  of  its  equitable  jurisdiction,  the 
bankruptcy  court  has  the  power  to  sift  the  circum- 
stances surrounding  any  claim  to  see  that  injustice  or 
unfairness  is  not  done  in  administration  of  the 
bankrupt  estate."" 

The  appellee  herein,  both  before  the  Referee  and  the 
District  Court  below,  made  the  very  same  contention  that 
it  had  unsuccessfully  urged  to  this  Court  in  Bank  of 
America  v.  Erickson  (1941,  9th  Cir.),  117  F.  2d  796,  45 


^"Two  of  the  earliest  cases  are:  In  re  Headley  (1899,  D.  C, 
Mo.),  97  Fed.  765,  3  Am.  B.  R.  272;  In  re  Royce  Dry  Goods 
(1904,  D.  C,  Mo.),  133  Fed.  100,  13  Am.  B.  R.  257.  See  also 
Annotation  (1936):  "Power  of  Bankruptcy  Court  to  Adjudicate 
Equities  Among  Creditors  in  Distribution  of  Dividends,"  100  A.  L. 
R.  660-667. 

^^The  Supreme  Court  succinctly  stated  the  same  principle  in  an- 
other case  as   follows : 

"The  power  of  the  bankruptcy  court  to  subordinate  claims 
or  to  adjudicate  equities  arising  out  of  the  relationship  be- 
tween the  several  creditors  is  complete.  Taylor  v.  Standard 
Gas  &  Electric  Co.,  306  U.  S.  307,  38  Am.  B.  R.  (N.  S.)  692; 
Pepper  v.  Litton,  308  U.  S.  295.  41  Am.  B.  R.  (N.  S.)  279; 
Bird  &  Son  Sales  Corp.  v.  Tobin  (C.  C.  A.,  8th  Cir.),  29 
Am.  B.  R.  (N.  S.)  171,  78  F.  (2d)  371."  Sampscll  v.  Imperial 
Paper  &  Color  Corp.  (1941),  313  U.  S.  215,  at  219,  45  Am. 
B.  R.  (N.  S.)  454. 

For  a  thorough  discussion  of  the  principle,  see  In  the  Matter  of 
Kansas  Citv  Journal-Post  Company  (1944,  8th  Cir.),  144  F.  2d 
791,  57  Am^  B.  R.  (N.  S.)  47. 
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Am.  B.  R.   (N.  S.)  503.     This  Court  stated  the  conten- 
tion and  its  disposition  thereof  in  the  following  language: 

"Appellant  contends,  in  the  first  place,  that  a 
justiciable  controversy  growing  out  of  the  agreement 
to  subordinate  exists  between  it  and  the  other  credi- 
tors; that  the  bankruptcy  court  is  without  jurisdic- 
tion to  determine  the  dispute;  that  the  McComb  and 
Hickerson  claims  should  be  allowed  without  preju- 
dice and  the  creditors  relegated  to  another  forum  for 
the  adjudication  of  the  controversy. 

The  argument  finds  little  support  in  the  authorities. 
The  bankruptcy  court  has  undoubted  power  to  sub- 
ordinate a  general  claim  to  other  claims  in  the  same 
category  where  for  any  reason,  legal  or  equitable,  it 
ought  to  be  subordinated." 

In  holding  that  the  claims  of  stockholders  of  a  bank- 
rupt corporation  should  be  subordinated  to  claims  of  the 
general  unsecured  creditors,  the  Court  of  Appeals  for  the 
2nd  Circuit  referred  to  the  recent  line  of  cases  of  the 
Supreme  Court,  from  which  it  deduced  the  following  test : 

''The  test  does  'not  turn  on  the  existence  or  non- 
existence of  the  debt'  nor  on  the  existence  of  an  'in- 
strumentality' or  the  like;  the  test  is  whether  the  fail- 
ure to  subordinate  will  'work  injustice',  will  not  'be 
fair  and  equitable  to  other  creditors',  will  result  'in  the 
violation  of  rules  of  fair  play  and  good  conscience'. "^^ 

In  the  instant  case,  however,  this  Court  does  not  have 
the  benefit  of  any  findings  by  the  lower  court  with  respect 
to  this  test  for  the  reason  that  the  ruling  was  made  with- 
out the  taking  of  any  evidence  because  the  Referee  and 
the  District  Court  were  of  the  opinion  that  the  Court  was 


^'^In  re  Locxvcr's  Gaiiibrinus  Brczvcry  Co.  (1948),  167  F.  2d  318, 
at  319. 
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without  jurisdiction  to  grant  the  relief  requested  by  the 
receiver.  The  receiver  is  now  before  this  Court  seeking 
a  reversal  so  that  he  may  have  an  opportunity  to  prove 
the  allegations  of  his  petition  and  the  supplement  thereto, 
and  the  amended  petition,  in  order  that  there  can  be  a  de- 
termination made  as  to  whether  the  failure  to  subordinate 
the  Bank's  claim  will  work  injustice  on  the  other  creditors 
of  the  debtor. 

(b)  Under  the  Order  of  Confirmation. 

We  have  already  set  forth  herein  the  provisions  of  the 
order  confirming  the  plan  of  arrangement  dealing  with  the 
reservation  of  jurisdiction  by  the  Bankruptcy  Court.  That 
reservation  of  jurisdiction  is  wholly  inconsistent  with  the 
ruling  of  the  District  Court  and  the  Referee  that  no  jur- 
isdiction was  reserved  to  consider  a  controversy  such  as 
that  presented  by  the  receiver's  petition  to  subordinate  the 
claim  of  the  Bank  of  America.  The  order  confirming  the 
plan  [Tr.  40-44]  expressly  referred  to  the  plan  of  ar- 
rangement and  annexed  a  copy  thereto  as  Exhibit  ''A", 
thereby  making  the  plan  itself  a  part  of  the  order  confirm- 
ing it  [Tr.  41].  Accordingly,  all  of  the  arguments 
set  forth  in  subsection  (a)  of  this  brief  are  equally  ap- 
plicable to  the  order  confirming  the  plan.  The  reference 
to  the  plan  would  of  itself  have  been  sufficient  to  answer 
the  objection  made  by  the  Bank  to  the  jurisdiction  of  the 
Court,  but  the  order  contained  additional  language  ex- 
pressly reserving  jurisdiction  "to  determine  .  .  .  the 
classification  of  said  claims  .  .  .  with  a  like  effect  and 
power  as  if  the  above  named  debtor  had  been  adjudged 
a  bankrupt"  [Tr.  43].  Hoiv  could  there  he  a  plainer  and 
more  explicit  reservation  of  jurisdiction  than  that  con- 
tained in  this  language  of  the  order? 
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The  Bank  of  America  took  the  position  before  the 
Referee  and  the  District  Court  that  the  measure  of  the 
jurisdiction  retained  by  the  Bankruptcy  Court  upon  con- 
firmation of  a  plan  of  arrangement  was  the  order  of  con- 
firmation, which  the  Bank  contended  must  be  considered 
separate  and  apart  from  the  plan  in  the  event  of  any 
variance  between  the  two.  While  we  contend  that  there 
is  no  such  variance  in  this  case,  if  there  were  any  such 
conflict,  it  must  be  resolved  in  favor  of  the  plan.  The 
reason  for  this  is,  of  course,  that  the  plan  of  arrangement 
upon  confirmation  becomes  a  contract  between  the  debtor 
and  all  of  the  creditors  which  vests  certain  rights  and  cor- 
responding duties  in  the  respective  parties  which  the  Bank- 
ruptcy Court  has  no  power  to  modify.  'Tn  a  composition 
the  rights  of  each  creditor  are  fixed  by  the  terms  of  the 
bankrupt's  offer,  subject  only  to  its  confirmation  and  the 
judge's  order  of  distribution."^^ 

Judge  Learned  Hand,  speaking  for  the  2nd  Circuit, 
in  the  case  of  Equitable  Holding  Corp.  v.  Woody  (1933), 
63  F.  2d  751  at  753,  23  A.  B.  R.  (N.  S.)  143,  stated: 

"A  composition  is  a  bargain  between  the  bankrupt 
and  his  creditors  which  the  court  compels  dissentients 
to  accept.  In  re  Kline  (C.  C.  A.  2nd  Cir.),  22  F. 
(2d)  906,  11  A.  B.  R.  (N.  S.)  156.  The  obligations 
are  to  be  determined  from  the  language  used,  as  in 
any  other  contract." 

In  the  case  of  Seedman  v.  Friedman  (1942,  2nd  Cir.), 
132  F.  2d  290  at  294,  51  A.  B.  R.  (N.  S.)  6?>,  there  was 
a  question  as  to  an  apparent  conflict  between  a  plan  of 
arrangement  and  the  Court's  order  confirming  it.     While 


^^M alter  of  Pollak  Co.  (1936,  2nd  Cir.),  86  F.  2d  99,  32  A.  B. 
R.  (N.  S.)  409. 
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the  Court  ultimately  construed  the  order  as  not  being  in 

conflict  with  the  plan,  it  stated: 

'If  there  is  a  conflict  between  the  terms  of  the 
arrangement  and  the  confirmation  order,  there  is  a 
serious  question  as  to  the  validity  of  the  latter  in 
view  of  the  language  of  the  statute,  §  368,  that  the 
court  shall  retain  jurisdiction  'if  so  provided  in  the 
arrangement'.  Professor  Moore  says  that  the  court 
has  no  discretion  as  to  such  retention  and  quotes  a 
House  Committee  report  on  a  forerunner  of  the 
Chandler  Act  to  the  efifect  that  the  wishes  of  the 
creditors  should  bind  the  court.  8  Collier  on  Bank- 
ruptcy, 14  Ed.  (1941)   1244.     .     .     ." 

In  the  instant  case,  the  creditors'  consents  to  the  plan 
were  expressly  conditioned  upon  the  terms  of  the  plan 
itself,  which  contained  an  express  reservation  of  jurisdic- 
tion in  the  Bankruptcy  Court  to  determine  controversies 
such  as  that  presented  by  the  receiver's  petition  to  sub- 
ordinate the  claim  of  the  Bank.  The  construction  placed 
upon  the  confirmation  order  by  the  Bank  (and  apparently 
adopted  by  the  District  Court  and  the  Referee)  is,  how- 
ever, in  conflict  with  the  plan  and,  therefore,  in  derogation 
of  substantial  contract  rights  of  the  consenting  creditors. 
No  notice  having  been  given  to  the  creditors  as  to  any 
proposed  changes  in  the  plan  and  no  creditors  having 
modified  their  consents  to  the  plan,  the  Referee's  ruling 
that  the  order  of  confirmation  modified  the  plan  amounts 
to  a  deprivation  of  valuable  property  rights  of  the  con- 
senting creditors  without  due  process  of  law. 

The  due  process  of  law  required  in  this  situation  is 
clearly  set  forth  in  the  Bankruptcy  Act.  Section  364 
thereof"  provides  that  any  alteration  or  modification  of 


"11  U.  S.  C,  Sec.  764. 
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a  plan  of  arrangement  which  materially  and  adversely 
affects  the  interest  of  any  creditors  who  have  not  in  writ- 
ing assented  to  the  alteration  or  modification  must,  prior 
to  confirmation,  be  submitted  to  the  creditors  for  their 
acceptance  and  the  Court  must  adjourn  or  reopen  the 
creditors'  meetings  for  that  purpose.  No  such  procedure 
was  followed  in  this  case  and,  therefore,  there  can  be  no 
valid  contention  that  the  order  of  confirmation  had  the 
effect  of  modifying  the  plan/^ 


^^It  is  significant  to  note  that  there  is  no  authority  given  to  the 
Bankruptcy  Court  in  Chapter  XI  to  modify  the  confirmed  plan  of 
arrangement.  The  significance  of  this  omission  becomes  apparent 
by  comparing  the  provisions  to  the  similar  provisions  under  Chap- 
ter X  in  which  the  Court  is  expressly  authorized  to  alter  or  modify 
a  plan,  either  before  or  after  confirmation  (Sec.  222,  11  U.  S.  C, 
Sec.  622)  ;  but  even  under  Chapter  X,  the  alteration  or  modification 
must  be  submitted  for  the  approval  of  creditors  and  stockholders 
where  the  Court  is  of  the  opinion  that  their  interests  will  be  mate- 
rially and  adversely  alTected. 

The  Supreme  Court  has  ruled  in  a  Chapter  X  proceeding  that 
a  redistribution  among  the  claimants  of  an  unwarranted  profit  re- 
ceived by  certain  of  the  claimants  subsequent  to  confirmation  of  the 
plan  of  reorganization  did  not  materially  and  adversely  aflfect  the 
interests  of  the  claimants  under  the  confirmed  plan  and  thus,  that 
the  reorganization  Court  had  jurisdiction  to  order  the  claimants 
who  had  received  such  profits  to  pay  the  amount  thereof  over  to 
the  trustee  for  the  benefit  of  all  of  the  other  claimants.  In  Young 
V.  Higbee  Co.  (1945),  324  U.  S.  204,  65  S.  Ct.  594,  89  L.  Ed.  890, 
57  A.  B.  R.  (N.  S.)  730,  the  Court  relied  on  Section  222  of  the 
Act  as  giving  the  Court  this  jurisdiction,  even  after  confirmation 
(Footnote  14  to  the  Court's  opinion).     The  Court  stated: 

"It  is  argued  that  even  though  the  money  paid  in  excess 
of  the  stock  value  does  in  equity  and  good  conscience  belong 
to  the  stockholders,  the  bankruptcy  court  is  without  power  to 
award  the  relief  prayed.  Courts  of  bankruptcy  are  courts  of 
equity  and  exercise  all  equitable  powers  unless  prohibited  by 
the  Bankruptcy  Act.  [Citing  cases.]  The  District  Court  still 
has  jurisdiction  to  exercise  its  powers  under  the  Act  both 
because  of  its  express  reservation  and  because  of  the  pro- 
visions of  Section  222,  11  U.  S.  C.  A.,  §622.  That  power  is 
ample  to  authorize  the  court  to  order  an  accounting  for  the 
funds  in  dispute  here.     [Citing  cases.]" 
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In  urging  that  the  Bankruptcy  Court  had  no  jurisdic- 
tion to  entertain  the  receiver's  petition,  the  Bank,  both  be- 
fore the  Referee  and  the  District  Court,  seemed  to  place 
great  reUance  on  Sections  367  and  368  of  the  Bankruptcy 
Act/« 

Section  367  sets  forth  the  procedure  to  be  followed  upon 
confirmation  of  an  arrangement;  the  last  subdivision  of 
that  section  reads : 

"Except  as  otherwise  provided  in  sections  369  and 
370  of  this  Act,  the  case  shall  be  dismissed." 

Section  368  reads: 

"The  court  shall  retain  jurisdiction,  if  so  provided 
in  the  arrangement."     (Emphasis  added.) 

It  is  clear  from  these  provisions  of  the  statute  that  it 
is  the  plan  of  arrangement  that  determines  the  scope  of 
the  reserved  jurisdiction  and  not  the  order  confirming  it.^''^ 

It  has,  however,  already  been  demonstrated  herein  that 
the  plan  of  arrangement  and  the  order  of  confirmation 
are  replete  with  express  reservations  of  jurisdiction  in  the 
Bankruptcy  Court  to  hear  and  determine  the  matters  set 
forth  in  the  receiver's  petitions. 

Before  the  District  Court  the  Bank  placed  considerable 
reliance  upon  the  case  of  Prudence  Realization  Corp.  v. 


"11  U.  S.  C,  Sees.  767,  768. 

^''In  its  brief  before  the  District  Court  the  Bank  asserted : 

"It  is  clear  that  under  these  provisions  of  the  statute  we  must 
look  to  the  order  confirming  the  second  amended  plan  of  ar- 
rangement to  determine  what  jurisdiction  was  reserved  by 
the  Court  at  that  time."  (Page  7  of  Bank's  Reply  Mciuoraii- 
dum  of  Authorities  filed  with  the  District  Court.) 

This  position  is  the  exact  opposite  of  the  statutory  provision. 
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Ferris  (1945),  323  U.  S.  650,  89  L.  Ed.  528,  65  S.  Ct. 
539.  Analysis  of  the  Supreme  Court's  opinion  in  that 
case,  however,  demonstrates  that  it  supports  the  appel- 
lant's position  herein  and  not  the  appellee's.^® 

The  principal  problem  presented  to  the  Supreme  Court 
in  Prudence  Realisation  Corp.  v.  Ferris  was  to  distinguish 
the  earlier  case  of  Prudence  Realisation  Corp.  v.  Geist 
(1942),  316  U.  S.  89,  86  L.  Ed.  1293,  62  S.  Ct.  978, 
which  arose  out  of  a  related  corporate  reorganization.  Both 
the  Geist  and  Ferris  cases  involved  the  problem  of  whether 
the  reorganization  court  had  jurisdiction  to  hear  and  de- 
termine the  question  of  whether  certain  security  holders 
of  the  reorganized  corporation  should  be  subordinated  in 
claim  position  to  other  security  holders.  In  the  Geist 
case,  the  Supreme  Court  held  that  the  reorganization  court 
had  jurisdiction  and  in  the  Ferris  case  it  held  that  it  did 
not.    The  distinction  is  well  stated  by  the  Supreme  Court 


^^This  case  as  well  as  Prudence  Realisation  Corp.  v.  Geist 
(1942),  316  U.  S.  89.  86  L.  Ed.  1293,  62  S.  Ct.  978,  involve  a 
corporate  reorganization  proceeding  under  Section  77(b)  of  the 
earlier  Bankruptcy  Act.  Reorganization  proceedings  are  consider- 
ably different  from  proceedings  for  an  arrangement  under  Chapter 
XI  of  the  present  Bankruptcy  Act.  The  corporate  reorganization 
provisions  are  now  included  in  Chapter  X  of  the  Bankruptcy  Act 
(11  U.  S.  C,  Sees.  501-676).  An  examination  of  Chapter  X  will 
reveal  that  there  is  no  provision  therein  similar  to  Section  368  of 
the  present  Act  which  is  quoted  in  the  text,  providing  that  the 
Court  shall  retain  jurisdiction  if  so  provided  in  the  arrangement. 
The  only  provision  in  Chapter  X  which  is  remotely  similar  to  Sec- 
tion 358  is  Section  266  (11  U.  S.  C,  Sec.  626)  which  makes  pro- 
vision for  the  transfer  by  the  bankruptcy  administrator  to  the  re- 
organized debtor  free  and  clear  of  all  claims  "except  such  claims 
and  mterests  as  may  otherwise  be  provided  for  in  the  plan  or  in 
the  order  confirming  the  plan  .  .  ."  (Emphasis  added.)  Con- 
ceivably by  reason  of  this  section  and  the  specific  mention  of  the 
plan  and  the  order,  it  could  be  argued  under  Chapter  X  there 
might  be  a  variance  between  the  reservation  of  jurisdiction  con- 
tained in  the  plan  and  the  order  of  confirmation.  This  is  clearly 
not  possible  under  Chapter  XI. 
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in  the  Ferris  case  for  it  is  pointed  out  that  in  the  Geist 
case,  jurisdiction  was  expressly  reserved  in  the  reorgani- 
zation court  to  determine  the  question,  whereas  in  the 
Ferris  case,  the  reorganization  court  expressly  refused  to 
retain  jurisdiction  and  provided  that  the  parity  question 
should  be  determined  by  a  "court  of  competent  jurisdic- 
tion." As  stated  by  the  Supreme  Court,  "In  short,  while 
the  provisions  for  adjudication  of  the  parity  question  in 
the  Geist  case  clearly  contemplated  the  determination  of 
it  as  part  of  the  reorganization  proceedings  by  the  Bank- 
ruptcy Court  itself,  in  the  present  case,  the  Bankruptcy 
Court  washed  its  hands  of  the  problem  and  left  the  par- 
ties to  litigate  the  question  in  another  forum. "^^  Our  case 
is  like  the  Geist  case  and  under  the  provisions  of  the  con- 
firmed plan  of  arrangement,  it  was  definitely  contemplated 
that  all  questions  pertaining  to  the  claims,  any  subordina- 
tion of  claims  or  the  classification  of  claims  should  be  a 
part  of  the  proceedings  to  be  conducted  by  the  Bankruptcy 
Court  itself. 

Another  element  of  the  Ferris  case  that  is  significant  is 
that  the  Bankruptcy  Court  had  entered  a  final  decree  dis- 
charging the  trustees  and  closing  the  case.  It  is  clear 
that  there  is  a  great  deal  of  difference  in  the  Bankruptcy 
Court's  jurisdiction  during  the  period  after  confirmation 


i^The  case  of  In  re  East  Boston  Coal  Co.  (D.  C,  Penna.,  1942). 
47  Fed.  Supp.  593,  51  A.  B.  R.  (N.  S.)  626,  which  was  rehed  upon 
by  the  Bank  below,  presented  a  question  identical  to  that  before 
the  Supreme  Court  in  the  Ferris  case.  This  case,  too,  was  a  re- 
organization proceeding  and  not  a  proceeding  for  an  arrangement 
with  creditors.  The  confirmed  plan  of  reorganization  expressly 
provided  that  it  should  not  in  any  way  alter  the  legal  status  of 
the  debtor's  lessee.  Thus,  when  the  lessee  petitioned  the  reor- 
ganization Court  for  reformation  of  the  lease,  the  Court  ruled  that 
this  was  a  matter  entirely  foreign  to  the  plan  of  reorganization 
over  which  the  Court  had  no  jurisdiction. 
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of  a  plan  of  arrangement  and  the  jurisdiction  the  Court 
might  have  after  a  final  order  discharging  the  receiver 
and  closing  the  estate.  This  difference  is  recognized  in 
the  statute  itself,^*^  the  reasons  for  which  are  self-evident. 
Upon  confirmation  of  a  plan  of  arrangement,  the  Court 
has  in  its  possession  the  consideration  which  has  been 
deposited  by  the  debtor  which  the  Court  must  administer 
pursuant  to  the  plan.  It  has  whatever  jurisdiction  might 
be  necessary  to  supervise  the  distribution  of  the  funds  in 
custodia  legis.  After  the  plan  has  been  consummated  and 
the  consideration  distributed,  there  is  nothing  further  for 
the  Court  to  do  and,  thus,  a  final  decree  is  entered  dis- 
charging the  receiver  and  closing  the  estate.^^  Thus,  prior 
to  the  final  decree,  the  plan  is  executory  and  the  Court  has 
jurisdiction  to  carry  out  the  plan,  but  after  it  has  been 
fully  executed  there  is  nothing  further  to  be  done. 

The  only  case  cited  by  the  Bank  in  the  lower  court  that 
involved  a  Chapter  XI  proceeding  was  Matter  of  Gordon 
(D.  C.  N.  Y.  1942),  44  Fed.  Supp.  581,  51  A.  B.  R.  (N. 
S.)  83,  affirmed  per  curiam  (1942,  2nd  Cir.),  131  F.  2d 
863.     In  that  case  the  debtor,  who  was  permitted  to  con- 


20Sections  369  and  372  of  the  Bankruptcy  Act    (11   U.   S.   C, 
Sees.  769,  772). 

-^This  was  the  situation  in  In  Matter  of  Wedgezvood  Hotel  Co. 
(1942,  7th  Cir.),  125  F.  2d  482,  48  A.  B.  R.  (N.  S.)  482,  which 
was  cited  by  the  Bank  to  the  Court  below.  The  jurisdiction  of  the 
reorganization  Court  was  invoked  subsequent  to  the  entry  of  the 
final  order  discharging  the  debtor  and  the  trustee.  The  Court  held 
that  there  was  no  jurisdiction  after  the  final  order.  The  distinc- 
tion between  this  situation  and  the  jurisdiction  of  the  reorganiza- 
tion Court  after  confirmation  but  before  the  final  order  has  been 
noted  by  the  Court  of  Appeals  for  the  7th  Circuit.  Matter  of 
Hermitage  Building  Corp.  (1938),  100  F.  2d  597,  38  A.  B.  R. 
(N.  S.)  667;  Matter  of  4145  Broadway  Hotel  Co.  (1942),  131  F 
2d  120,  51  A.  B.  R.  (N.  S.)  162. 
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tinue  the  operation  of  his  business  under  a  confirmed  plan 
of  arrangement,  defaulted  in  his  obligations  under  the  ar- 
rangement. The  plan,  as  confirmed,  made  an  express  pro- 
vision that  upon  such  a  default,  title  to  all  of  the  debtor's 
assets  was  to  vest  in  a  disbursing  agent  named  by  the 
Court.  The  debtor  sought  a  change  in  the  distribution  of 
the  assets  from  that  set  forth  in  the  plan  of  arrangement 
and  the  Court  quite  properly  held  that  inasmuch  as  no 
jurisdiction  was  reserved,  there  was  no  jurisdiction  in  the 
Court  to  entertain  the  application  of  the  debtor  to  reopen 
the  proceedings  so  as  to  alter  the  plan.  Clearly,  such  is 
not  our  case.  Here  there  was  an  express  reservation  of 
jurisdiction  to  hear  and  determine  any  and  all  contro- 
versies and  classifications  with  respect  to  any  claim  that 
had  been  filed  against  the  debtor. 

(c)  Under  the  Bankruptcy  Court's  Inherent  Juris- 
diction Over  the  Distribution  of  the  Funds  or 
Other  Assets  in  Its  Possession. 

Quite  apart  from  the  provisions  of  the  plan  of  arrange- 
ment and  the  order  of  confirmation,  which,  as  has  been 
shown,  expressly  reserved  jurisdiction  in  the  Court  to 
grant  the  relief  sought  by  the  receiver  in  his  petition,  the 
Bankruptcy  Court  has  exclusive  jurisdiction  over  the  dis- 
tribution of  the  funds  deposited  with  it  by  the  debtor  pur- 
suant to  the  plan. 

Under  Section  Z2>7  of  the  Bankruptcy  Act"  it  is  pro- 
vided that  the  debtor  shall  deposit  the  consideration  to  be 
distributed  to  the  creditors  "subject  to  the  order  of  the 
court."    Again,  Section  369  of  the  Act^^  provides  that  the 


2211  U.  S.  C.  Sec.  737. 
2311  U.  S.  C,  Sec.  769. 
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"court  shall  in  any  event  retain  jurisdiction  until  the  final 
allowance  or   disallowance   of   all   debts,   affected   by   the 
arrangement     .     .     .     which     .     .     .     have  been  proved, 
but  not  allowed  or  disallowed,     .     .     .     or     .     ,     .     are 
disputed  or  unliquidated.     .     .     ."     This  reservation  with 
respect  to  any  unallowed  or  disputed  or  unliquidated  claims 
is,  of  course,  independent  of  any  express  reservation  in 
the  plan.     Professor  Collier  has  stated  that  the  Court  has 
jurisdiction  "over  the  distribution  of  the  money  deposited 
by  the  debtor  for  priority  debts  and  for  the  costs  and  ex- 
penses, and  over  the  distribution  of  the  consideration,  if 
any,  deposited  by  the  debtor  for  creditors.     That  money 
and  consideration  are  deposited  'subject  to  the  order  of  the 
court'  and  are  distributed  'subject  to  the  control  of  the 
court.'  ""■*     In  our  case,  the  consideration  of  $500,000.00 
paid  into  the  Bankruptcy  Court  under  the  plan  of  arrange- 
ment constituted  the  i^cs  to  which  the  proceedings  pertained 
and  over  which  the  Bankruptcy  Court  has  exclusive  juris- 
diction. 

///  Matter  of  Pollak  Co.,  Inc.  (1936,  2nd  Cir.),  86  F.  2d 
99,  32  A.  B.  R.  (N.  S.)  409,  the  Court  described  a  contro- 
versy between  a  trustee  and  a  creditor  with  respect  to 
their  respective  rights  to  the  consideration  which  had  been 
deposited  under  a  confirmed  plan  of  arrangement  as  fol- 
lows: 

"It  relates  only  to  distribution  of  the  composition 
deposited,  as  to  which  the  court  retains  jurisdiction, 
so  lonc^  as  any  of  the  deposit  remains  undistributed." 


2^8  Collier  on  Bankruptcy  (14th  Ed.),  1241. 


—36— 

In  the  case  of  In  re  Hunter  Hotel  Enterprises  (D.  C. 
N.  Y.,  1941),  44  Fed.  Supp.  614  at  616,  the  Court  stated 
after  referring  to  Section  369  of  the  Bankruptcy  Act : 

"This  section  clearly  empowers  the  court  to  deter- 
mine controversies  with  respect  to  claims  which  have 
not  been  finally  settled  at  the  date  of  confirmation 
where  there  is  a  fund  available  out  of  which  a  favor- 
able judgment  might  be  satisfied." 

Section  312  of  the  Bankruptcy  Act^^  provides  that  in 
proceedings  under  Chapter  XI  the  jurisdiction,  powers 
and  duties  of  the  Bankruptcy  Court  shall  be  the  same  as 
the  Court  would  have  in  an  ordinary  bankruptcy  proceed- 
ing immediately  following  an  adjudication  in  bankruptcy, 
where  not  otherwise  inconsistent  with  the  provisions  of 
Chapter  XI.  Of  course  in  this  case  resort  need  not  be 
had  to  that  section  of  the  statute  by  reason  of  the  express 
inclusion  in  the  plan  of  the  reservation  of  jurisdiction  to 
the  same  extent  as  if  the  debtor  had  been  adjudicated  a 
bankrupt  with  the  receiver  having  been  elected  trustee  in 
bankruptcy.  The  section  is  merely  mentioned  herein  to 
demonstrate  that  even  without  such  express  reservation 
the  Court  would  have  had  jurisdiction  to  hear  and  deter- 
mine the  receiver's  petitions. 

A  very  recent  decision  of  the  Supreme  Court  gives  clear 
recognition  to  this  fundamental  aspect  of  the  jurisdiction 
of  the  Court  in  a  Chapter  XI  proceeding.    Thus  in  Manu- 


•11  U.  S.  C,  Sec.  712. 
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factiircrs  Trust  Company  v.  Becker  et  al.  (1949),  338 
U.  S.  304,  94  L.  Ed.  99  and  70  S.  Ct.  127,  which  was  a 
Chapter  XI  proceeding  in  which  the  trustee  sought  to 
subordinate  the  claims  of  certain  creditors  of  the  corpora- 
tion to  the  claims  of  all  the  other  creditors.  This  contro- 
versy between  the  trustee  and  the  claimants  whose  claims 
he  sought  to  subordinate  arose  after  confirmation  of  the 
plan.  Although  the  Supreme  Court  ruled  that  on  the 
evidence  in  the  record  there  was  not  a  sufficient  basis  to 
subordinate  the  claims,  there  was  implicit  in  its  ruling  a 
recognition  that  the  Bankruptcy  Court  had  jurisdiction  to 
hear  and  determine  the  trustee's  petition  to  subordinate. 
The  Court  stated: 

"Since  the  power  of  disallowance  of  claims,  con- 
ferred on  the  bankruptcy  court  by  §2  of  the  Act,  30 
Stat.  545,  11  U.  S.  C.  Sec.  11,  embraces  the  rejection 
of  claims  'in  whole  or  in  part,  according  to  the  equi- 
ties of  the  case'  {Pepper  v.  Litton,  308  U.  S.  295, 
304-305  (1939)),  the  court  may  undoubtedly  require 
limitation  of  the  amount  of  claims  in  view  of  equitable 
considerations.     .     .     ."^^ 

In  that  case  there  was  a  full  hearing  on  the  trustee's 
petition  to  subordinate  and  the  ruling  was  on  the  basis  of 
the  evidence.  In  our  case  the  lower  court  gave  no  oppor- 
tunity to  hear  the  equitable  considerations  for  the  reason 
that  it  ruled  that  it  was  without  jurisdiction  to  entertain 
the  petition. 


26338  U.  S.  304,  at  309,  Footnote  7. 
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II. 

The  Receiver,  Both  Under  the  Plan  and  Under  the 
Order  Confirming  It,  Had  the  Right,  Power,  Au- 
thority and  Duty  to  Present  the  Facts  Set  Forth 
in  His  Petition  to  the  Bankruptcy  Court,  and  to 
Invoke  the  Equitable  Jurisdiction  of  the  Court  to 
Defer  Any  Payment  of  Dividends  to  the  Bank  of 
America  Until  the  Claims  of  All  Other  Creditors 
Had  Been  Paid. 

This  point  is  but  a  corollary  to  the  first  point  made  herein 
as  to  the  jurisdiction  of  the  Court.  It  is  made  separately 
only  for  the  reason  that  the  Bank  of  America  made  a 
separate  objection  on  this  ground.^^ 

By  reason  of  the  identity  of  this  point  to  the  first  point 
made  herein,  all  of  the  argument  made  under  Point  I  is 
equally  applicable  here.  Suf^fice  it  to  say  that  under  the 
plan  the  receiver  was  expressly  given  all  the  authority  that 
a  trustee  in  bankruptcy  might  have  had.  Although  the 
Bank  has  repeatedly  conceded  that  a  trustee  in  bankruptcy 
would  have  such  authority,  it  argues  that  the  receiver  in 
this  case  does  not  have  such  authority. ^^     Here  again  the 


2'^The  referee  indicated  that  the  lack  of  jurisdiction  objection 
was  the  same  as  the  objection  made  by  the  bank  to  the  efifect  that 
the  receiver  was  without  authority  to  obtain  the  type  of  relief  sought 
in  his  petition  for  subordination  [Tr.  160]. 

^^In  its  brief  before  the  District  Court,  the  Bank  stated : 

"Counsel  for  the  Receiver  argues  quite  strenuously  .  .  . 
that  the  Bankruptcy  Court  and  a  Trustee  in  Bankruptcy  have 
the  power  and  jurisdiction  to  subordinate  the  payment  of  divi- 
dends on  claims  as  between  creditors  of  the  same  class.  We 
have  no  quarrel  with  these  authorities.  As  counsel  has  pointed 
out,  we  conceded  before  the  Referee  that  a  Bankruptcy  Court 
has  the  general  power  and  jurisdiction  in  a  pending  bank- 
ruptcy proceeding  to  adjudicate  such  controversies.  Our  point 
is  that  in  this  proceeding  and  under  the  order  of  confirmation 
entered  by  the  referee,  jurisdiction  to  determine  such  contro- 
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Bank  points  to  the  order  of  confirmation  as  somehow 
Hmiting  the  authority,  but  our  position  with  respect  to  that 
contention  has  already  been  set  forth  herein. 

The  following  are  but  a  few  of  the  numerous  cases 
recognizing  the  authority  of  a  trustee  in  bankruptcy  to 
bring  appropriate  proceedings  before  the  Bankruptcy  Court 
to  determine  whether  the  claims  of  certain  creditors  should 
be  subordinated  to  other  creditors  of  the  same  class. 

Pepper  v.  Litton,  308  U.  S.  295,  41  Am.  B.  R. 
(N.  S.)  279,  84  L.  Ed.  281,  60  S.  Ct.  2Z^', 

American  Surety  Co.  v.  Sanipsell  (1946),  327 
U.  S.  269,  90  L.  Ed.  663,  66  S.  Ct.  571 ; 

G oldie  V.  Cox  (1942,  8th  Cir.),  130  F.  2d  695,  50 
A.  B.  R.  (N.  S.)  560; 

In  re  Loewers  Gambrinus  Brewery  Co.  (1948,  2nd 
Cir.),  167  F.  2d  318; 

Bank  of  America  National  Trust  •&  Savings  Asso- 
ciation V.  Erickson  (1941,  9th  Cir.),  117  F.  2d 
796,  45  A.  B.  R.  (N.  S.)  503. 

The  authority  of  the  Bankruptcy  Court's  administrator 
to  initiate  such  proceedings  is  expressly  provided  in  Section 
341  of  the  Act^^  wherein  it  gives  him  all  of  the  powers 
and  duties  that  a  trustee  in  bankruptcy  would  have  after 
the  entry  of  an  order  of  adjudication  in  an  ordinary  bank- 
ruptcy  proceeding,   which   authority   was    expressly   con- 


versies  has  not  been  reserved,  and  under  the  statute  and  deci- 
sions the  Court's  general  equity  powers  and  general  bankruptcy 
powers  have  been  limited  to  the  jurisdiction  reserved  by  the 
order  confirming  the  plan." 


2911  U.  S.  C,  Sec.  741. 
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ferred  on  the  receiver  in  this  case  by  the  confirmed  plan 
of  arrangement. 

There  is  a  similar  authorization  to  the  Bankruptcy- 
Court's  officers  in  all  of  the  other  types  of  proceedings 
covered  by  the  Bankruptcy  Act.^° 

The  Bank  has  strenuously  urged  that  the  case  of  Wal- 
lace V.  Ohio  Valley  Bank  (1924,  4th  Cir.),  2  F.  2d  53,  4 
A.  B.  R.  (N.  S.)  594,  supports  its  position.  We  respect- 
fully submit,  however,  that  the  case  supports  the  position 
of  the  appellant  herein.  In  that  case  the  facts  involved 
and  the  ruling  are  stated  by  the  Court  as  follows : 

"Another  of  the  trustee's  exceptions  goes  to  the 
entire  claim  of  the  bank.  It  alleges  that  the  bank  for 
the  purpose  of  getting  undeserved  credit  for  the  bank- 
rupt knowingly  made  false  statements  as  to  the  lat- 
ter's  financial  condition  and  that  those  to  whom  they 
were  made  acted  upon  them  and  suffered  thereby. 
The  trustee  argues  that  in  consequence  the  bank  is 
not  entitled  to  receive  anything  from  the  bankrupt 
estate  until  after  its  other  creditors  have  been  paid 
in  full.  To  sustain  this  exception  the  trustee  relies 
upon  the  telegram  and  the  letter  sent  by  the  bank  to 
Greenbaum  and,  as  we  understand  the  record,  upon 
them  alone.     If  they  made  the  bank  liable  to  anyone 


■^"Chapter  VIII.  Agricultural  Compositions  and  Extensions,   Sec- 
tion 75(m)    (11  U.  S.  C,  Sec.  203(m)); 

Railroad   Reorganization,   Section   77(c)(2)    (11    U.    S.   C.    Sec. 
205(c)(2)); 

Chapter  X,  Corporate  Reorganization,  Section  114   (11   U.  S.  C, 
Sec.  514); 

Chapter  XI.  Real  Property  Arrangements.  Section  441   (11  U.  S. 
C,  Sec.  841); 

Chapter  XTII,  Wage  Earners'  Plan,  Section  636   (11   U.   S.  C, 
Sec.  1036). 
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as  to  which  we  intimate  no  opinion  whatever,  it  was 
to  Greenbaum.  If  anyone  was  deceived  by  them,  it 
was  Greenbaum  and  it  alone  suffered  from  them.  The 
money  the  bankrupt  obtained  from  it  went  to  swell 
the  bankrupt's  resources  and  to  a  greater  or  less  ex- 
tent benefited  the  bankrupt's  other  creditors.  As 
representing  them,  the  trustee  has  not  been  hurt. 
Doubtless  a  case  can  be  conceived  in  which  a  creditor 
of  a  debtor  in  failing  circumstances  may  for  its  own 
purposes  seek  by  knowingly  false  statements  to  obtain 
credit  for  the  debtor  from  any  or  from  all  who  may 
deal  with  the  latter.  Under  such  conditions  it  may 
be  that  the  trustee  as  representing  the  creditors  gen- 
erally has  the  right  to  insist  that  in  the  distribution 
of  the  bankrupt's  estate,  the  improper  action  of  the 
one  creditor  shall  estop  it  from  competing  with  its 
victims,  but  such  rule  of  law,  if  it  exists,  has  no  appli- 
cation to  the  instant  case.  The  learned  court  below 
was  right  in  overruling  this  exception." 

It  is  apparent  from  a  reading  of  the  above  quoted  por- 
tion of  the  opinion  that  the  Court  recognized  that  the 
trustee  would  have  authority  to  bring  the  controversy  to 
the  court's  attention  for  determination.  The  Court  af- 
firmed the  ruling  against  the  trustee  because  the  trustee 
had  failed  to  prove  that  the  alleged  inequitable  conduct  of 
the  bank  affected  any  more  than  one  creditor,  but  recog- 
nized the  possibility  of  the  trustee's  successfully  subordi- 
nating the  claim  of  the  bank  if  he  could  show  that  the 
course  of  conduct  affected  all  of  the  unpaid  creditors  of 
the  bankrupt.     The  doubts  expressed  by  the  Court  as  to 
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the  right  to  subordinate  a  claim  under  such  circumstances 
whereby  all  of  the  creditors  were  affected  have  now  been 
removed  by  the  line  of  Supreme  Court  decisions  com- 
mencing with  Pepper  v.  Litton.  The  Court  of  Appeals 
for  the  Third  Circuit  has  recently  had  occasion  to  make 
the  following  observation  on  the  current  trend  of  decisions 
broadening  the  scope  of  the  jurisdiction  of  the  Bankruptcy 
Court : 

"The  tendency  of  judicial  interpretation  of  the  Act 
has  been  in  the  direction  of  progressive  liberalization 
in  respect  of  the  operation  of  the  bankruptcy  power 
so  as  to  meet  the  challenge  of  present  day  economic 
and  business  conditions.  Continental  Illinois  National 
Bank  &  Trust  Co.  v.  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.,  1935,  294  U.  S.  648,  675,  676,  55  S.  Ct.  595, 
79  L.  Ed.  1110.  Among  the  powers  granted  under 
the  Act  are  the  collection  and  distribution  of  the 
estates  of  bankrupts  and  the  determination  of  contro- 
versies in  relation  thereto.  The  bankruptcy  court  may 
invoke  its  equitable  powers  to  the  end  that  fraud  will 
not  prevail,  that  substance  will  not  give  way  to  form, 
that  technical  considerations  will  not  prevent  substan- 
tial justice  from  being  done.  By  reason  of  the  ex- 
press provisions  of  Sec.  2  and  Sec.  57,  sub.  k,  these 
powers  are  to  be  exercised  in  the  allowance,  disallow- 
ance or  subordination  of  claims  according  to  the 
equities  of  the  case.  Pepper  v.  Litton,  1939,  308 
U.  S.  295,  60  S.  Ct.  238,  84  L.  Ed.  281." 

{In  re  International  Pozvcr  Securities  Corporation 
(1948),  170  F.  2d  399  at  402.) 
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In  our  case,  it  was  alleged  in  the  supplement  to  the 
original  petition  that  "the  current  unpaid  trade  creditors 
in  the  within  reorganization  proceedings  extended  credit 
to  the  debtor  substantially  in  reliance  upon  the  position 
taken  by  the  Bank  of  America  and  the  misinformation 
circulated  by  it  in  connection  with  the  financial  condition 
of  the  debtor  and  the  purported  financial  support  thereof 
by  Northrop  Aircraft,  Inc. ;  that  the  Bank  of  America 
well  knew  that  the  said  creditors  would  so  rely  upon  the 
facts  as  alleged  hereinabove  in  extending  credit  to  the 
debtor  herein"  [Tr.  65].  A  similar  allegation  is  contained 
in  the  amended  petition  of  the  trustee  [Tr.  104]. 

By  reason  of  the  ruling  of  the  Referee  and  District 
Court  below,  the  receiver  has  never  had  an  opportunity  to 
prove  those  allegations.  Of  course,  if  he  fails  in  his  proof 
and  is  able  to  show  that  only  one  or  two  creditors  were 
misled  by  the  Bank's  conduct,  his  attempt  to  subordinate 
the  claim  of  the  Bank  may  be  unsuccessful  as  to  other 
creditors.  In  asking  this  Court  to  reverse  the  rulings 
below,  the  receiver  is  merely  asking  to  be  afforded  his 
day  in  court. 

The  Bank  has  also  relied  on  In  re  Railroad  Supply  Co. 
(1935,  7th  Cir.),  78  F.  2d  530,  29  A.  B.  R.  (N.  S.)  444, 
but  that  case  is  not  in  point  because  it  involved  the  at- 
tempt of  one  creditor  in  a  bankruptcy  proceeding  to  sub- 
ordinate the  claim  of  another  creditor.  The  Bank  should 
be  well  aware  of  this  distinction  because  this  Court  has 
already  had  occasion  to  indicate  its  view  to  the  Bank  with 
respect  to  the  applicability  of  the  Railroad  Supply  case  to  a 
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situation  where  the  evidence  showed  that  all  of  the  cred- 
itors had  been  affected  by  the  conduct  complained  of.  In 
Bank  of  America  v.  Erickson  (1941,  9th  Cir.),  117  F.  2d 
796,  45  A.  B.  R.  (N.  S.)  503,  this  Court  stated: 

".  .  .  Appellant  cites  In  re  Railroad  Supply 
Co.  (C.  C.  A.,  7th  Cir.),  29  Am.  B.  R.  (N.  S.)  444, 
78  F.  (2d)  530,  as  supporting-  its  contention.  There 
the  court  declined  to  defer  distribution  pending  dis- 
position of  a  dispute  between  two  creditors  whose 
controversy  was  of  no  concern  to  other  creditors  or 
to  the  estate.  The  Circuit  Court  of  Appeals  affirmed, 
believing  the  course  discretionary  and  holding  that 
the  discretion  had  not  been  abused.  The  decision  ob- 
viously does  not  support  appellant.  The  present 
agreement  affects  all  creditors,  and  a  determination 
in  bankruptcy  of  the  rights  fixed  by  it  is  essential 
to  an  orderly  administration  of  the  estate."^^ 


^^The  other  cases  that  were  relied  upon  by  the  Bank  before  the 
Referee  and  the  District  Court  involve  identical  situations  with 
identical  holdings.  {Ingram  v.  Lehr  (1930,  9th  Cir.),  41  F.  2d 
169,  16  A.  B.  R.  (N.  S.)  215;  Matter  of  Bowman  Hardware  & 
Electric  Co.  (1933,  7th  Cir.),  67  F.  2d  792,  24  A.  B.  R.  (N.  S.) 
405.)  In  each  case  the  respective  court  ruled  that  the  trustee  did 
not  prevail  because  he  was  able  to  show  that  the  conduct  com- 
plained of  misled  only  one  creditor  of  the  estate.  The  Bank  also 
cited  Moore  v.  Bay  (1931),  284  U.  S.  4,  76  L.  Ed.  133,  but  did 
not  make  clear  just  how  the  rule  of  that  case  has  any  application 
to  the  instant  case ;  appellant  has  no  quarrel  with  the  rule  of  Moore 
V.  Bay  and  does  not  attempt,  in  support  of  his  position,  either  to 
apply  it  or  to  avoid  it. 
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III. 
The    Facts    Set    Forth    in    Petition    and    Supplement 
Thereto,  or  in  the  Amended  Petition,  if  Proved, 
Would  Entitle  the  Receiver  to  the  Relief  Prayed 
For. 

The  authorities  discussed  and  referred  to  in  the  preced- 
ing portions  of  this  brief,  estabHsh  the  rule  that  a  Bank- 
ruptcy Court  has  jurisdiction,  upon  a  proper  showing,  to 
subordinate  the  payment  of  the  claims  of  one  creditor  to 
those  of  other  creditors  of  the  same  class  where  such 
subordination  will  further  the  ends  of  justice  and  equity. 
While  the  Referee  orally  expressly  refused  to  hold  that 
the  pleadings  of  the  receiver  did  not  state  facts  sufficient 
to  entitle  him  to  the  relief  prayed  for  [Tr.  159-160],  the 
Referee's  written  order  [Tr.  83],  and  the  order  of  the 
District  Court  affirming  the  Referee  [Tr.  150]  are  sub- 
ject to  the  interpretation  that  the  pleadings  of  the  re- 
ceiver were  substantially  deficient,  because  both  orders 
contain  a  recital  that  all  the  objections  set  forth  in  the 
Bank's   response  are  well   founded. 

We  strenuously  urge  that  in  this  respect  the  District 
Court  and  the  Referee  erred,  which  error  was  compounded 
by  the  refusal  to  grant  the  receiver  permission  to  amend 
his  pleadings.  While  the  pleadings  were  lengthy,  their 
import  can  be  summarized  as  follows  [Tr.  58-66]  : 

The  Bank  of  America  was  thoroughly  familiar 
with  the  many  financial  reports  regularly  submitted 
to  it  by  the  debtor.  These  reports  showed  that  for 
a  considerable  period  of  time  prior  to  the  commence- 
ment of  the  Chapter  XI  proceedings,  the  debtor  was 
insolvent  and  was  in  default  under  its  loan  agree- 
ment with  the  Bank.    During  this  period,  the  Bank 
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was  aware  of  the  fact  that  the  debtor  was  giving 
the  Bank  as  a  credit  reference  to  all  persons  making 
credit  inquiries  of  the  debtor  and  that  in  response  to 
such  inquiries,  the  Bank,  despite  the  aforesaid  knowl- 
edge of  the  unsound  financial  condition  of  the  debtor, 
gave  information  to  all  who  inquired  that  the  debtor 
was  in  sound  financial  condition  and  that  it  was  a 
wholly-owned  subsidiary  of  Northrop  Aircraft  and 
indicated  that  Northrop  would  pay  the  debts  of  Sals- 
bury,  the  debtor  herein.  The  Bank  gave  similar  in- 
formation to  credit  agencies,  which  information  the 
Bank  knew  would  be  included  in  financial  reports 
distributed  by  those  agencies  and  which  reports 
would  be  used  by  persons  in  determining  whether  or 
not  to  extend  credit  to  the  debtor.^"  The  persons  who 
are  now  the  existing  unsecured  trade  creditors  of 
the  debtor,  relied  upon  this  misinformation  furnished 
by  the  Bank  in  determining  to  extend  credit  to  the 
debtor.    At  all  times  referred  to  in  the  pleadings,  the 


^^This  Court  has  recently  had  occasion  to  comment  on  the  pur- 
pose of  such  credit  reference  reports  in  Yates  v.  Boteler  (1947, 
9th  Cir.),  163  F.  2d  953,  in  which  it  was  held  that  the  giving  of 
false  financial  information  to  Dun  &  Bradstreet  was  a  sufficient 
basis  to  deny  a  discharge  in  bankruptcy.  The  Court  observed, 
"The  appellant  is  described  by  his  counsel  as  being  an  unlearned 
man,  unversed  in  the  devious  ways  of  accountancy.  But  we  doubt 
that  any  practical  businessman  of  the  present  day  could  be  so  naive 
as  to  be  unaware  of  the  purpose  for  which  credit  agencies  are  es- 
tabhshed."    (163  F.  2d  at  956.) 

The  receiver's  amended  petition  contained  a  positive  allegation 
that  the  Bank  had  given  false  information  pertaining  to  the  debtor 
to  Dun  &  Bradstreet   [Tr.  99]. 


Bank  knew  that  the  debtor  was  insolvent  and  was 
in  default  under  its  loan  agreement  with  the  Bank.'^^ 

The  foregoing  summary  of  the  pleadings  relates  only 
to  the  original  pleadings.  The  amended  petition  of  the 
receiver  was  not  ruled  upon  by  the  Referee  and,  appar- 
ently, was  not  ruled  upon  by  the  District  Court  because 
the  Referee  indicated  that  he  would  not  consider  the 
amended  petition  in  connection  with  his  ruling,  having  ex- 
pressly refused  to  give  the  receiver  leave  to  file  it  [Tr. 
165-166].  The  amended  petition  contained  a  more  com- 
plete statement  of  facts  upon  which  the  receiver  relied  in 
support  of  his  prayer  to  subordinate  the  claim  of  the 
Bank  [Tr.  92-107]. 

No  purpose  would  be  served  by  repeating  in  this  portion 
of  the  brief  the  references  to  the  numerous  cases  recog- 
nizing the  power  and  duty  of  the  Bankruptcy  Court  to 
grant  such  relief  when  the  circumstances  warrant  it.  A 
few  of  the  cases  on  this  point  are  collected  in  the  foot- 


^^The  pleadings  contained  separate  and  alternative  allegations 
concerning  subordination  of  the  Bank's  claim  with  respect  to  the 
$75,000.00  paid  to  the  receiver  by  Northrop  in  settlement  of  the 
receiver's  objections  to  Northrop's  claim  [Tr.  60-61].  Subse- 
quently, however,  the  Bank  obtained  from  Northrop  an  amount 
equal  to  the  amount  that  the  Bank  would  have  received  from  the 
Northrop  dividend  [Tr.  76-78].  The  exact  amount  of  the  payment 
does  not  appear  in  the  record  but  an  estimate  is  made  in  the  origi- 
nal indemnity  agreement  in  the  sum  of  approximately  $90,000.00 
[Tr.  69].  By  reason  of  this  payment,  the  Bank  has  released  the 
receiver  from  any  liability  with  respect  to  any  dividends  from  the 
Northrop  claim  unless  additional  assets  are  recovered  by  the  re- 
ceiver  [Tr.  78]. 


—48— 

note.^'*  For  the  convenience  of  the  Court  we  have  included 
as  an  appendix  to  this  brief,  references  to  the  leading 
bankruptcy  texts  dealing  with  this  subject. 

One  of  the  cases  which  is  of  particular  significance  is 
Columbia  Gas  &  Electric  Corporation  v.  United  States, 
et  al.  (1945,  6th  Cir.),  151  F.  2d  461,  rehearing  denied 
135  F.  2d  101,  Cert.  den.  329  U.  S.  737.  That  case  in- 
volved a  Chapter  X  proceeding  in  which  the  trustee  had 
successfully  objected  to  the  claim  of  Columbia  Gas  &  Elec- 
tric Corporation.  The  basis  for  the  objection  was  that 
Columbia  Gas  &  Electric  had  acquired  its  claim  against 
the  debtor  as  a  part  of  a  scheme  in  violation  of  the  Anti- 
Trust  Laws  to  obtain  a  monopoly  in  the  field  in  which  the 
debtor  had  been  engaged.  The  Court  of  Appeals  modified 
the  holding  by  providing  that  the  claim  should  not  be  dis- 
allowed but  should  be  subordinated  to  the  claims  of  all 


34 /n  re  Headley  (1899,  D.  C,  Mo.),  97  Fed.  765,  3  A.  B.  R. 
272; 
In  re  Royce  Dry  Goods  (1904,  D.  C,  Mo.),  133  Fed.  100,  13 

A.  B.  R.  257; 
Carter  v.  Bogden  (1926,  8th  Cir.),  13  F.  2d  90,  8  A.  B.  R. 

(N.  S.)  247; 
Bird  &  Sons  v.  Tobin  (1935,  8th  Cir.),  78  F.  2d  371,  100  A. 

L.  R.  654,  29  A.  B.  R.  (N.  S.)  171 ; 
Pepper  v.  Litton  (1939).  308  U.  S.  295,  84  L.  Ed.  281,  60  S. 

Ct.  238,  41  A.  B.  R.   (N.  S.)  279; 
Bank  of  America  v.  Erickson  (1941,  9th  Cir.),  117  F.  2d  796, 

45  A.  B.  R.  (N.  S.)   503; 
Goldie  V.  Cox  (1942,  8th  Cir.),  130  F.  2d  695,  50  A.  B.  R. 

(N.  S.)  560; 
Prudence  Realization  Corp.  v.  Geist  (1942),  316  U.  S.  89,  86 

L.  Ed.  1293,  62  S.  Ct.  978; 
Columbia   Gas   &   Electric   Corp.   v.    U.   S.    (1945,   6th    Cir.), 

151  F.  2d  461 ;  rehearing  denied,  153  F.  2d  101 ;  Cert,  den., 

329  U.  S.  737 ; 
In  re  Loewer's  Gambrinus  Brewery  Co.  (1948,  2nd  Cir.),  167 

F.  2d  318. 
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other  creditors  by  reason  of  the  conduct  of  the  claimant 
which  was  found  to  be  detrimental  and  prejudicial  to  the 
debtor  and  all  of  the  creditors  thereof.  In  denying  a  re- 
hearing, the  Court  of  Appeals  stated: 

"We  have  given  careful  consideration  to  the  peti- 
tion and  the  argument  for  modification  contained 
therein.  (1)  We  have  noted  the  observation  in 
Prudence  Realisation  Corp.  v.  Geist,  supra,  wherein 
the  Supreme  Court,  in  referring  to  the  Court  of 
Appeals  decision  therein,  said  [316  U.  S.  89,  62  S. 
Ct.  981]  :  'It  recognized  also  that  the  equity  powers 
of  the  bankruptcy  court  may  be  exerted  to  subordinate 
the  claims  of  one  claimant  to  those  of  others  of  the 
same  class  where  his  conduct  in  acquiring  or  assert- 
ing his  claim  is  contrary  to  established  equitable 
principles.'  Putting  aside  the  question  whether  the 
recited  observation  bore  upon  decision,  in  view  of 
the  specific  facts  of  the  Prudence  case,  we  find  our- 
selves unable  to  construe  it  as  a  limitation  upon  the 
equity  powers  of  the  court  to  subordinate  claims  ac- 
quired in  pursuit  of  illegal  or  inequitable  conduct  to 
those  of  creditors  of  a  single  class  where  it  has  been 
made  clear,  as  in  the  present  case,  that  the  inevitable 
result  of  established  illegal  or  inequitable  conduct  has 
irrevocably  impaired  the  interests  of  creditors  of 
every  class,  however  difficult  it  may  be  at  a  later 
date  to  measure  such  impairment."  (153  F.  2d  101- 
102. )'' 


^^The  only  case  cited  by  the  Bank  as  being  contrary  to  this 
fundamental  equitable  principle  is  Croivder  v.  Allan  West  Com- 
mission Co.  (1913,  8th  Cir.).  213  Fed.  177,  32  A.  B.  R.  134. 
Whether  or  not  the  age  of  the  case  renders  it  of  doubtful  au- 
thority today  in  the  light  of  the  recent  trends,  it  is  clearly  distin- 
guishable from  our  case.  There  the  Court  of  Appeals  affirmed 
the  trial  court's  refusal  to  subordinate  the  claim  of  a  creditor  be- 
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Conclusion. 

The  ruling  of  the  Referee  and  the  District  Court  places 
the  conduct  of  the  Bank  as  set  forth  in  the  receiver's 
pleadings  beyond  the  reach  of  the  Bankruptcy  Court.  The 
authorities  hereinabove  referred  to  would  require,  upon 
proof  of  the  conduct  complained  of,  that  the  claim  of  the 
Bank  be  subordinated  to  the  claims  of  all  other  creditors. 
The  record  in  this  case  reveals  that  even  if  the  Bank's 
claim  were  to  be  subordinated  to  the  claims  of  all  other 
creditors,  the  Bank  would  still  fare  better  with  respect 
to  its  pro  rata  recovery  from  the  debtor's  estate  than  all 
of  the  other  creditors  whom  the  receiver  has  alleged  were 
misled  by  the  conduct  of  the  Bank.  The  Bank's  claim, 
as  filed  in  this  proceeding,  was  filed  as  a  partially  secured 
debt  [Tr.  124-128].  The  security  consisted  of  a  deed 
of  trust  on  the  real  estate  owned  by  the  debtor  [Tr.  135- 
147].  The  face  of  the  claim  shows,  however,  that  the 
security  was  given  to  secure  an  indebtedness  evidenced  by 
a  promissory  note  in  the  sum  of  $180,000.00  [Tr.  125, 
127-129],  but  the  Bank  was  able  to  take  advantage  of  the 
provision  in  the  deed  of  trust  that  it  was  given  to  secure 
any  future  advances  that  might  have  been  made  by  the 
Bank  to  the  debtor  [Tr.  125,  137].  Although  the  printed 
record  before  this  Court  does  not  make  it  apparent,  in 
the  original  deed  of  trust  this  catch-all  clause  was  buried 


cause  there  v/as  no  showing  that  the  creditor  had  given  false  infor- 
mation to  other  creditors.  There  was  merely  an  omission  to  give 
information  to  creditors  as  to  all  of  the  facts  within  the  knowledge 
of  the  creditor  whose  claim  the  trustee  sought  to  subordinate. 
In  our  case,  it  is  alleged  that  the  Bank  knowingly  gave  false  and 
misleading  information.  If  these  allegations  are  proved,  the  receiver 
would  be  entitled  to  the  relief  requested  and  there  is  nothing  in  the 
Crowder  case  in  any  way  contrary  thereto. 
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in  a  mass  of  small  print,  along  with  the  more  usual  provi- 
sions of  the  normal  type  of  deed  of  trust. 

The  Bank  asserted  that  the  value  of  the  security  at 
the  time  of  the  commencement  of  the  bankruptcy  pro- 
ceedings was  in  excess  of  $300,000.00  [Tr.  126],  on 
which  the  Bank  asserted  its  rights,  notwithstanding  the 
fact  that  the  note  it  was  given  to  secure  had  been  paid 
down  to  $159,300.00  [Tr.  129].  The  Bank  was  able 
to  obtain  from  Northrop  Aircraft,  the  parent  corporation 
of  the  debtor  in  these  proceedings,  approximately  $90,- 
000.00  [Tr.  76-78],  although  the  receiver  had  alleged 
that  the  Bank  was  the  one  creditor  that  had  actual  knowl- 
edge that  Northrop  was  not  guaranteeing  the  indebtedness 
of  the  debtor;  the  Bank  had  exacted  from  Northrop  an 
agreement  to  subordinate  payment  of  all  of  Northrop's 
claims  against  the  debtor,  to  the  claims  of  the  Bank  of 
America  [Tr.  61].  The  Bank  was  further  able  to  bet- 
ter its  position  by  reason  of  the  attempted  exercise  of  an 
alleged  banker's  lien  and  offset  by  means  of  which  the 
Bank  seized  commercial  paper  and  merchandise  of  a 
value  of  approximately  $175,000.00   [Tr.   126]. '" 

It  clearly  appears  from  these  facts  that  the  Bank  will 
succeed  in  its  efforts  to  realize  100  cents  on  the  dollar  on 
all  of  the  indebtedness  owing  from  the  debtor  to  the  Bank, 
either  as  the  result  of  dividends  received  out  of  the  bank- 
ruptcy proceeding  or  as  the  result  of  the  assertion  of  an 
alleged  moral  obligation  against  the  parent  of  the  debtor 
to  make  the  Bank  whole  [Tr.  103].     But  the  appellant  is 


^^This  is  the  matter  which  is  now  pending  before  this  Court 
in  the  proceedings  numbered  12206  between  the  same  parties  as  are 
involved  in  the  instant  appeal. 


—50— 

Conclusion. 

The  ruling  of  the  Referee  and  the  District  Court  places 
the  conduct  of  the  Bank  as  set  forth  in  the  receiver's 
pleadings  beyond  the  reach  of  the  Bankruptcy  Court.  The 
authorities  hereinabove  referred  to  would  require,  upon 
proof  of  the  conduct  complained  of,  that  the  claim  of  the 
Bank  be  subordinated  to  the  claims  of  all  other  creditors. 
The  record  in  this  case  reveals  that  even  if  the  Bank's 
claim  were  to  be  subordinated  to  the  claims  of  all  other 
creditors,  the  Bank  would  still  fare  better  with  respect 
to  its  pro  rata  recovery  from  the  debtor's  estate  than  all 
of  the  other  creditors  whom  the  receiver  has  alleged  were 
misled  by  the  conduct  of  the  Bank.  The  Bank's  claim, 
as  filed  in  this  proceeding,  was  filed  as  a  partially  secured 
debt  [Tr.  124-128].  The  security  consisted  of  a  deed 
of  trust  on  the  real  estate  owned  by  the  debtor  [Tr.  135- 
147].  The  face  of  the  claim  shows,  however,  that  the 
security  was  given  to  secure  an  indebtedness  evidenced  by 
a  promissory  note  in  the  sum  of  $180,000.00  [Tr.  125, 
127-129],  but  the  Bank  was  able  to  take  advantage  of  the 
provision  in  the  deed  of  trust  that  it  was  given  to  secure 
any  future  advances  that  might  have  been  made  by  the 
Bank  to  the  debtor  [Tr.  125,  137].  Although  the  printed 
record  before  this  Court  does  not  make  it  apparent,  in 
the  original  deed  of  trust  this  catch-all  clause  was  buried 


cause  there  was  no  showing  that  the  creditor  had  given  false  infor- 
mation to  other  creditors.  There  was  merely  an  omission  to  give 
information  to  creditors  as  to  all  of  the  facts  within  the  knowledge 
of  the  creditor  whose  claim  the  trustee  sought  to  subordinate. 
In  our  case,  it  is  alleged  that  the  Bank  knowingly  gave  false  and 
misleading  information.  If  these  allegations  are  proved,  the  receiver 
would  be  entitled  to  the  relief  requested  and  there  is  nothing  in  the 
Crowder  case  in  any  way  contrary  thereto. 
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in  a  mass  of  small  print,  along  with  the  more  usual  provi- 
sions of  the  normal  type  of  deed  of  trust. 

The  Bank  asserted  that  the  value  of  the  security  at 
the  time  of  the  commencement  of  the  bankruptcy  pro- 
ceedings was  in  excess  of  $300,000.00  [Tr.  126],  on 
which  the  Bank  asserted  its  rights,  notwithstanding  the 
fact  that  the  note  it  was  given  to  secure  had  been  paid 
down  to  $159,300.00  [Tr.  129].  The  Bank  was  able 
to  obtain  from  Northrop  Aircraft,  the  parent  corporation 
of  the  debtor  in  these  proceedings,  approximately  $90,- 
000.00  [Tr.  76-78],  although  the  receiver  had  alleged 
that  the  Bank  was  the  one  creditor  that  had  actual  knowl- 
edge that  Northrop  was  not  guaranteeing  the  indebtedness 
of  the  debtor;  the  Bank  had  exacted  from  Northrop  an 
agreement  to  subordinate  payment  of  all  of  Northrop's 
claims  against  the  debtor,  to  the  claims  of  the  Bank  of 
America  [Tr.  61].  The  Bank  was  further  able  to  bet- 
ter its  position  by  reason  of  the  attempted  exercise  of  an 
alleged  banker's  lien  and  offset  by  means  of  which  the 
Bank  seized  commercial  paper  and  merchandise  of  a 
value  of  approximately  $175,000.00   [Tr.   126].'' 

It  clearly  appears  from  these  facts  that  the  Bank  will 
succeed  in  its  efforts  to  realize  100  cents  on  the  dollar  on 
all  of  the  indebtedness  owing  from  the  debtor  to  the  Bank, 
either  as  the  result  of  dividends  received  out  of  the  bank- 
ruptcy proceeding  or  as  the  result  of  the  assertion  of  an 
alleged  moral  obligation  against  the  parent  of  the  debtor 
to  make  the  Bank  whole  [Tr.  103].     But  the  appellant  is 


^^This  is  the  maUer  which  is  now  pending  before  this  Court 
in  the  proceedings  numbered  12206  between  the  same  parties  as  are 
involved  in  the  instant  appeal. 
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not  relying  on  these  facts  on  this  appeal.  The  appellant 
is  merely  asking,  on  behalf  of  all  of  the  unsecured  and 
unpaid  creditors  of  the  debtor,  to  have  the  opportunity  to 
prove  that  the  Bank  was  guilty  of  such  conduct  in  its 
dealings  with  the  other  creditors  of  the  debtor  as  to  re- 
quire, under  the  governing  authorities,  the  subordination 
of  the  Bank's  claim  against  the  debtor  to  the  claims  of 
those  creditors  of  the  debtor  who  have  suffered,  and  will 
suffer,  by  reason  of  false  and  misleading  information 
given  to  them  by  the  Bank. 

The  record  in  this  case  requires  a  reversal  of  the  rul- 
ings below.  The  Bankruptcy  Court  clearly  has  jurisdiction 
to  subordinate  the  claim  of  one  creditor  to  the  claim  of 
all  others  upon  proof  of  the  facts  alleged  by  the  receiver 
in  his  petition  for  subordination.  Appellant  appears  be- 
fore this  Court  on  this  appeal  on  behalf  of  all  of  the 
creditors  of  the  debtor,  asking  for  his  day  in  court,  re- 
questing merely  that  he  be  allowed  the  opportunity  to 
prove  the  allegations  of  his  petition  and  supplement  there- 
to, which,  for  purposes  of  this  appeal,  are  admitted.  Ap- 
pellant also  urges  that  the  ruling  of  this  Court  should  in- 
clude the  authorization  for  the  receiver  to  proceed  on  his 
amended  petition,^'^  which  includes  more  complete  allega- 
tions by  reason  of  additional  information  acquired  by  the 
receiver  through  use  of  the  discovery  procedure  provided 
by  the  Federal  Rules  of  Civil  Procedure. 


^■'Although  the  Bankruptcy  Court  expressly  refused  to  consider 
or  rule  upon  the  amended  petition,  we  respectfully  urge  this  Court 
to  pass  upon  the  sufficiency  of  the  amended  petition.  Only  in  this 
way  will  the  trial  court  have  the  benefit  of  this  Court's  views  on 
the  amended  petition  in  the  event  there  is  a  reversal  of  the  lower 
court's  ruling  and  the  case  remanded  for  further  proceedings. 
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If  the  rulings  below  are  to  be  sustained,  the  necessary 
implication  is  that  under  the  Bankruptcy  Act,  a  creditor 
who  has  knowingly  and  wilfully  given  false  information 
to  other  creditors,  on  the  basis  of  which  said  other  credi- 
tors extended  credit  to  the  bankrupt,  can  participate  in 
the  proceeds  of  the  bankrupt's  assets  on  an  equal  basis 
with  the  very  creditors  it  misled.  We  do  not  believe  that 
such  conduct  has  suddenly  become  beyond  the  reach  of 
the  Bankruptcy  Court. 

Dated:     This  26th  day  of  June,  1950. 

Respectfully  submitted, 

Gendel  &  Raskoff, 
By  H.  Miles  Raskoff, 

Attorneys  for  Appellant. 


APPENDIX. 

3  Collier  on  Bankruptcy,  14th  Ed.,  §57d.  The  Judicial 
Act  of  Allowance,  Disallowance,  Postponement  or  Subor- 
dination; §2a(2). 

******** 

"Allowance  and  disallowance  are  judicial  acts. 
Jurisdiction  to  allow  and  disallow  is  based  on  §2a(2) ; 
and  the  jurisdiction  of  the  bankruptcy  court  in  this 
respect  is  exclusive  of  all  other  courts.  In  passing 
on  an  allowance  of  claims  the  court  sits  as  a  court 
of  equity,  which  gives  it  far-reaching  powers  'to 
sift  the  circumstances  surrounding  any  claim  to  see 
that  injustice  or  unfairness  is  not  done  in  admin- 
istration of  the  bankrupt  estate.'  Mere  reasons  of 
equity  may  sometimes  require  that  a  creditor's  claim 
be  either  totally  disallowed  or  subordinated  to  the 
claims  of  all  or  of  certain  other  general  creditors, 
such  as  where  the  creditor  is  closely  related  to  the 
bankrupt,  or  as  a  majority  stockholder  or  corporate 
officer  should  be  treated  as  a  proprietor  rather  than 
as  a  creditor,  or  where  by  some  previous  conduct  he 
is  estopped  to  claim  parity  with  other  creditors."  (p. 
185.) 

3  Collier  on  Bankruptcy,  14th  Ed.,  Ch.  63.08.  Subor- 
dination or  Postponement  of  Claims. 

''As  mentioned  in  |[]|63.06  and  63.07,  supra,  in 
connection  with  certain  equitable  defenses,  a  claim 
may  be  provable  and  on  principle  also  allowable,  and 
yet  due  to  circumstances  surrounding  its  origin  it 
may  appear  unfair  to  allow  the  claim  to  compete 
with  those  of  other  creditors  on  a  footing  of  equal- 
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ity.  The  claimant's  conduct  may  have  been  the  di- 
rect or  indirect  cause  for  other  creditors  to  change 
their  position,  or  may  warrant  the  inference  that  his 
investment,  though  legally  a  credit,  was  economically 
more  in  the  nature  of  a  partnership  or  similar  com- 
mercial venture  more  or  less  identifying  the  claim- 
ant with  the  bankrupt,  or  it  may  be  tainted  with  some 
degree  of  fraud,  deceit  or  other  objectionable  prac- 
tice. Under  these  and  comparable  circumstances,  the 
claimant  should  not,  through  a  straight  allowance, 
be  permitted  to  increase  the  loss  already  suffered  by 
other  creditors  while  on  the  other  hand  the  facts 
may  not  be  sufficient  to  justify  complete  disallowance. 
The  compromise  as  worked  out  by  judicial  practice 
is  a  mode  of  relative  disallowance,  the  judge-made 
counterpart  to  the  priorities  provided  by  the  Act,  and 
is  usually  called  'postponement'  or  'subordination.' 
It  is  one  of  the  valuable  contributions  of  equity  to 
the  body  of  statutory  bankruptcy  law."  (pp.  1809- 
1810.) 

6  Remington  on  Bankruptcy,  477.  Postponing  Dividends 
of  Some  Creditors  to  Others  Because  of  Equities. 

"§2875.  Postponing  Dividends  of  Some  Creditors 
to  Others  Because  of  Equities.  Under  the  power  of 
the  court  to  adjust  the  equities  existing  among  gen- 
eral creditors,  it  has  been  held  that  the  claims  of 
creditors,  who,  though  not  guilty  of  preferences 
avoidable  under  the  peculiar  provisions  of  the  Bank- 
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ruptcy  Act  have  yet  been  guilty  of  conduct  which, 
under  the  ordinary  rules  of  equity,  would  make  it  in- 
equitable for  them  to  share  in  the  dividends  on  an 
equality  with  other  creditors,  may  be  postponed  to 
the  claims  of  other  creditors  in  the  distribution  of 
dividends."    (p.  477.) 

1947  Supplement  to   Volume  6,  Remington  on  Bank- 
ruptcy, continuing  on  Section  2875,  at  page  138: 

"Subordination  is  a  means  of  regulating  distribu- 
tion results  in  bankruptcy  by  adjusting  the  order  of 
creditors'  payments  to  the  equitable  levels  of  their 
comparative  claim  positions.  Its  fundamental  aim  is 
to  undo  or  to  offset  any  inequity  in  the  claim  posi- 
tion of  a  creditor  that  will  produce  injustice  or  un- 
fairness to  other  creditors  in  terms  of  bankruptcy 
results.  Its  most  common  uses  are  to  nullify  any 
fraud  that  a  creditor  has  committed  and  to  prevent 
unjust  enrichment  in  a  fiduciary  relation." 
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Statement  of  the  Case. 

On  August  20,  1947,  Salsbury  Motors,  Inc.,  the  debtor 
m  this  proceeding,  filed  a  petition  for  approval  of  a  plan 
of  arrangement  under  Chapter  XI  of  the  Bankruptcy  Act 
(11  U.  S.  C,  Sec.  701,  et  seq.)  [R.  2-8].  The  debtor 
remained  in  possession  for  a  short  while  and  thereafter 
Geo.  T.  Goggin,  Appellant  herein,  was  appointed  Receiver. 
The  Receiver  operated  the  business  for  a  short  time,  and 
on  July  30,  1948,  the  Referee  signed  an  order  confirming 
the  debtor's  second  amended  plan  of  arrangement,  which 
provided  for  the  payment  by  the  debtor  of  a  specified  sum 
to  be  used  to  pay  the  expenses  of  administration  and  the 
creditors'  claims,  the  debtor  to  receive  all  of  its  assets  free 
and  clear  of  liens  [R.  29-31]. 
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The  Appellee  Bank  of  America  National  Trust  and 
Savings  Association,  hereinafter  called  the  Bank,  filed  its 
claim  in  these  proceedings  for  the  sum  of  $601,482.80,  to 
which  the  Receiver  filed  objections.  These  objections, 
after  trial  on  the  merits,  were  overruled  and  an  order  was 
made  and  entered  on  March  22,  1948,  allowing  the  Bank's 
claim  [R.  166-179].  This  order  contained  an  express 
finding  that  the  Bank  was  entitled  to  participate  as  an 
unsecured  creditor  in  all  dividends  paid  on  unsecured 
claims,  and  it  was  ordered  that  the  Bank  "shall  be  entitled 
to  dividends  upon  the  said  claim  at  the  same  rate  paid  to 
unsecured  creditors  *  *  *"  [R.  178-179].  The  Re- 
ceiver petitioned  for  a  review  of  this  order,  and  after  the 
Referee's  order  was  confirmed  by  the  District  Court,  the 
Receiver  appealed.  On  June  23,  1950,  in  case  No.  12206, 
this  Court  handed  down  its  affirming  decision.  This 
phase  of  the  case  is  referred  to  by  Appellant  as  the 
"Banker's  Lien"  Htigation. 

Upon  confirmation  of  the  plan  of  arrangement  on  July 
30,  1948,  the  Receiver  instigated  the  present  proceeding 
by  filing  a  petition  with  the  Referee,  seeking,  on  equitable 
grounds,  to  subordinate  the  claim  of  the  Bank  to  the 
claims  of  all  other  creditors  so  as  to  deprive  the  Bank  of 
the  dividends  to  which  it  was  entitled  under  the  order 
referred  to  above  [R.  58-62].  On  January  20,  1949, 
some  six  months  later,  the  Receiver  filed  a  supplement  to 
this  petition  [R.  63].  At  the  hearing  the  Bank  objected 
to  the  jurisdiction  of  the  Court  to  hear  the  controversy 
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and  to  the  sufficiency  of  the  petition  and  supplement  [R. 
79-81].  The  objections  of  the  Bank  were  sustained  and 
the  petition  denied  by  the  Referee  by  an  order  entered 
iMarch  19,  1949  [R.  83].  The  Receiver  petitioned  for 
review  of  this  order,  and  after  hearing,  the  District  Court 
on  January  20,  1950,  entered  an  order  affirming  the  order 
of  the  Referee  and  denying  the  Receiver's  petition  for  re- 
view [R.  150-152].  The  Receiver  then  took  this  appeal 
[R.  152-153]. 

Since  the  substance  of  the  Receiver's  petition  and  sup- 
plement and  the  pertinent  provisions  of  the  plan  of  ar- 
langement  and  the  order  confirming  it  are  fully  set  forth 
in  the  arguments  in  both  briefs  they  will  not  be  repeated 
here. 

Questions  Presented. 

1.  Whether  the  Referee  and  the  District  Court  were 
correct  in  concluding  that  the  Bankruptcy  Court  had  not 
retained  jurisdiction  to  hear  and  determine  the  issues 
attempted  to  be  raised  by  the  Receiver's  petition  and  sup- 
plement. 

2.  Whether  the  Referee  and  the  District  Court  were 
correct  in  concluding  that  the  Receiver's  petition  and  sup- 
plement did  not  state  facts  sufficient  to  require  subordina- 
tion of  the  Bank's  claim. 

3.  Whether  the  Referee  and  the  District  Court  were 
correct  in  concluding  that  the  Receiver  had  no  power  or 
authority  to  prosecute  the  proceedings  initiated  by  the 
petition  and  supplement. 


Summary  of  Argument. 

1.  The  Bankruptcy  Court  had  no  jurisdiction  to  en- 
tertain the  Receiver's  petition  and  to  grant  the  relief 
sought  therein. 

a.  Since  the  question  of  the  allowance  of  the 
Bank's  claim  and  the  Bank's  right  to  dividends 
thereon  had  been  decided  and  was  on  appeal  at  the 
time  of  the  hearing  on  this  petition,  the  Referee  and 
the  District  Court  were  correct  in  holding  that  they 
were  without  jurisdiction  to  hear  and  determine  the 
issues  raised  by  the  petition. 

b.  Neither  the  plan  of  arrangement  nor  the  or- 
der of  confirmation  contained  a  reservation  of  juris- 
diction to  determine  the  issues  raised  by  the  Re- 
ceiver's petition  and  supplement  thereto. 

2.  The  petition  and  supplement  thereto  fail  to  allege 
facts  sufficient  to  warrant  the  granting  of  the  relief 
prayed  for. 

a.  The  Receiver  had  no  right,  power,  authority 
or  duty  to  initiate  the  petition  seeking  subordination. 

b.  The  allegations  in  the  petition  and  supplement 
thereto,  even  if  assumed  to  be  true,  are  not  sufficient 
to  warrant  subordination  of  the  Bank's  claim  to  those 
of  all  creditors. 

3.  Since  neither  the  Referee  nor  the  District  Court 
made  any  order  either  granting  or  refusing  to  grant  leave 
to  the  Receiver  to  file  an  amended  petition,  there  was  no 
abuse  of  discretion  in  this  respect  by  either  the  Referee 
or  the  District  Court. 
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ARGUMENT. 

I. 

The  Bankruptcy  Court  Had  No  Jurisdiction  to  Enter- 
tain the  Receiver's  Petition  and  to  Grant  the 
Relief  Sought  Therein. 

(a)  Since  the  Question  of  the  Allowance  of  the  Bank's  Claim 
and  the  Bank's  Right  to  Dividends  Thereon  Had  Been 
Decided  and  Was  on  Appeal  at  the  Time  of  the  Hearing 
on  This  Petition,  the  Referee  and  the  District  Court 
Were  Correct  in  Holding  That  They  Were  Without 
Jurisdiction  to  Hear  and  Determine  the  Isses  Raised  by 
the  Petition. 

As  set  forth  in  the  statement  of  the  case,  the  Receiver 
duly  filed  objections  to  the  allowance  of  the  Bank's  claim 
[R.  20].  After  full  hearing  in  which  the  Receiver  had 
every  opportunity  to  raise  all  conceivable  objections  to  the 
allowance,  the  objections  were  overruled  by  the  Referee. 
The  Receiver  sought  review  of  that  order  by  the  District 
Court  [R.  Case  No.  12206,  p.  93],  and  upon  affirmance, 
on  February  1,  1949,  filed  notice  of  appeal  to  this  Court 
[R.  Case  No.  12206,  p.  111].  The  appeal  was  docketed 
in  this  Court  on  March  11,  1949,  and  the  decision  of  this 
court  affirming  the  District  Court's  decision  announced  on 
June  23,  1950.  The  Receiver  has  obtained  a  stay  of  man- 
date indicating  his  intention  to  petition  the  Supreme  Court 
of  the  United  States  to  grant  certiorari. 

The  instant  matter  first  came  on  for  hearing  before  the 
Referee  on  March  2,  1949,  about  one  month  after  the 
filing  of  the  notice  of  appeal  in  the  litigation  referred  to 
above.  The  Referee's  order  appealed  from  in  this  case 
was  entered  March  19,  1949  [R.  83].  The  District 
Court's   order   was   entered   January   20,    1950,    approxi- 


mately   nine  months   after   the   appeal   in    Case   Number 
12206  had  been  perfected  [R.  150]. 

It  is  fundamental  that  the  District  Court  and  the  Ref- 
eree lose  jurisdiction  over  a  matter  when  an  appeal  is 
perfected  to  this  Court.  Rothschild  &  Co.  v.  Marshall, 
51  F.  2d  897,  899  (C.  C.  A.  9,  1931).  The  only  question 
is  whether  the  contentions  asserted  by  counsel  for  the 
Receiver  in  his  petition  here  on  review  constituted  objec- 
tions to  the  allowance  of  the  Bank's  claim  which  were  dis- 
posed of  in  Case  Number  12206.     We  think  they  did. 

The  text  writers  and  the  cases  provide  ample  support 
for  the  proposition  that  the  Bankruptcy  Court's  power  to 
subordinate  claims  or  postpone  the  payment  of  dividends 
thereon  constitutes  an  exercise,  to  a  lesser  degree,  of  its 
power  to  disallow  claims  entirely.  Subordination  is  merely 
a  means  of  accomplishing  equity  where  the  circumstances 
presented  in  objection  to  a  claim  are  such  that  the  severe 
penalty  of  complete  disallowance  should  not  be  imposed. 

The  cases  cited  and  relied  upon  by  Appellant  support 
this  analysis.  In  Manufacturer  s  Trust  Co.  v.  Becker 
(1949),  338  U.  S.  304,  94  L.  Ed.  99,  70  S.  Ct.  127,  the 
Supreme  Court  said  (p.  309,  fn.  7)  : 

Since  the  power  of  disallowance  of  claims,  con- 
ferred on  the  bankruptcy  court  by  §2  of  the  Act, 
30  Stat.  545,  11  U.  S.  C,  Sec.  11,  embraces  the  re- 
jection of  claims  "in  whole  or  in  part,  according  to 
the  equities  of  the  case"  {Pepper  v.  Litton,  308  U. 
S.  295,  304-305  (1939)),  the  court  may  undoubtedly 
require  limitation  of  the  amount  of  claims  in  view  of 
equitable   considerations     .     .     . 
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Professor  Collier  characterizes  subordination  as  "relative 
disallowance"  of  a  claim,  saying  (3  Collier,  Bankruptcy, 
14th  Ed.,  Chap.  63.08,  pp.  1809-1810) : 

The  compromise  as  worked  out  by  judicial  practice 
is  a  mode  of  relative  disallowance,  the  judge-made 
counterpart  to  the  priorities  provided  by  the  act,  and 
is  usually  called  "postponement"  or  "subordination." 
It  is  one  of  the  valuable  contributions  of  equity  to 
the  body  of  statutory  bankruptcy  law. 

Since  the  Bank's  claim  had  already  been  allowed  in  full 
when  this  petition  was  brought,  it  cannot  by  a  subsequent 
order,  collaterally  attacking  the  allowance,  be  "relatively 
disallowed." 

The  test  would  seem  to  be  whether  the  order  of  March 
22,  1948,  allowing  the  Bank's  claim  decided  the  question 
of  parity.  If  it  did,  the  lower  court  properly  held  that  it 
had  no  jurisdiction  to  entertain  this  petition.  While  it  is 
true  that  the  grounds  for  subordination  here  urged  by 
counsel  for  the  Receiver  were  not  raised  by  him  at  the 
time  he  objected  to  the  Bank's  claim,  they  should  have  been 
urged  at  that  time  (and  undoubtedly  would  have  been) 
if  they  had  any  substantial  merit.  To  allow  the  Receiver 
to  file  and  prosecute  objections  to  the  allowance  of  the 
Bank's  claim,  and,  later,  when  he  finds  the  objections  over- 
ruled, on  second  thought  to  raise  further  objections  in 
the  form  of  a  petition  for  subordination  is  to  subject  the 
claimant  to  undue  harassment,  and  to  give  the  Receiver 
two  opportunities  to  accomplish  the  same  result,  viz.: 
practical  disallowance  of  the  Bank's  claim. 


1 
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It  is  significant  that  the  Referee  concluded  as  a  matter 
of  law  in  the  order  allowing-  the  Bank's  claim  that  the 

"Claimant  is  entitled  to  participate  as  an  unsecured 
creditor  in  all  dividends  paid  upon  unsecured  claims 
for  the  balance  of  its  claim  as  so  determined."  [R. 
178.] 

and  it  was  ordered  that 

*  *  *  the  claim  of  Bank  of  America  National 
Trust  and  Savings  Association  filed  herein  is  hereby 
allowed  in  the  sum  of  $601,482.80.  *  *  *  It  is 
further  ordered  that  said  claimant  shall  be  entitled 
to  dividends  upon  the  said  claim  at  the  same  rate  paid 
to  unsecured  creditors.    [R.  178.]    (Emphasis  ours.) 

It  is  submitted  that  an  order  such  as  the  one  requested 
by  the  Receiver  in  his  petition  to  subordinate  in  this  case 
is  completely  inconsistent  with  the  above  quoted  order 
that  the  "claimant  shall  be  entitled  to  dividends  upon  the 
said  claim"  and  the  finding  that  "claimant  is  entitled  to 
participate  as  an  unsecured  creditor  in  all  dividends  paid 
upon  unsecured  claims."  Certainly  the  plain  intendment  j 
of  the  finding  was  to  permit  the  Bank  to  participate  as  an 
unsecured  creditor  on  a  parity  with  and  at  the  same  rate 
as  the  other  creditors.  A  subordinated  claimant  cannot 
possibly  "be  entitled  to  dividends  upon  the  said  claim  at 
the  same  rate  paid  to  unsecured  creditors."  The  Re- 
ceiver is  now  in  the  position  of  arguing  that  the  Bank  is 
not  entitled  to  dividends  at  the  same  rate  as  other  credi- 
tors, but  at  a  rate  of  zero  until  all  other  creditors  are  paid. 
This  position  is  not  in  the  least  compatible  with  the  order 
allowing  the  Bank's  claim. 
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The  conclusion  is  inescapable  from  the  foregoing  that 
the  subject  matter  of  the  instant  petition  was  embraced  in 
and  the  issue  decided  in  the  other  proceeding  which  was  on 
appeal  at  the  time  the  Referee  and  the  District  Court  de- 
cided they  did  not  have  jurisdiction  to  entertain  this  pro- 
ceeding. 

In  his  brief  at  page  19  the  Receiver  says  he  is  ''seeking 
to  defer  any  payment  of  dividends  on  the  Bank's  claim 
until  the  claims  of  other  creditors  have  been  paid."  In 
his  petition  the  Receiver  seeks  a  ruling  that  the  Bank 
"not  participate  in  any  dividends  from  the  said  $75,000 
until  all  other  creditors  are  paid  in  full."  [R.  65.]  Such 
relief,  if  granted,  would  certainly  deprive  the  Bank  of  its 
light  under  the  existing  unchallengeable  order  to  "be 
entitled  to  dividends  upon  the  said  claim  at  the  same  rate 
paid  to  unsecured  creditors." 

The  order  allowing  the  Bank's  claim  went  further  than 
mere  allowance,  and,  by  necessary  implication  determined 
the  Bank's  right  to  a  dividend  on  a  parity  with  other  credi- 
tors. Unless  the  Supreme  Court  of  the  United  States 
grants  certiorari  and  reverses  the  existing  decision  of  this 
Court,  the  Receiver  is  foreclosed  from  attempting  to  de- 
prive the  Bank  of  its  established  right  to  dividends  at  the 
same  rate  as  other  creditors.  He  should  not  be  permitted 
to  attack  the  validity  of  the  previous  order  collaterally 
under  the  guise  of  a  petition  to  subordinate. 

The  trial  court  was  therefore  clearly  correct  in  sus- 
taining the  Bank's  jurisdictional  objection  in  this  case  on 
the  ground  that  the  issues  raised  by  the  petition  were  then 
pending  for  decision  in  the  Court  of  Appeals. 
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(b)  Neither  the  Plan  of  Arrangement  nor  the  Order  of  Con- 
firmation Contained  a  Reservation  of  Jurisdiction  to  Hear 
and  Determine  the  Issues  Raised  by  Receiver's  Petition 
and  Supplement  Thereto;  in  the  Absence  of  Such  a  Reser- 
vation the  Court  Had  No  Jurisdiction. 

Section  367  of  the  Bankruptcy  Act  (11  U.  S.  C,  Sec. 
767)  provides  that  upon  confirmation  of  an  arrangement 
and  the  payment  of  costs  and  expenses  and  disbursement 
of  the  consideration  provided  by  the  plan,  the  case  shall 
be   dismissed   "except  as   otherwise   provided   in   Sections 

369  and  370  of  this  Act." 

Section  368  (11  U.  S.  C,  Sec.  768)  provides  that  the 
Court  shall  retain  jurisdiction  of  the  proceedings  if  so 
provided  in  the  arrangement.  Section  369  (11  U.  S.  C, 
Sec.  769)  provides  that  the  Court  shall  in  any  event  re- 
tain jurisdiction  until  the  final  allowance  or  disallowance 
of   all   debts   affected   by   the   arrangement,    and    Section 

370  (11  U.  S.  C,  Sec.  670)  provides  that  upon  the  allow- 
ance of  debts  which  have  been  disputed  the  consideration 
shall  be  disbursed. 

It  is  clear  that  under  these  provisions  of  the  statute  we 
must  look  to  the  order  confirming  the  second  amended  plan 
of  arrangement  to  determine  what  jurisdiction  was  re- 
served by  the  Court  at  that  time  [R.  40-44].  In  re  Gordon, 
44  Fed.  Supp.  581,  582  (D.  C,  N.  D.,  N.  Y.,  1941).  The 
only  reservation  of  jurisdiction  contained  in  the  order  con- 
firming the  plan  is  as  follows  [R.  43]  : 

It  is  further  ordered  that  this  court  retains  and 
reserves  jurisdiction  to  determine  the  amount  and 
validity  of  all  claims  of  creditors,  both  secured  and 
unsecured  and  the  classification  of  said  claims,  and 
all    objections    that    have    heretofore    been    made    or 
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that  may  be  made  in  regard  thereto,  with  a  Hke  effect 
and  power  as  if  the  above-named  debtor  had  been  ad- 
judged a  bankrupt  and  George  T.  Goggin  were  the 
acting  trustee  in  bankruptcy;  and  that  George  T. 
Goggin,  as  receiver  and  disbursing  agent,  shall  have 
the  right  to  object  to  any  and  all  claims  with  like  effect 
as  if  he  were  acting  in  the  capacity  of  a  trustee  in 
bankruptcy. 

This  order  clearly  does  not  contain  a  reservation  of 
jurisdiction  to  hear  the  present  controversy.  The  only 
jurisdiction  reserved  is  the  jurisdiction  to  determine  ob- 
jections to  claims.  If  the  Receiver's  petition  is  considered 
as  an  objection  to  the  claim  of  the  Bank,  then  conceivably 
the  Court  might  have  had  jurisdiction  to  hear  it  except 
for  the  pendency  of  the  appeal  from  the  order  allowing 
the  claim,  but  Counsel,  in  an  attempt  to  avoid  the  dilemma 
in  which  he  finds  himself  argues  (Br.  pp.  19-20)  that  the 
Receiver's  petition  is  not  an  objection  to  the  claim.  He 
cannot,  therefore,  successfully  rely  upon  this  provision  of 
the  order  to  support  jurisdiction  of  the  Court. 

The  Court  also  reserved  jurisdiction  in  its  order  to 
determine  "the  classification  of  said  claims."  Counsel 
infers,  apparently  (Br.  p.  26),  that  the  matter  here  on 
appeal  is  a  petition  to  classify  the  Bank's  claim.  But 
obviously  this  language  was  intended  to  do  no  more  than 
reserve  jurisdiction  to  determine  into  which  of  the  specified 
classes  of  claims  established  by  the  plan  a  particular 
claim  belonged.  Article  I  of  the  plan  contemplated  classi- 
fication of  claims  into  classes  A  to  D  [R.  29-30].  The 
Receiver  admits  (Br.  p.  21)  that  the  Bank's  claim  fell 
within  Class  D,  and  no  contention  to  the  contrary  has 
ever  been  made.    There  is  no  class  denominated  "subordi- 
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nated  claims"  contemplated  by  the  plan.  It  is  only  by 
severely  straining  the  plain  intendment  of  the  language 
that  this  reservation  can  be  said  to  refer  to  anything 
else  than  the  division  of  claims  into  Classes  A,  B,  C 
and  D. 

The  Receiver  seeks  to  base  the  Court's  jurisdiction  upon 
the  provision  in  the  plan  of  arrangement  that  the  Court 
should  retain  jurisdiction  to  pass  upon  all  controversies 
with  creditors  and  third  persons  with  like  effect  as  if 
there  had  been  an  adjudication  in  bankruptcy. 

We  think  that  this  argument  is  untenable  and  not  sup- 
ported by  the  record.  The  controversy  presented  by  the 
Receiver's  petition  in  essence  is  not  a  controversy  with 
a  creditor.  It  is  a  controversy  between  creditors  because 
the  Receiver  is  attempting  to  assert  that  some  creditors 
have  an  equitable  right  to  receive  dividends  before  divi- 
dends shall  be  paid  upon  the  Bank's  claim.  The  entire 
petition  and  supplement  thereto  are  based  apparently  upon 
some  theory  that  the  Bank  by  continuing  to  extend  credit 
to  the  debtor  while  insolvent,  and  by  giving  out  credit 
information  to  prospective  creditors,  has  estopped  itself, 
in  so  far  as  those  creditors  who  relied  upon  such  informa- 
tion are  concerned,  to  participate  in  dividends  with  them 
on  a  parity.  Assuming  that  these  facts  are  true,  they 
would,  at  most,  give  rise  to  a  cause  of  action  against  the 
Bank  in  the  individual  creditors  who  relied  upon  the 
credit  information.  The  issue  remains  a  controversy  be- 
tween creditors,  even  though  instigated  by  the  Receiver 
who  in  an  excess  of  zeal  has  assumed  the  role  of  special 
representative  of  one  group  of  creditors  seeking  an  ad- 
vantage over  another.  There  is  no  reservation  of  juris- 
diction to  determine  such  controversies  bctzueen  creditors. 
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It  is  significant  that  the  consents  of  the  individual  credi- 
tors to  the  plan  [R.  57]  contained  an  express  reservation 
that 

This  consent  *  =i^  *  shall  not  in  any  manner  preju- 
dice the  rights,  defenses  or  cause  of  action  that  the 
undersigned,  as  a  creditor,  would  have  ^  *  *  or 
any  creditor  of  Salsbury  Motors,  Inc.,  would  have  in 
the  event  that  Salsbury  Motors,  Inc.,  were  adjudged 
a  bankrupt    *    *    * 

And  the  plan  itself  provided  [Article  IV,  R.  48]  that: 

There  shall  remain  vested  in  the  creditors,  such  rights 
of  actions  and  claims  as  they  may  have  at  this  time 
against  parties  other  than  the  debtors,  exclusive  of  the 
matters  settled  and  compromised  in  Article  V  herein, 
without  limiting  any  of  the  foregoing  provisions  con- 
tained in  this  Article,  the  order  confirming  the  sec- 
ond amended  plan  of  arrangement  and  the  acceptance 
by  creditors  of  the  same,  shall  be  without  prejudice 
as  to  the  rights  of  creditors,  receiver,  his  successor  in 
interest,  or  the  bankrupt  estate,  in  connection  with 
any  and  all  proceedings  or  claims  existing  or  now 
pending  or  that  may  be  instituted  against  any  person 
or  corporation,  except  the  rights,  claims  and  demands 
settled  and  compromised  under  Article  V  herein. 

It  is  abundantly  clear  from  the  foregoing  that  the 
creditors  retained  all  causes  of  action  not  expressly  fore- 
closed by  their  consents  and  adoption  of  the  plan.  There 
was  no  submission  of  these  causes  of  action  to  the  juris- 
diction of  the  Bankruptcy  Court.  On  the  contrary,  the 
])lain  intention  of  the  creditors  was  to  preserve  their  rela- 
tive legal  positions  among  themselves  in  status  quo. 
There  is  nothing  in  the  consents,  the  plan  or  the  order 
of  confirmation  indicating  any  intention  on  anyone's  part 
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that  the  Court  should  assume  jurisdition  to  litigate  causes 
of  action  vested  in  the  individual  creditors.  On  the  con- 
trary the  express  retention  of  rights  indicates  a  clear  intent 
that  the  creditors  are  to  remain  free  to  prosecute  such 
causes  of  action  as  they  may  have  in  a  forum  of  their 
own  choosing.  There  is  an  express  negation  of  any 
desire  on  their  part  that  the  Receiver  usurp  and  prosecute 
their  causes  of  action  for  them  as  a  sort  of  informal  ''next 
friend." 

Notwithstanding  the  assertions  and  intimations  of  coun- 
sel to  the  contrary  (Br.  p.  22),  the  plan  of  arrangement 
did  not  provide  either  that  the  claim  of  the  Bank  should 
be  subordinated  to  that  of  other  creditors  or  that  the 
Receiver  should  initiate  proceedings  to  that  end.  The  most 
that  can  be  said  on  that  score  is  that  there  was  a  provi- 
sion in  Article  V(c)  of  the  second  amended  plan  [R. 
51-52]  to  the  effect  that  the  controversies  then  pending 
between  the  Receiver  and  Northrop  Aircraft  Corporation, 
settled  by  the  plan,  should  not  be  affected  as  a  result  of 
any  subordination  of  the  claim  of  the  Bank  to  the  claims 
of  other  creditors.  This  limitation,  however,  related  only 
to  the  Receiver's  compromise  with  Northrop  Aircraft 
Corporation  and  did  not  apply  to  any  other  controversy. 

Counsel  relies  heavily  upon  the  fact  that  the  plan  of 
arrangement  provided  in  Article  IV  that  there  remain 
vested  in  George  T.  Goggin,  as  Receiver  and  disbursing 
agent,  all  causes  of  action  that  could  or  would  vest  in 
George  T.  Goggin  as  Trustee  in  the  event  of  an  adjudica- 
tion, with  full  right  and  power  to  prosecute  any  such  action 
or  causes  of  action  that  would  vest  in  him  as  a  Trustee  in 
Bankruptcy  (Br.  pp.  22-26).  This  provision,  however, 
makes  no  reference  to  jurisdiction  of  the  Bankruptcy  Court 
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to  entertain  such  actions  or  proceedings  by  the  Receiver, 
and  neither  does  the  order  of  confirmation  [R.  40-44]. 

We  have  fully  discussed  the  provisions  of  both  the 
plan  and  the  order  pertaining  to  jurisdiction  because  of 
counsel's  apparent  contention  that  in  some  manner  a  reser- 
vation of  jurisdiction  can  be  accomplished  merely  by  in- 
cluding it  in  the  plan.  We  think,  however,  that  the  law  is 
clear  that  the  extent  of  the  jurisdiction  of  the  Court 
must  be  determined  by  the  provisions  of  the  order  con- 
firming the  plan  and  the  jiirisdiction  reserved  by  that 
order.  This  is  the  efifect  of  Sections  367,  368  and  369 
of  the  Bankruptcy  Act  above  referred  to  and  the  inter- 
pretation placed  upon  those  sections  by  decisions  of  the 
Courts. 

The  order  confirming  the  second  amended  plan  of  ar- 
rangement was  a  judgment  from  which  an  appeal  would 
lie.  (Bankruptcy  Act,  Sees.  39(c),  24.  Rule  54a,  Fed- 
eral Rules  of  Civil  Procedure.) 

If  the  order  failed  to  reserve  jurisdiction  in  the  manner 
contemplated  by  the  plan  of  arrangement,  any  creditor 
interested  might  have  prosecuted  an  appeal  therefrom. 
In  the  absence  of  such  an  appeal,  the  order  became  final 
and  the  jurisdiction  must  be  determined  by  its  provisions. 
This  very  point  was  decided  in  Prudence  Realization  Corp. 
V.  Ferris,  323  U.  S.  650,  654,  89  L.  Ed.  528,  533,  in 
which  the  Supreme  Court  said: 

This  case  is  not  the  Geist  Case.  Here  the  bank- 
ruptcy court  neither  considered  the  question  of  parity 
nor  retained  jurisdiction  to  consider  it.  The  order  of 
confirmation  contained  no  provision  for  retention  of 
jurisdiction  to  decide  the  parity  question  as  did  the 
Geist  order.     Nor  did  the  closing  of  the  reorganiza- 
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tion  reserve  jurisdiction,  as  did  the  Geist  closing 
order.  The  provisions  for  disposition  of  the  im- 
pounded funds  in  case  subordination  be  determined 
are  much  more  elaborate  than  the  Geist  Case  dis- 
closes. In  short,  while  the  provisions  for  adjudica- 
tion of  the  parity  question  in  the  Geist  Case  clearly 
contemplated  determination  of  it  as  part  of  the  re- 
organization proceedings  by  the  Bankruptcy  Court  it- 
self, in  the  present  case  the  Bankruptcy  Court  washed 
its  hands  of  the  problem  and  left  the  parties  to  liti- 
gate the  question  in  another  forum.  For  it  is  not 
questioned  that  the  state  court  was  a  "Court  of  com- 
petent jurisdiction"  for  adjudicating  the  claim  of 
parity. 

To  be  sure,  the  Securities  and  Exchange  Commis- 
sion as  amicus  curiae,  suggests  that  the  Bankruptcy 
Court  was  in  error  in  failing  to  retain  jurisdiction 
for  determining  this  aspect  of  distribution.  But  the 
different  treatment  of  the  same  problem  by  the  same 
court  in  the  Geist  Case  and  in  this,  together  with 
acquiescence  by  the  petitioner  in  the  closing  order 
without  seeking  a  review  of  the  nonretention  of  juris- 
diction, give  ground  for  believing  that  the  arrange- 
ment was  the  product  of  bargaining  between  the 
parties.  In  any  event,  since  no  appeal  ivas  taken, 
it  is  not  now  open  to  find  error  by  the  Bankruptcy 
Court  in  failing  to  retain  jurisdiction.  The  order 
confirming  the  plan  or  reorganization  is  res  judicata. 
[Emphasis  ours.] 

Appellant  makes  the  bald  assertion  (Br.  p.  32)  that  "in 
the  instant  case  it  was  definitely  contemplated  that  any 
subordination  of  claims  should  be  a  part  of  the  proceed- 
ings to  be  conducted  by  the  Bankruptcy  Court,  and  that 
the  Ferris  case,  supra,  is  therefore  not  controlling.  But 
we  look  in  vain  for  any  language  in  the  plan  or  the  order 
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to  support  counsel's  assertion.  We  find,  instead,  an  ex- 
press reservation  to  the  creditors  of  their  causes  of  action, 
and  an  expression  that  the  plan  and  the  order  of  con- 
firmation should  be  without  prejudice  to  such  rights. 
Clearly,  the  rules  announced  in  the  Ferris  case  are  appli- 
cable here. 

In  In  re  Wedgewood  Hotel  Co.,  125  F.  2d  327  (C.  C. 
A.  7,  1942),  the  petitioner,  a  creditor,  sought  to  have  the 
Court  order  the  trustee  under  a  Section  77b  proceeding 
to  accept  certain  provisions  of  a  trust  agreement  drawn  in 
accordance  with  the  petitioner's  interpretation  of  the  plan 
of  reorganization.  The  order  confirming  the  plan  of  re- 
organization stated : 

The  Court  reserves  jurisdiction  herein  to  enter 
such  further  orders  as  may  hereafter  be  deemed 
necessary  or  proper  in  connection  with  carrying  out 
the  terms  and  provisions  of  the  plan  of  reorganiza- 
tion as  amended,  and  terminating  this  cause. 

The  Court  said  at  page  329: 

Admittedly,  the  relief  sought  in  the  instant  petition 
is  foreign  to  the  matter  over  which  the  court  ex- 
pressly reserved  jurisdiction;  that  is,  disputes  relative 
to  the  ownership  of  first  mortgage  bonds  and  the 
issuance  of  new  securities  therefor.  It  is  plain  that 
there  is  nothing  in  the  final  decree  by  which  the  court 
expressly  retained  jurisdiction  over  the  subject  matter 
of  the  petition.  We  do  not  understand  petitioner  to 
controvert  this  appraisement  of  the  final  decree,  but  it 
is  contended  the  court  has  an  implied  or  inherent 
jurisdiction  to  enforce  its  final  decree  and  to  aid  in 
carrying  out  the  plan.  Assuming  such  to  be  the  law, 
it  affords  no  support  to  petitioner  for  the  reason  that 
the  relief  sought  was  foreign  to,  and  in  contraven- 
tion of,  the  plan  of  reorganization  as  assented  to  by 
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the  creditors  and  approved  by  the  court.  In  fact,  the 
petition  plainly  discloses  that  another  and  different 
plan  of  reorganization  was  proposed.  If  consum- 
mated, the  result  would  be  a  new  plan  of  reorganiza- 
tion, not  assented  to  by  the  creditors,  superimposed 
upon  the  plan,  assented  to  and  confirmed. 

This  decision  is  directly  applicable  to  the  facts  here.  The 
plan  of  arrangement  did  not  provide  for  a  subordination 
of  the  Bank's  claim.  The  Receiver  in  effect  is  arguing 
that  the  Court  must  have  retained  jurisdiction  to  super- 
impose a  different  plan  from  that  which  was  confirmed, 
namely,  to  direct  a  plan  in  which  the  Bank's  claim  would 
be  subordinated  to  the  claims  of  other  creditors. 

In  the  case  of  In  re  East  Boston  Coal  Co.  (D.  C.  Pa.), 
47  Fed.  Supp.  593,  the  Court  said: 

It  is  clear  that  it  is  contemplated  by  this  section 
[Section  224(2),  11  U.  S.  C,  Sec.  624(2)]  that  the 
Court  shall  retain  jurisdiction  of  the  debtor  until  con- 
summation of  the  plan  of  reorganization  in  order  to 
insure  that  the  provisions  of  the  plan  of  reorganiza- 
tion are  carried  out.  [Citations.]  However,  there  is 
nothing  in  the  Bankruptcy  Act  to  indicate  that  the 
Court  retains  jurisdiction  of  the  debtor  for  the  pur- 
pose of  disposing  of  any  controversy  which  might 
arise  between  the  debtor  and  third  parties  relating  to 
matters  other  than  the  plan  of  reorganization  itself. 
*    *    * 

However,  in  view  of  the  fact  that  the  petition  re- 
veals on  its  face  that  the  controversy  is  not  one  which 
arises  under  the  provisions  of  the  plan  of  reorganiza- 
tion, and,  as  I  have  stated,  that  this  Court  is  without 
jurisdiction  to  determine  the  matter  therein  referred 
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to,  I  will  dismiss  the  petition  at  this  time  rather  than 
delay  the  final  determination  of  the  matter  until  a 
further  hearing  is  had.     [Emphasis  ours.] 

It  is  true  that  the  foregoing  cases  involve  proceedings 
for  reorganization  under  Chapter  X  of  the  Bankruptcy 
Act  rather  than  Chapter  XL  But  the  provisions  and  the 
objectives  of  the  two  chapters  are  so  similar  that  these  de- 
cisions may  be  said  to  be  controlling.  In  an  attempt  to 
distinguish  these  cases,  Counsel  argues  (Br.  pp.  32-33) 
that  the  Bankruptcy  Court  has  more  jurisdiction  during 
the  interval  between  the  confirmation  of  the  plan  and  the 
final  order  discharging  the  Receiver.  It  is  true  that  there 
are  certain  tasks  to  perform  during  the  interval  for  which 
jurisdiction  is  conferred  by  the  statute.  (See  e.g.  11  U.  S. 
C,  Sec.  769.)  But  we  have  found  no  authority  for  the 
proposition  that  the  Bankruptcy  Court  has  a  general 
reservoir  of  jurisdiction  upon  which  it  can  draw  during 
the  interval  but  which  is  exhausted  by  the  final  order  clos- 
ing the  estate. 

In  In  re  Gordon,  44  Fed.  Supp.  581  (D.  C.  S.  D.,  N.  Y. 
1942),  the  court  discussed  this  question  and  said  (p.  582)  : 

Where  by  the  arrangement  jurisdiction  is  not  re- 
tained there  is  nothing  between  "dismissal"  and 
"closing  the  estate"  except  the  exercise  of  the  powers 
conferred  by  Sections  369  and  370. 

The  Receiver  apparently  argues  (Br.  pp.  34-35)  that 
the  Court  below  had  an  "inherent"  jurisdiction  to  enter- 
tain and  decide  the  issues  raised  by  the  petition  as  a  part 
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of  its  power  to  order  distribution  of  funds  on  hand.  But 
the  Bankruptcy  Court  is  a  statutory  court  which  has  only 
such  jurisdiction  as  is  granted  to  it  by  Congress.  The 
Receiver  seeks  comfort  in  Section  369  of  the  Bankruptcy 
Act  (11  U.  S.  C,  Sec.  769),  but  it  is  clear  that  the  present 
controversy  does  not  fall  within  that  section.  Section  369 
constitutes  merely  a  retention  of  jurisdiction  until  the 
final  allowance  or  disallowance  of  all  debts  which  have 
been  proved,  but  not  allowed  or  disallowed  or  are  disputed 
or  unliquidated.  The  claim  of  the  Bank  in  the  instant 
proceeding  had  been  proved  and  allowed  before  the  instant 
petition  was  filed.  This  section,  like  the  express  reserva- 
tion in  the  order  of  confirmation,  relates  only  to  the  allow- 
ance or  disallowance  of  claims.  It  cannot  be  stretched  to 
include  the  determination  of  a  controversy  between  credi- 
tors such  as  this. 

In  the  Gordon  case,  supra,  the  debtor,  after  confirmation 
of  an  arrangement  under  Chapter  XI  and  after  default  in 
his  obligations  under  the  plan,  sought  to  compel  distribu- 
tion of  the  funds  in  the  hands  of  the  distributing  agent. 
The  Court  said  (p.  582) : 

These  two  sections  [357(7),  368]  of  the  Bank- 
ruptcy Act  bestow  upon  the  parties  to  an  arrange- 
ment the  option  whether  to  continue  the  court's  juris- 
diction or  not  (except  in  the  respects  hereinafter  men- 
tioned). The  choice  has  important  and  specific  signi- 
ficance. If  it  is  in  favor  of  continuing  jurisdiction 
it  brings  into  play  the  provisions  of  section  377  which, 
in  the  event  of  default  in  performance  of  the  terms 
of  an  arrangement,  permit  an  adjudication  in  bank- 
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ruptcy  if  the  proceeding  is  brought  under  section  322, 
and  compel  such  an  adjudication  if  the  proceeding  is 
brought  under  section  321.  Retention  of  jurisdiction 
also  makes  section  344  operative  after  confirmation. 

The  arrangement  under  consideration  did  not  pro- 
vide for  the  retention  of  jurisdiction.  The  plain  im- 
plication from  sections  357(7)  and  368  is  that  where 
provision  for  retention  is  not  made  in  the  arrange- 
ment the  court  is  without  jurisdiction  except  as  the 
statute  otherivise  directs.     *     *     * 

It  is  my  conclusion  that  the  debtor's  dilemma  can- 
not be  solved  by  the  instant  application;  that  the 
Bankruptcy  Act  does  not  provide  judicial  supervision 
over  post  confirmation  claims  and  post  confirmation 
conduct  where  jurisdiction  is  not  retained  in  the  court 
by  the  arrangement;  and,  therefore,  that  the  petition 
must  be  dismissed.     [Emphasis  ours.] 

In  summary  on  this  point,  therefore,  we  respectfully 
submit  that,  first,  the  order  of  confirmation  does  not  re- 
serve jurisdiction;  second,  the  amended  plan  of  arrange- 
ment did  not  contemplate  reservation  of  jurisdiction  for 
this  purpose;  third,  the  plan  and  the  consents  thereto  con- 
tained a  clear  expression  of  intention  to  reserve  to  the 
consenting  creditors  any  causes  of  action  they  might  have ; 
and  fourth,  notwithstanding  the  terms  of  the  plan,  the 
order  of  confirmation  is  controlling,  and  if  it  did  not  con- 
form to  the  plan  an  appeal  should  have  been  taken.  We 
respectfully  submit  that  the  Court  below  correctly  deter- 
mined that  it  had  no  jurisdiction  to  hear  the  allegations  of 
the  Receiver's  petition  and  supplement  thereto. 
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IT. 

The  Petition  and  Supplement  Thereto  Fail  to  Allege 
Facts  Sufficient  to  Warrant  the  Granting  of  the 
Relief  Prayed  for. 

(a)  The    Receiver    Had    No    Right,    Power    or    Authority    to 
Initiate  the  Current  Proceedings. 

It  is  the  Appellee's  position,  supported  by  the  record  and 
by  the  authorities,  that  the  Receiver  himself  had  no  author- 
ity to  initiate  these  proceedings  because  the  order  of  con- 
firmation of  the  plan  does  not  grant  him  such  authority, 
and  because  the  subject  matter  of  the  petition  is  not  prop- 
erly the  basis  of  a  cause  of  action  in  a  receiver,  a  disburs- 
ing agent  or  a  trustee. 

The  only  reservation  of  authority  to  George  T.  Goggin 
as  Receiver  and  disbursing  agent  is  the  following  excerpt 
from  the  confirmation  order : 

and  that  George  T.  Goggin,  as  Receiver  and  disburs- 
ing agent,  shall  have  the  right  to  object  to  any  and  all 
claims  with  like  efifect  as  if  he  were  acting  in  the 
capacity  of  a  trustee  in  bankruptcy.     [R.  43]. 

Counsel  for  the  Receiver  is  here  faced  with  a  dilemma 
similar  to  the  one  heretofore  discussed.  If  the  petition  of 
the  Receiver  constitutes  an  objection  to  the  Bank's  claim, 
the  Receiver  might  conceivably  have  the  power  and  author- 
ity to  prosecute  it,  but,  as  we  have  previously  pointed  out, 
the  Court  would  have  no  jurisdiction  to  hear  such  objec- 
tions while  the  appeal  is  pending.  On  the  other  hand,  if 
the  Receiver's  petition  does  not  constitute  an  objection  to 
the  Bank's  claim,  there  is  no  power  or  authority  reserved 
to  the  Receiver  to  prosecute  it  in  any  event. 

Here  again  the  assertion  is  made  by  the  Receiver  that 
he  has  authority  because  the  plan  provided  that  there  re- 
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main  vested  in  George  T.  Goggin,  as  Receiver  and  dis- 
bursing agent,  all  causes  of  action  that  could  or  would  vest 
in  Goggin  as  Trustee  in  Bankruptcy  in  the  event  that  he 
were  appointed  as  such  (Br.  pp.  38,  et  seq.).  The  plan  of 
arrangement  in  Article  IV,  however,  also  provides  that 
"there  simll  remain  vested  in  the  creditors  such  rights  of 
action  and  claims  as  they  may  have  at  this  time  against 
parties  other  than  the  debtor  exclusive  of  the  matters 
settled  and  compromised  in  Article  V  herein."  (The 
reference  to  Article  V  is  to  a  controversy  with  Northrop 
Aircraft  Corporation)    [R.  48]. 

The  plan  itself  thus  contemplated  that  there  might  be 
rights  or  causes  of  action  in  favor  of  creditors  which 
would  not  be  vested  in  a  trustee  in  bankruptcy  in  the  event 
that  a  trustee  should  be  appointed.  The  plan  expressly 
provided  that  those  rights  which  might  become  vested  in  a 
trustee  in  bankruptcy  would  remain  vested  in  Goggin, 
and  those  rights  of  creditors  against  parties  other  than  the 
debtor  (which,  of  course,  would  include  the  Bank)  should 
remain  vested  in  the  creditors  themselves.  It  cannot  seri- 
ously be  argued  that  the  plan  of  arrangement  contemplated 
that  George  T.  Goggin,  by  virtue  of  his  office  as  Receiver 
and  disbursing  agent,  should  have  the  power  or  authority 
to  initiate  proceedings  seeking  to  exercise  rights  which,  by 
their  very  nature,  exist  only  between  certain  creditors  or 
between  certain  creditors  and  third  persons. 

It  is  further  to  be  noted  that  the  subject  matter  of  the 
Receiver's  petition  is  not  properly  the  basis  of  a  cause  of 
action  or  proceeding  by  a  receiver,  a  disbursing  agent  or 
a  trustee  in  bankruptcy.  The  petition  asserts  generally 
that  for  equitable  reasons  the  claim  of  the  Bank  should 
be  subordinated  to  the  claims  of  other  creditors,  and  the 
alleged  basis  for  this  assertion  is  the  contention  that  rep- 
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resentations  as  to  the  financial  condition  of  the  debtor  were 
made  by  the  Bank  to  certain  creditors. 

If  we  assume  for  the  moment  that  in  a  proper  case 
such  facts  might  constitute  basis  for  reUef  to  one  or  more 
creditors  who  could  establish  that  they  themselves  were 
individually  misled  to  their  prejudice  by  some  action  or 
non-action  of  the  Bank,  it  is  apparent  that  such  grounds 
for  relief  would  be  vested  only  in  the  creditors  who  were 
actually  injured  by  the  alleged  misrepresentation.  Clearly 
the  trustee  in  bankruptcy,  as  a  representative  of  all  credi- 
tors, would  have  no  right  to  assert  any  such  cause  of  ac- 
tion. From  its  very  nature  the  cause  of  action,  if  any, 
would  exist  only  in  the  creditors  who  had  been  prejudiced. 

This  principle  is  demonstrated  in  the  case  of  Wallace 
V.  Ohio  Valley  Bank,  2  F.  2d  53  (C.  C.  A.  4,  1924),  in 
which  the  Court  said  (p.  56) : 

Another  of  the  trustee's  exceptions  goes  to  the  en- 
tire claim  of  the  bank.  It  alleges  that  the  bank,  for 
the  purpose  of  getting  undeserved  credit  for  the  bank- 
rupt, knowingly  made  false  statements  as  to  the  lat- 
ter's  financial  condition,  and  that  those  to  whom  they 
were  made  acted  upon  them  and  suffered  thereby. 
The  trustee  argues  that  in  consequence  the  bank  is 
not  entitled  to  receive  anything  from  the  bankrupt  es- 
tate until  after  its  other  creditors  have  been  paid  in 
full.  To  sustain  this  exception  the  trustee  relies  upon 
the  telegram  and  the  letter  sent  by  the  bank  to  Green- 
baum,  and  as  we  understand  the  record  upon  them 
alone.  //  they  made  the  bank  liable  to  any  one,  as  to 
which  we  intimate  no  opinion,  it  zvas  to  Greenbaum. 
If  anyone  was  deceived  by  them  it  zvas  Greenbaum, 
and  it  alone  suffered  from  them.  The  money  the 
bankrupt  obtained  from  it  zvent  to  swell  the  bank- 
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rupfs  resources,  and  to  a  greater  or  less  extent  bene- 
fited the  bankrupt's  other  creditors.  As  representing 
them,  the  trustee  has  not  been  hurt.  Doubtless  a  case 
can  be  conceived  in  which  a  creditor  of  a  debtor  in 
failing  circumstances  may  for  its  own  purposes  seek 
by  knowingly  false  statements  to  obtain  credit  for  the 
debtor  from  any  or  from  all  who  may  deal  with  the 
latter.  Under  such  circumstances  it  may  be  that  the 
trustee,  as  representing  the  creditors  generally,  has 
the  right  to  insist  that,  in  the  distribution  of  the 
bankrupt's  estate,  the  improper  action  of  the  one 
creditor  shall  estop  it  from  competing  with  its  vic- 
tims ;  but  such  rule  of  law.  if  it  exists,  has  no  applica- 
tion to  the  instant  case.  The  learned  court  below 
was  right  in  overruling  this  exception.  (Emphasis 
ours.) 

The  same  ruling  was  made  in  the  case  of  /.  Henry 
Schroder  Banking  Corporation,  et  al.  v.  L.  S.  Brach  Mfg. 
Corp.,  78  F.  2d  530  (C.  C.  A.  7,  1935),  where  the  Court 
said  (p.  532)  : 

This  note  is  held  subject  to  an  agreement  dated  as 
of  April  9,  1931,  between  J.  Henry  Schroder  Bank- 
ing Corporation,  Franklin-Washington  Trust  Com- 
pany, and  L.   S.  Brach  Manufacturing  Corporation. 

Schroder's  claim  in  bankruptcy  was  upon  the  $30,- 
000  note  and  for  dividends  to  be  paid  in  the  bank- 
ruptcy proceedings  upon  the  $49,562.50  note  to 
Brach,  until  the  total  amount  of  dividends  received 
by  it  on  both  notes  equaled  $30,000. 

Schroder  petitioned  the  court  for  an  order  direct- 
ing the  referee  to  pay  dividends  on  the  claim  filed  by 
Brach  until  its  claim  on  the  $30,000  note  and  interest 
had  been  paid  in  full.  Brach  filed  its  answer  object- 
ing to  the  petition  on  the  ground  that  the  conflict 
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between  it  and  Schroder  was  collateral  to  and  not 
determinable  in  the  bankruptcy  proceedings.  The 
trustee  also  objected  to  the  Brach  claim  on  the  ground 
that  the  agreement  between  Brach  and  Schroder  gave 
the  latter  preference  in  payments  made  thereon.  This 
action  of  the  trustee  zvas  uncalled  for  and  outside  the 
scope  of  his  duties.     [Emphasis  ours.] 

Counsel  for  the  Receiver  argues  strenuously  (Br.  pp. 
39-42)  that  a  Bankruptcy  Court  has  the  general  power 
and  jurisdiction  to  subordinate  the  payment  of  dividends 
on  claims  as  between  creditors  of  the  same  class.  We 
have  no  quarrel  with  the  authorities  on  this  point.  As 
counsel  has  pointed  out,  we  conceded  before  the  lower 
courts  that  a  Bankruptcy  Court  has  the  general  power 
and  jurisdiction  in  a  pending  bankruptcy  proceeding  to 
adjudicate  such  controversies.  Our  point  is  that  in  this 
proceeding  for  an  arrangement  and  under  the  order  of 
confirmation  entered  by  the  Referee,  jurisdiction  to  deter- 
mine such  controversies  has  not  been  reserved,  and  under 
the  statute  and  decisions  the  Court's  general  equity  powers 
and  general  bankruptcy  powers  have  been  limited  to  the 
jurisdiction  reserved  by  the  order  confirming  the  plan. 
We  fail  to  see  how  the  authorities  cited  by  counsel  on  this 
point  confer  upon  the  Receiver  any  authority  to  prosecute 
a  proceeding  such  as  this. 

There  is  a  valid  distinction  between  those  cases  where 
the  inequitable  conduct  is  of  a  type  which,  by  its  nature, 
must  have  affected  all  creditors  who  did  business  with  the 
debtor,  and  those  cases  where  the  ground  of  subordina- 
tion is  founded  upon  contractual  or  other  relations  be- 
tween some  of  the  creditors  only.  Examples  of  the  former 
type  are  founded  upon  the  parent-subsidiary  relationship, 
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and  other  cases  in  which  a  party  with  a  fiduciary  rela- 
tionship to  the  debtor  commits  a  breach  constituting  in- 
equitable conduct  prejudicial  to  all  persons  extending 
credit  to  the  bankrupt.  (See,  e.g.,  In  re  Loezver's  Gam- 
brinus  Brewery  Co.,  167  F.  2d  318  (C.  C.  A.  2,  1948).) 
Tn  this  type  of  case,  the  courts  will,  if  the  conduct  is  un- 
conscionable, either  disallow  the  claim  or  subordinate  it, 
when  objections  to  the  allowance  of  claims  are  interposed 
by  the  trustees.  But  we  have  found  no  authority,  and 
appellant  has  cited  none,  supporting  the  power  of  a  trus- 
tee gratuitously  to  intermeddle  between  creditors,  taking 
the  part  of  one  group  of  creditors  against  another  where, 
as  here,  the  alleged  inequitable  conduct  arises  from  per- 
sonal relations  between  them  and  does  not  affect  those 
not  parties  to  the  transaction.  Indeed,  the  cases  hold  that 
such  matters  are  none  of  the  trustee's  business.  Wallace 
V.  Ohio  Valley  Bank,  supra:  J.  Henry  Schroder  Banking 
Corp.  V.  L.  S.  Brach  Mfg.  Corp.,  supra;  see  also  Equitable 
Holding  Corp.  v.  Woody,  63  F.  2d  751  (C.  C.  A.  2,  1933). 

Matter  of  Bozvman  Hardware  &  Electric  Co.,  67  F.  2d 
792  (C.  C.  A.  7,  1933),  is  an  illustration  of  the  proper 
method  of  raising  the  issue  in  this  type  of  case.  In  that 
case  the  objection  was  interposed  by  a  mercantile  creditor 
on  behalf  of  himself  and  others  similarly  situated.  The 
Court  held  the  conduct  did  not  warrant  subordination. 

This  court,  in  Ingram  v.  Lehr,  41  F.  2d  169,  170  (C.  C. 
A.  9,  1930)  indicated  its  doubt  that  a  trustee  can,  on 
behalf  of  one  creditor  assert  an  objection  to  a  claim 
on  the  ground  that  another  creditor  had  acted  inequitably 
toward  him. 

In  summary  upon  this  point,  therefore,  we  respectfully 
submit  that  George  T.  Goggin,  as  Receiver  and  disbursing 
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agent,  had  no  authority  to  initiate  or  prosecute  his  at- 
tempted petition  for  the  reason  that  he  was  not  granted 
any  such  authority  by  the  order  confirming  the  second 
amended  plan  of  arrangement  and  for  the  further  reason 
that  even  if  he  were  a  trustee  in  bankruptcy  the  alleged 
inequitable  conduct  is  of  such  a  nature  that  he  would 
have  no  right  or  authority  to  initiate  the  proceeding. 

(b)  The  Allegations  in  the  Petition  and  Supplement  Thereto, 
Even  if  Assumed  to  Be  True,  Are  Not  Sufficient  to  War- 
rant Subordination  of  the  Bank's  Claim  to  Those  of  All 
Creditors. 

One  of  the  points  urged  by  the  Bank  before  the  Referee 
was  that  the  facts  alleged  in  the  Receiver's  original  peti- 
tion filed  July  30,  1948  [R.  58],  and  the  supplement  there- 
to filed  January  20,  1949  [R.  63]  were  insufficient  as  a 
matter  of  law  to  constitute  any  grounds  for  relief. 

Counsel  for  the  Receiver  has  attempted  to  make  a  point 
of  the  fact  that  during  the  argument  on  March  2,  1949, 
the  Referee  indicated  that  he  would  limit  his  order  to 
jurisdictional  grounds,  and  at  a  later  time  changed  his 
mind  and  predicated  it  upon  all  of  the  grounds  asserted 
by  Appellee  (Br.  45).  We  think  it  well  to  discuss  this 
point  and  the  matter  of  the  amended  petition  before  dis- 
cussing the  sufficiency  of  the  petition  on  its  merits.  As 
we  view  it,  no  Court  is  bound  by  any  colloquy  with  coun- 
sel during  an  argument  on  propositions  of  law.  In  any 
event,  we  think  that  the  record  shows  that  the  Referee 
was  of  the  opinion  at  the  time  of  argument  on  March  2 
that  the  Receiver's  petition  was  insufficient  [R.  158].  If 
it  were  possible  to  draft  an  amendment  which  would  state 
a  cause  of  action  the  Receiver  could  as  well  have  done 
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that  as  to  file  a  motion  to  reconsider,  supported  by  a 
brief  and  subsequently  followed  by  lengthy  objections  to 
the  form  of  the  order,  without  at  any  time  making  any 
proper  application  for  leave  to  file  an  amended  petition. 

Counsel  "strenuously  urges"  (Br.  p.  45)  that  it  was 
error  for  the  courts  below  to  refuse  to  grant  the  Receiver 
permission  to  amend  his  petition,  and  suggests  in  his 
statement  of  the  case  (Br.  p.  7)  that  there  was  an  abuse 
of  discretion  in  such  refusal.  This  argument  is  untenable 
for  the  simple  reason  that  nowhere  does  the  record  show 
that  either  of  the  courts  below  made  any  order,  either 
granting  or  refusing  to  grant  leave  to  file  the  amended 
petition.  There  can  be  no  abuse  of  discretion  where 
there  has  been  no  exercise  of  discretion.  At  no  time  did 
counsel  make  a  proper  motion  for  leave  to  amend,  or  give 
any  notice  that  he  intended  to  make  such  a  motion.  From 
his  tactics  with  reference  to  the  proposed  amendment,  the 
inference  is  plain  that  Counsel  was  extremely  reluctant 
to  file  it  at  all,  and  submitted  it  only  after  the  Referee 
had  announced  his  ruling.  The  amendment,  having  been 
filed  on  April  6,  1949,  after  the  Referee's  order  here  ap- 
pealed from  had  been  signed  [R.  85,  107],  is  not  properly 
a  part  of  the  record  on  this  appeal.  The  District  Court 
made  no  order  with  respect  to  the  amendment  at  all,  be- 
cause there  was  no  order  with  respect  to  it  for  him  to 
review. 

We  believe  that  the  Receiver's  original  petition  and  the 
supplement  thereto  do  not  state  any  grounds  for  equitable 
j  relief  of  any  kind,  let  alone  that  prayed  for  by  the  Re- 
:  ceiver,  and  that  a  consideration  of  the  allegations  of  the 
!  petition  and  supplement  leads  inescapably  to  this  con- 
!   elusion. 
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We  will  review  briefly  the  allegations  of  the  original 
petition  [R.  58]  in  order  to  indicate  its  utter  lack  of 
allegations  sufficient  to  show  any  basis  for  equitable  re- 
lief. Paragraph  2  alleges  in  substance  that  commencing 
in  early  1946  the  Bank  received  regular  statements  from 
the  debtor  showing  that  it  was  insolvent  and  losing  money, 
that  the  debtor  was  in  default,  and  the  Bank  continued  to 
allow  it  to  operate.  Paragraph  3  alleges  that  the  Bank 
knowingly  and  deliberately  permitted  the  debtor  to  con- 
tinue in  operation,  which  caused  a  continued  extension  of 
credit  by  other  creditors,  and  that  the  Bank,  having  with- 
held enforcement  of  its  claims,  is  as  a  matter  of  law 
estopped  from  contending  that  it  is  entitled  to  dividends. 
Paragraph  4  alleges  that  as  a  matter  of  law  the  Bank 
by  its  conduct  is  estopped  from  participating  on  a  parity 
with  other  creditors,  and  in  Paragraph  5  it  is  alleged 
that  the  Bank,  having  lulled  other  creditors  into  a  feeling 
of  security  by  inducing  their  continued  extension  of  credit, 
caused  by  the  Bank's  failure  to  declare  a  default,  is  not 
entitled  to  share  until  all  other  creditors  are  paid. 

We  think  that  we  need  not  make  an  extended  argument 
on  the  insufficiency  of  the  original  petition.  A  creditor's 
claim  cannot  be  defeated  even  though  the  creditor  ex- 
tended the  credit  knowing  of  the  insolvency,  and,  in  fact, 
immediately  prior  to  bankruptcy.  The  credit  that  is  ex- 
tended increases  the  value  of  a  debtor's  estate.  It  is  in- 
conceivable that  anyone  could  argue  with  any  degree 
of  sincerity  that  because  a  creditor  does  not  declare  a 
default  and  throw  a  debtor  into  bankruptcy,  even  though 
he  knows  of  his  insolvency,  the  creditor  is  thereby  to  be 
deprived  of  a  claim  for  his  share  of  the  assets  of  the 
bankrupt.      The   Receiver   cites   no  cases    supporting   his 
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position in  this  respect,  and,  indeed,  appears  to  have  aban- 
doned this  ground  entirely. 

The  original  petition  also  alleges  that  the  Bank  was 
the  only  creditor  that  had  notice  that  Northrop  Aircraft 
Corporation  did  not  intend  to  pay  all  of  the  debts  of 
Salsbury  Motors,  Inc.,  and  that  therefore  it  would  be 
inequitable  to  allow  the  Bank  to  participate  in  dividends 
payable  from  the  $75,000  collected  from  Northrop  Air- 
craft Corporation  in  a  compromise  with  the  Receiver. 
We  think  that  the  answer  to  this  assertion  is  found  in 
the  case  of  William  H.  Moore,  Jr.,  Trustee,  etc.  v.  O.  S. 
Bay,  284  U.  S.  4,  5,  76  L.  Ed.  133,  in  which  the  Supreme 
Court  said  (p.  5) : 

The  rights  of  the  trustee  by  subrogation  are  to 
be  enforced  for  the  benefit  of  the  estate.  The  Cir- 
cuit Courts  of  Appeal  seem  generally  to  agree,  as 
the  language  of  the  Bankruptcy  Act  appears  to  us 
to  imply  very  plainly,  that  zi'hat  thus  is  recovered  for 
the  benefit  of  the  estate  is  to  he  distributed  in  divi- 
dends of  an  equal  percentum  on  all  allozved  claims, 
except  such  as  have  priority  or  are  secured.  [Em- 
phasis ours.] 

It  is  fundamental  that  the  recovery  by  the  Receiver  of 
the  $75,000  redounds  to  the  benefit  of  the  estate  as  a 
whole,  and  not  to  any  particular  group  of  creditors.  The 
mere  fact  that  the  Bank  in  a  separate  action  against 
Northrop  might  not  have  been  able  to  recover  is  not  a 
ground  for  depriving  the  Bank  of  its  right  to  a  dividend 
on  its  claim.  The  Receiver's  theory,  if  adopted,  would 
require  the  tracing  of  each  asset  in  an  estate  to  its  par- 
ticular source  and  a  determination  that  each  creditor  clam- 
ing a  dividend  out  of  this  asset  could  have  recovered 
directly  from  the  source  of  the  assets.     Such  a  cumber- 
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some  requirement  finds  no  support  in  the  Bankruptcy  Act 
or  the  cases. 

The  supplement  to  the  petition  of  the  Receiver  con- 
tains additional  allegations  of  the  same  character  but 
equally  without  substance  or  merit.  That  document,  dated 
January  20,  1949  [R.  63],  alleges  in  substance  that  be- 
tween January  1  and  August  20,  1947,  the  Bank  knew  that 
Salsbury  was  insolvent  and  that  it  was  unable  to  meet 
and  pay  its  current  obligations  to  the  Bank,  that  Northrop 
Aircraft  Corporation,  the  owner  of  the  stock,  would  not 
pay  or  guarantee  its  obligations  and  had  determined  that 
it  would  not  advance  additional  funds,  and  that  Salsbury 
was  not  paying  to  unsecured  creditors  the  current  obliga- 
tions as  they  became  due. 

If  every  individual  who  failed  to  pay  his  current  obli- 
gations as  they  became  due  at  one  time  or  another  was 
immediately  thrown  into  bankruptcy,  the  Bankruptcy 
courts  would  be  tremendously  crowded.  The  idea  that 
a  creditor  may  be  penalized  by  disallowance  or  subordi- 
nation because  he  tolerates  a  default  and  gives  the  debtor 
an  opportunity  to  work  out  of  his  difficulties  is  a  novel 
one,  and  one  that  we  are  quite  sure  has  not  been  given 
sanction  by  the  courts. 

The  supplement  to  the  petition  further  alleges  that  not- 
withstanding the  knowledge  of  the  Bank  that  the  debtor 
was  not  paying  its  bills,  the  Bank,  in  response  to  credit 
inquiries  of  some  persons  who  are  creditors  in  the  pro- 
ceeding, and  in  response  to  inquiries  from  credit  agencies, 
gave  information  that  the  financial  condition  of  Salsbury 
was  satisfactory  and  did  not  disclose  that  some  obligations 
to  the  Bank  were  in  default  or  had  been  extended  or 
renewed,  and  did  not  disclose  that  the  deed  of  trust  held 
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by  the  Bank  (which  was  recorded  as  required  by  law), 
secured  all  indebtedness  of  the  debtor  to  the  Bank.  This 
document  further  alleges  that  certain  unpaid  creditors 
extended  credit  to  the  debtor  in  reliance  upon  the  position 
taken  by  the  Bank  and  the  misinformation  circulated  by 
it  in  connection  with  the  financial  condition  of  the  debtor. 

Again,  without  any  extended  discussion,  we  respectfully 
submit  that  the  allegations  of  the  supplement  to  the  peti- 
tion are  insufficient  to  constitute  any  basis  for  equitable 
relief.  Such  a  petition,  if  it  has  any  legal  justifica- 
tion whatever,  must  be  predicated  upon  allegations  of 
tacts  which  are  legally  sufficient  to  constitute  fraud.  The 
petition  and  supplement,  however,  are  entirely  lacking  in 
such  allegations.  It  is  significant  that  in  all  of  the  allega- 
tions of  the  petition  and  supplement  thereto  the  Receiver 
does  not  anywhere  allege  that  any  statement  made  by  the 
Bank  was  untrue  or  that  any  specified  creditor  was  in  fact 
damaged  by  reliance  upon  any  statement  made  by  or  attri- 
buted to  the  Bank. 

For  the  convenience  of  the  Court  we  quote  briefly  from 
the  authorities  on  this  point. 

In  the  matter  of  In  re  Bozvman  Hardware  &  Electric 
Co.,  67  F.  2d  792  (C.  C.  A.  7,  1933),  the  court  said  (p. 
794): 

Before  a  general  creditor's  claim  against  the  bank- 
rupt may  be  disallowed  or  its  status  lowered,  it  must 
appear  that  said  creditor  has  been  guilty  of  some  act 
involving  moral  turpitude  or  some  breach  of  duty  or 
some  misrepresentation  whereby  other  creditors  were 
deceived  to  their  damage.  In  the  instant  case  the 
absence  of  any  evidence  showing  that  other  creditors 
were  damaged  by  appellant's  action,  conceding  for  the 
moment  that  such  action  amounted  to  fraud,  is  fatal 
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to  the  asserted  priority  of  all  other  general  creditors 
save  Van  Camp  Hardware  and  Iron  Company.   *   *   * 

The  order  of  the  District  Court  is  reversed,  with 
directions  to  allow  appellant's  claim  on  an  equal 
footing  with  other  unsecured  creditors  save  only  that 
the  trustee  shall  pay  to  Van  Camp  Company  out  of 
appellant's  distributive  share  a  sum  equal  to  the  bal- 
ance of  Van  Camp  Company's  claim,  after  deducting 
its  dividend. 

In  the  case  of  Ingram  v.  Lchr,  41  F.  2d  169  (C.  C.  A. 
9,  1930),  this  Court  said  (p.  170)  : 

Bankruptcy  proceedings  are  in  equity  and  undoubt- 
edly a  claim  is  subject  to  the  general  rule  that  "he  who 
has  done  iniquity  shall  not  have  equity."  But  we  do 
not  find  in  the  understanding  here  the  quality  of 
moral  obliquity :  it  might  have  operated  as  a  construc- 
tive fraud,  but  we  do  not  think  actual  fraud  was  in- 
tended. To  the  contrary,  it  would  seem  that  both 
parties  were  of  the  opinion  that  if  the  business  could 
be  carried  forward  by  Hockinson  he  would  be  able  to 
make  a  success  of  it  and  ultimately  pay  all  of  his 
debts,  both  those  which  then  existed  and  those  which 
he  might  incur.  Assuming  that  hope  or  expectation 
to  have  been  a  reasonable  one,  the  plan  was  not  in- 
herently fraudulent.  Nor  for  the  benefit  of  others 
contemplating  giving  Hockinson  credit  was  the  claim- 
ant under  any  legal  obligation  to  make  public  the  fact 
that  Hockinson  owed  him.  Crowder  v.  Allen-West 
Comm.  Co.  (C.  C.  A.),  213  F.  177,  183,  184.  If  sub- 
sequently, as  there  is  some  testimony  tending  to  show, 
the  claimant,  by  stating  that  he  had  no  claim,  affirma- 
tively deceived  one  who  was  considering  the  matter  of 
extending  credit  to  Hockinson,  the  claimant  might  be 
estopped  from  asserting  his  claim  as  against  that 
creditor.     But  even  so,  other  creditors  could  not  in- 
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voke  the  defense;  the  claim  might  still  be  provable 
against  the  estate  and  be  good  as  against  all  other 
creditors.     [Emphasis  ours.] 

And  in  the  leading  case  of  Crowder  v.  Allen-West  Com- 
mission Co.,  213  Fed.  177  (C.  C.  A.  8,  1914),  the  Court 
said  (p.  184)  : 

A  creditor  must  have  been  guilty  of  some  moral 
turpitude  or  some  breach  of  duty  by  which  other 
creditors  were  deceived,  to  their  damage,  to  constitute 
such  a  fraud  as  will  estop  him  from  sharing  with 
them  in  the  distribution  of  the  proceeds  of  the  estate 
of  his  debtor  in  bankruptcy.  A  willful  intent  to  de- 
ceive or  such  gross  negligence  as  is  tantamount  there- 
to is  an  essential  element  of  such  an  estoppel. 

A  creditor  of  an  insolvent  debtor  is  a  competitor  of 
all  his  other  creditors.  He  stands  in  no  fiduciary  or 
contractual  relation  to  them  and  owes  them  no  duty 
to  inform  them  of  his  debtor's  financial  condition,  his 
insolvency,  or  of  the  amount  of  his  indebtedness  to 
him.  Foster  v.  McAlester,  114  Fed.  145,  151,  52 
CCA.  107,  113.  There  was  therefore  no  fraud  or 
breach  of  duty  in  the  failure  of  the  commission  com- 
pany to  inform  the  other  creditors  in  this  regard. 
[Emphasis  ours.] 

The  Supreme  Court  of  the  United  States  in  two  recent 
cases  has  had  occasion  to  review  the  doctrine  of  equitable 
subordination.  In  each  of  these  cases,  that  Court  has  de- 
clined to  subordinate  or  disallow  the  claims,  indicating 
plainly  that  if  the  claim  is  the  outgrowth  of  legitimate, 
good  faith  business  transactions,  neither  in  design  nor 
effect  producing  injury,  it  will  be  allowed  to  participate. 
Comstock  V.  Institutional  Investors,  335  U.  S.  211,  230, 
92  L.  Ed.  1911,  1923  (1947) ;  Manufacturers  Trust  Co  v. 
Becker,  338  U.  S.  304,  94  L.  Ed.  99,  70  S.  Ct.  127  (1949). 
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The  Comstock  case  distinguished  Pepper  v.  LyHon,  308 
U.  S.  295,  and  Taylor  v.  Standard  Gas  &  Electric  Co. 
(Deep  Rock  Case),  306  U.  S.  307,  cited  by  appellant,  on 
their  facts,  but  the  dissenting  opinion  relied  upon  these 
cases.  This  clearly  indicates  that  the  Supreme  Court  in- 
tended to  limit  substantially  the  application  of  the  subordi- 
nation doctrine. 

We  fail  to  appreciate  the  "particular  significance"  of 
the  case  of  Columbia  Gas  &  Electric  Corporation  v.  U.  S. 
151  F.  2d  461,  reh.  den.  153  F.  2d  101,  cert.  den.  329 
U.  S.  72>7  (C.  A.  A.  6,  1945)  quoted  at  length  by  Appel- 
lant (Br.  pp.  48-49),  in  view  of  the  fact  that  the  petition 
in  this  case  contains  no  allegations  of  "illegal  or  inequi- 
table conduct"  similar  to  the  conduct  involved  in  the 
Columbia  case. 

Counsel  in  his  conclusion  (Br.  pp.  50-51)  implies  that 
there  is  something  reprehensible  in  the  Bank's  collecting 
as  much  of  its  debt  as  it  was  legally  entitled  to  collect. 
Our  only  comment  is  that  these  remarks  are  wholly  im- 
material to  the  issues  raised  on  this  appeal,  and  insofar 
as  they  are  based  upon  matters  outside  this  record,  are 
improper. 

Conclusion. 

It  is  submitted  that  the  decision  of  the  lower  court 
was  correct  and  should  be  affirmed.  The  Bankruptcy 
Court  was  without  jurisdiction  to  hear  and  determine 
the  issues  raised  by  the  Receiver's  petition  because  (1) 
the  same  issues  had  already  been  decided  adversely  to 
the  Receiver  by  a  previous  order  which  was  then  on 
appeal;  (2)  in  a  Chapter  XI  proceeding  the  Bankruptcy 
Court  has  only  such  jurisdiction  as  is  reserved  in  ac- 
cordance  with    the   applicable    statute,    and    in    this    case 
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there  was  no  reservation  of  jurisdiction  to  decide  the 
issues  raised  in  the  petition  in  either  the  plan  of  arrange- 
ment or  the  order  of  confirmation;  and  (3)  the  issues 
raised  by  the  petition  do  not  fall  within  any  of  the 
statutory  reservations  of  jurisdiction.  The  Receiver  in 
this  case  had  no  power  or  authority  to  initiate  these 
proceedings.  The  petition  and  supplement  thereto  do  not 
allege  facts  sufficient  to  warrant  the  subordination  of  the 
Bank's  claim  to  that  of  all  other  creditors.  The  lower 
court  did  not  exercise  any  discretion  with  respect  to  the 
amended  petition  and  there  could  not,  therefore,  have 
been  any  abuse  of  discretion  with  respect  to  it. 

Respectfully  submitted, 

Samuel  B.  Stewart,  Jr. 
Hugo  A.  Steinmeyer 
Robert  H.  Fabian 

Attorneys  for  Appellee. 
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To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

This  appeal  is  from  an  order  denying  a  petition  of  the 
receiver  to  subordinate  the  claim  of  the  Bank  of  America 
under  a  confirmed  plan  of  arrangement.  There  was  no 
hearing  on  the  merits  because  the  Referee  and  the  District 
Judge  were  of  the  opinion  that  the  bankruptcy  court  was 
without  jurisdiction  to  entertain  the  petition.  The  receiver 
sought  in  his  petition  to  defer  any  payment  of  dividends 
to  the  Bank  on  its  claim  against  the  debtor  until  all  the 
other  creditors  of  the  debtor  had  been  paid  upon  the  ground 
that  the  Bank  was  guilty  of  such  misconduct  in  dealing 
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with  all  the  other  creditors  of  the  debtor  as  to  require 
the  bankruptcy  court,  under  the  doctrine  of  Pepper  v.  Lit- 
ton (1939),  308  U.  S.  295,  84  L.  Ed.  281,  60  S.  Ct.  238, 
41  A.  B.  R.  (N.  S.)  279.  to  subordinate  payment  of  divi- 
dends on  the  Bank's  claim  in  order  to  prevent  injustice 
and  unfairness  in  the  administration  of  the  estate.  The 
order  appealed  from  would  operate  to  deny  the  receiver 
the  opportunity  to  prove  the  conduct  of  the  Bank,  which 
was  described  in  the  receiver's  original  petition  and  sup- 
plement thereto  and  the  amended  petition,  so  that  the 
truth  and  significance  of  the  facts  alleged  by  the  receiver 
can  be  ascertained.  This  is,  of  course,  an  extremely  drastic 
result. 

The  reasons  underlying  a  judgment  or  order  which 
denies  a  party  his  day  in  court  should  be  compelling.  It 
is  for  this  reason  that  the  courts  have  universally  applied 
the  rule  that  in  cases  sought  to  be  determined  on  their 
pleadings,  every  inference  must  be  drawn  in  favor  of  the 
pleader  Abel  v.  Munro  (1940,  2nd  Cir.),  110  F.  2d  647; 
Avrick  v.  Rockmont  Envelope  Co.  (1946,  10th  Cir.), 
155  F.  2d  568;  Lane-Bryant,  Inc.  v.  Maternity  Lane 
(1949,  9th  Cir.),  163  F.  2d  559. 

Although  we  contend  that  all  of  the  points  made  by 
appellee  in  its  brief  herein  are  completely  answered  in 
appellant's  opening  brief,  there  are  certain  statements  and 
contentions  in  appellee's  brief  which  we  feel  should  not 
be  left  unchallenged;  hence,  this  reply  brief. 
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ARGUMENT. 

I. 

The  Bankruptcy  Court  Had  Jurisdiction  to  Entertain 
the  Receiver's  Petition  and  to  Grant  the  Relief 
Sought  Therein. 

(a)  The  Question  of  the  Bank's  Right  to  Receive  Dividends 
on  a  Parity  With  Other  Creditors  Had  Not  Been  De- 
cided and  Was  Not  Before  This  Court  in  the  "Bank- 
er's Lien  Appeal"  and  Therefore,  the  Bankruptcy  Court 
Had  Jurisdiction  to  Hear  and  Determine  the  Issues 
Raised  by  the  Receiver's  Petition. 

The  Bank's  first  contention  is  that  the  pendency  of  an 
appeal  in  this  Court  involving  the  same  parties  and  aris- 
ing out  of  the  same  Chapter  Xil  proceedings  somehow 
divested  the  bankruptcy  court  of  jurisdiction  to  consider 
a  petition  to  subordinate  the  payment  of  dividends  on  the 
Bank's  claim/  The  banker's  lien  appeal  was  from  an 
order  dated  March  22,  1948,  which  constituted  a  ruling 
that  a  counterclaim  asserted  by  the  receiver  against  the 
Bank  was  not  meritorious.  On  Page  7  of  its  brief,  the 
Bank  makes  the  following  statement,  with  which  we  whole- 
heartedly  agree : 

"The  test  would  seem  to  be  whether  the  order  of 
March  22,  1948,  allowing  the  Bank's  claim  decided 
the  question  of  parity.  If  it  did,  the  lower  court 
properly  held  that  it  had  no  jurisdiction  to  entertain 
this  petition." 

Following  this  quotation,  the  Bank  acknowledges  that 
the  grounds   for   subordination   asserted   by   the   receiver 


^The  pending  appeal  was  Goggin  v.  Bank  of  America  (No. 
12206),  which  was  under  submission  with  this  Court  on  rehearing 
at  the  time  appellant's  opening  brief  was  filed.  On  June  23,  1950, 
this  Court  filed  its  opinion  affirming  the  lower  court.  The  mandate 
has  been  stayed  until  September  23,  1950,  pending  the  filing  of  a 
petition  for  writ  of  certiorari  with  the  Supreme  Court  of  the 
United  States. 


on  this  appeal  were  not  raised  at  the  time  the  bank- 
er's lien  matter  was  litigated.  The  Bank  adds  sar- 
castically that  undoubtedly  the  receiver  would  have  asserted 
his  subordination  contention  at  that  time,  if  it  was  meri- 
torious. Thus,  the  Bank  appears  to  be  advocating  a  rule 
of  law  which  would  require  pleadings  to  be  construed 
against  the  pleader  and  would  favor  a  ruling  thereon  dis- 
posing of  the  matter  on  the  merits.  Such  a  rule  of  law 
runs  counter  to  the  fundamental  premise  underlying  the 
entire  Anglo-American  jurisprudence  that  controversies 
should  be  determined  on  their  merits  upon  the  basis  of 
evidence  adduced  in  open  court. 

We  respectfully  request  this  Court  to  consider  the  record 
in  the  banker's  lien  appeal  to  determine  whether  or  not 
that  proceeding  either  decided  or  in  any  way  involved  the 
subordination  issues  presented  by  this  appeal.  On  Pages 
18-20  of  appellant's  opening  brief  herein,  we  have  set 
forth  the  basic  differences  between  the  banker's  lien  pro- 
ceeding and  this  proceeding.  Although  the  Bank  attempts 
to  make  much  of  the  fact  that  the  banker's  lien  litigation 
was  commenced  by  the  receiver's  filing  a  document  entitled 
Objections  to  Claim  of  the  Bank  of  America  .  .  . 
AND  Prayer  for  Affirmative  Relief  [Tr.  48  in  Case 
No.  12206],  an  examination  of  that  document  reveals  that 
it  was  in  no  sense  intended  to  defeat  the  claim  of  the 
Bank.  The  receiver  there  sought  to  defer  a  determination 
of  the  amount  of  the  Bank's  claim  because  the  receiver 
alleged  that  the  value  of  the  security  asserted  by  the  Bank 
was  not  yet  determined. 

The  second  aspect  of  that  proceeding  was  a  counter- 
claim in  which  the  receiver  sought  to  have  the  Bank 
turn  over  to  the  receiver  the  commercial  paper  upon  which 
the  Bank  had  asserted  a  banker's  lien.  It  is  thus  clear 
that  at  no  time  has  the  receiver  ever  contended  that  the 
Bank  did  not  have  a  valid  claim  against  the  debtor. 

On  page  6  of  its  brief  the  Bank  cites  the  decision  of 
this  Court  in  Rothschild  &  Co.  v.  Marshall  (1931),  51  F. 
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2d  897  as  holding  "that  the  District  Court  and  Referee 
lose  jurisdiction  over  a  matter  when  an  appeal  is  perfected 
to  this  Court."  Aside  from  the  fact  that  the  Rothschild 
case  does  not  involve  a  bankruptcy  proceeding  and,  there- 
fore, cannot  possibly  represent  any  rule  of  law  as  to  the 
jurisdiction  of  the  bankruptcy  court,  we  would  have  no 
quarrel  with  the  statement  in  the  Bank's  brief.  The  ques- 
tion is,  however,  what  is  the  "matter"  involved  in  the 
banker's  lien  appeal.  The  record  in  that  appeal  will  show 
beyond  any  doubt  that  the  only  "matter"  there  involved 
was  the  propriety  of  the  Bank's  exercise  of  a  banker's 
lien.  There  was  nothing  in  that  proceeding  which  could 
conceivably  be  construed  to  include  any  of  the  issues  in 
the  "matter"  involved  on  this  appeal.  The  fundamental 
distinction  between  the  allowance  of  a  claim  and  the  post- 
ponement of  dividends  on  an  allowed  claim  was  recognized 
by  the  Supreme  Court  in  Pepper  v.  Litton  (1939),  308 
U.  S.  295.  84  L.  Ed.  281,  60  S.  Ct.  238,  41  A.  B.  R. 
(N.  S.)  279  in  stating: 

"Though  disallowance  of  such  claims  will  be  or- 
dered where  they  are  fictitious  or  a  sham,  these  cases 
do  not  turn  on  the  existence  or  nonexistence  of  the 
debt.  Rather  they  involve  simply  the  question  of 
order  of  payment." 

Suffice  it  to  say  there  must  be  a  valid  claim  before  there 
can  be  any  question  of  subordination. 

The  effect  of  a  pending  appeal  in  a  bankruptcy  proceed- 
ing on  the  jurisdiction  of  the  bankruptcy  court  would  seem 
to  be  analogous  to  the  doctrine  of  res  judicata.  In  other 
words,  if  a  final  judgment  in  the  banker's  lien  appeal  would 
be  res  judicata  on  the  subordination  question,  the  Bank's 
position  would  be  correct.  The  general  rule  is  that  in 
order  to  apply  the  principle  of  res  judicata,  it  must  be 
shown  that  the  matter  controverted  in  the  second  action 
was  raised  and  litigated  in  the  prior  action.  Thus,  the 
allowance  of  a  claim  by  a  bankruptcy  court  is  not  res 


judicata  upon  the  Issue  of  whether  or  not  the  creditor 
with  the  allowed  claim  has  received  a  voidable  preference 
from  the  bankrupt  and  the  trustee  may  thereafter 
maintain  an  action  to  recover  the  preference. 

Block  V.  Mill  Factors  Corp.  (1941,  2nd  Cir.),  119 

F.  2d  536,  45  A.  B.  R.  (N.  S.)  748; 
Stearns  Salt  &  Lumber  Co.  v.  Hammond   (1914, 

6th  Cir.),  217  Fed.  559,  33  A.  B.  R.  484; 
Buder  v.  Columbia  Distilling  Co.  (1902,  Mo.),  96 
Mo.  App.  558,  70  S.  W.  508.  9  A.  B.  R.  331. 

The  Bank  has  seized  upon  the  last  sentence  of  the  Ref- 
eree's order  in  the  banker's  lien  matter  as  making  the 
parity  question  a  part  of  that  proceeding.  [Tr.  179.]  To 
be  sure,  the  order  provides  that  the  claimant  is  entitled 
to  dividends  on  its  claim  at  the  same  rate  paid  to  unse- 
cured creditors,  but  read  in  context,  it  clearly  appears  that 
the  language  was  used  merely  to  instruct  the  receiver  that 
no  dividends  were  to  be  paid  to  the  Bank  until  the  security 
held  by  the  Bank  had  been  liquidated  and  the  proceeds 
applied  upon  the  claim.  A  proceeding  in  a  bankruptcy 
matter  is  not  like  the  ordinary  litigation  in  which  a  judg- 
ment finally  determines  the  controversy  so  that  any  appeal 
therefrom  removes  any  further  jurisdiction  from  the  trial 
court.  In  a  bankruptcy  proceeding  there  may  be  many 
problems  and  disputes  and  an  appeal  from  a  ruling  in 
connection  with  any  single  dispute  does  not  in  any  way 
affect  the  jurisdiction  of  the  bankruptcy  court  to  proceed 
with  the  administration  of  the  estate,  even  though  it  might 
require  a  determination  of  other  disputes  between  the  same 
parties  who  are  involved  in  a  pending  appeal. 

This  fundamental  distinction  between  bankruptcy  pro- 
ceedings and  conventional  civil  litigation  was  recognized 
by  Congress  in  defining  the  appellate  jurisdiction  of  the 
Courts  of  Appeals  under  the  Bankruptcy  Act.  The 
Courts  of  Appeals  are  given  appellate  jurisdiction  from 
the    bankruptcy    courts    *'in    proceedings    in    bankruptcy, 


— 7— 

either  interlocutory  or  final,  and  in  controversies  arising 
in  proceedings  in  bankruptcy."^  A  "controversy"  is  sim- 
ilar to  the  ordinary  type  of  non-bankruptcy  litigation. 

Despite  the  many  confusing  cases  dealing  with  the  dif- 
ference between  bankruptcy  matters  as  proceedings  or 
controversies,^  it  would  seem  to  be  beyond  dispute  that 
the  banker's  lien  appeal  was  a  proceeding.  (McDaniel 
National  Bank  v.  Bridwell  (1934,  8th  Cir.),  74  F.  2d  311, 
26  A.  B.  R.  (N.  S.)  748.)  An  interlocutory  order  in  a 
proceeding  in  bankruptcy  is  expressly  made  appealable 
under  Sec.  24  of  the  Bankruptcy  Act.  The  order  involved 
in  the  banker's  lien  appeal  was  an  interlocutory  order 
because  the  amount  of  the  claim  allowed  by  the  court  was 
contingent  upon  the  liquidation  of  the  security.  (Robinson 
V.  Edler  (1935,  9th  Cir.),  7^  F.  2d  817,  29  A.  B.  R. 
(N.  S.)  502.)' 

The  taking  of  an  appeal  from  an  interlocutory  order 
in  a  proceeding  in  bankruptcy  does  not,  as  it  would  with 
final  orders,  divest  the  bankruptcy  court  of  jurisdiction  to 
take  further  proceedings  in  the  matter.  [Matter  of  Wood- 
ruff (1941,  9th  Cir.),  121  F.  2d  152,  46  A.  B.  R.  (N.  S.) 
567;  Fernow  v.  Liberty  Royalty  Corp.  (1944,  10th  Cir.), 
146  F.  2d  396,  57  A.  B.  R.  (N.  S.)  659.)' 


^Section  24  of  the  Bankruptcy  Act,  11  U.  S.  C,  Section  47. 

^See  2  Collier  on  Bankruptcy  (14th  Ed.),  pages  721,  734,  758, 
76Z. 

^In  the  cited  case  this  Court  held  that  such  an  order  was  inter- 
locutory. However,  under  the  provisions  of  the  Bankruptcy  Act  in 
effect  at  that  time,  such  an  order  was  not  appealable  without  leave 
of  the  appellate  court.  The  statute  has  since  been  amended  so  as 
to  make  an  appeal  from  such  an  order  a  matter  of  right  provided 
the  amount  involved  exceeds  $500.00;  the  amended  statute  was  in 
effect  and  governed  the  banker's  lien  appeal. 

^In  the  Woodruff  case,  this  Court  ruled  that  the  bankruptcy  court 
had  jurisdiction  to  hear  and  determine  the  account  and  petition  for 
compensation  of  the  receiver  and  his  attorneys,  notwithstanding  the 
fact  that  there  was  then  pending  in  this  Court  an  appeal  from  an 
earlier  order  of  the  bankruptcy  court  directing  the  receiver  and  his 
attorneys  to  petition  for  compensation  and  fees. 


By  reason  of  the  obvious  diiTference  between  the  issues 
involved  in  the  banker's  lien  appeal  and  this  appeal,  there 
is  no  merit  to  the  Bank's  assertion  that  the  former  appeal 
defeated  the  jurisdiction  of  the  bankruptcy  court  to  enter- 
tain the  subordination  proceedings :  the  bankruptcy  court 
had  jurisdiction  to  proceed  with  the  administration  and 
distribution  of  the  fund  deposited  by  the  debtor  under  the 
confirmed  plan  of  arrangement. 

Regardless  of  which  party  ultimately  prevails  in  the 
banker's  lien  litigation,  the  final  ruling  will  merely  serve 
to  determine  the  correct  amount  of  the  Bank's  claim. 
Thus,  if  the  Bank  prevails  in  the  banker's  lien  matter,  its 
claim  will  be  for  a  lesser  amount  than  it  would  be  if  the 
receiver  prevails  because  if  the  Bank  is  ordered  to  return 
to  the  receiver  the  proceeds  from  the  commercial  paper 
on  which  it  exercised  a  banker's  lien,  the  Bank's  claim 
will  thereby  be  increased  by  an  amount  equal  to  the  judg- 
ment in  favor  of  the  receiver.  Upon  a  final  ruling  in  the 
banker's  lien  appeal,  there  will  still  be  a  question  as  to 
the  Bank's  right  to  participate  in  dividends  on  its  claim. 
That  is  the  question  involved  in  the  instant  appeal  and 
which  w^as  in  no  way  disposed  of  in  the  banker's  lien 
appeal. 

(b)  The  Plan  o£  Arrangement  and  the  Order  of  Confirma- 
tion Contained  Sufficient  Reservations  of  Jurisdiction  to 
Empower  the  Bankruptcy  Court  to  Hear  and  Determine 
the  Issues  Raised  by  the  Receiver's  Petitions;  There 
Was  Such  Jurisdiction  in  the  Bankruptcy  Court  Inde- 
pendently of  the  Plan  and  Order  of  Confirmation. 

The  provisions  of  the  plan  of  arrangement,  the  creditors' 
consents  thereto,  and  the  order  of  confirmation  showing 
the  express  reservations  of  jurisdiction  in  the  bankruptcy 
court  have  been  summarized  at  length  in  our  opening  brief. 
The  Bank's  contention  that  the  order  of  confirmation 
takes  precedence  over  the  plan  has  been  answered  in  our 
opening  brief.     (Pages  27-34.)     The  Bank  fails  to  give 


any  significance  to  the  provision  of  Section  368  of  the 
Bankruptcy  Act  which  makes  the  arrangement  the  source 
of  the  bankruptcy  court's  jurisdiction  after  confirmation 
of  the  plan.  Moreover,  the  Bank  has  failed  to  mention 
the  fact  that  the  plan  of  arrangement  was  incorporated 
by  reference  into  the  order  of  confirmation.  [Tr.  41.] 
The  plan  itself  being  a  part  of  the  order  of  confirmation, 
there  can  be  no  validity  to  the  Bank's  contention  that 
there  is  a  variance  between  the  order  and  the  plan. 

On  Page  11  of  its  brief,  the  Bank  refers  to  the  phrase 
"the  classification  of  said  claims"  as  used  in  the  order 
of  confirmation  [Tr.  43]  in  defining  the  court's  reserved 
jurisdiction.  The  same  phrase  is  used  in  the  plan  itself 
in  the  paragraph  defining  the  fourth  group  of  creditors 
therein  designated  as  Class  D.  [Tr.  46.]  The  Bank 
argues  that  the  quoted  phrase  pertains  only  to  placing  a 
particular  claim  within  one  of  the  four  classes  called  for 
by  the  plan.  However,  in  context,  the  phrase  appears  in 
the  plan  as  a  part  of  the  paragraph  defining  the  group  of 
creditors  designated  as  Class  D.  It  must,  therefore,  be 
assumed  that  its  inclusion  in  that  paragraph  is  wholly 
without  significance  in  order  to  adopt  the  Bank's  interpre- 
tation; this  assumption  is  untenable. 

Class  D  creditors  are  those  creditors  remaining  after 
the  three  classes  of  priority  creditors  described  in  the  plan 
as  Classes  A,  B  and  C,  and  it  is  provided,  with  respect  to 
Class  D  ''that  there  shall  next  be  paid  to  all  other  creditors 
of  the  above-named  debtor,  a  prorata  dividend  in  the  same 
manner  and  with  like  efifect  as  if  an  order  of  adjudication 
were  entered  herein,  and  the  trustee  in  bankruptcy  was 
paying  a  partial  or  final  dividend,  said  payments  to  be 
made  at  such  time  and  in  such  amounts  as  the  court  may 
from  time  to  time,  upon  the  petition  of  any  party  in  inter- 
est, order     .     .     .     "     [Tr.  46.]     The  phrase  "classifica- 
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tion of  said  claims"  immediately  follows  the  foregoing  pro- 
vision in  the  plan  as  a  part  of  the  same  sentence. 

Thus,  if  a  bankruptcy  court,  after  an  adjudication, 
would  have  jurisdiction  to  subordinate  the  claim  of  one 
unsecured  creditor  to  the  claims  of  other  unsecured  cred- 
itors, it  could  do  so  under  the  confirmed  plan  of  arrange- 
ment in  the  instant  case.  The  authorities  showing  that 
there  is  such  jurisdiction  in  the  bankruptcy  court  are  legion 
and  no  reference  is  made  to  them  in  this  reply  brief  for 
the  reason  that  they  are  fully  covered  in  our  opening  brief. 

On  Page  26  of  its  brief,  the  Bank  again  concedes  that 
"a  Bankruptcy  Court  has  the  general  power  and  jurisdic- 
tion to  subordinate  the  payment  of  dividends  on  claims 
as  between  creditors  of  the  same  class."  The  Bank,  how- 
ever, would  limit  the  rule  to  straight  bankruptcy  proceed- 
ings where  there  has  been  an  adjudication  in  bankruptcy. 
The  contention  seems  to  be  that  in  Chapter  X,I  proceed- 
ings, the  court  has  only  such  jurisdiction  as  is  expressly 
reserved  in  the  order  of  confirmation.  For  the  reasons 
set  forth  in  our  opening  brief  (Pages  34-38),  the  bank- 
ruptcy court  in  Chapter  XI  proceedings  has  inherent  juris- 
diction to  subordinate  the  claim  of  one  creditor  to  other 
creditors  of  the  same  class,  regardless  of  the  provisions  of 
the  plan  and  order  of  confirmation.  It  would  appear,  how- 
ever, even  under  the  Bank's  view  of  the  law,  that  there 
would  be  jurisdiction  in  the  bankruptcy  court  in  the  in- 
stant case.  A  reading  of  the  plan  of  arrangment,  the 
consents  of  the  creditors  thereto,  and  the  order  of  con- 
firmation makes  it  abundantly  clear  that  the  draftsman 
of  these  documents  took  pains  to  provide  that  the  adminis- 
tration of  the  estate  after  confirmation  of  the  plan,  was 
to  be  to  like  effect  as  if  there  had  been  an  adjudication 
in  bankruptcy  and  the  receiver  appointed  as  trustee  in 
bankruptcy.  Therefore,  if  in  an  ordinary  bankruptcy  pro- 
ceeding, the  bankruptcy  court  would  have  such  jurisdiction 
and  the  trustee  in  bankruptcy  would  have  authorit}'  to 
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brines  such  a  petition,  the  bankruptcy  court  and  the  re- 
ceiver in  the  instant  case  had  jurisdiction  and  authority  to 
subordinate  the  claim  of  the  Bank  to  the  claims  of  other 
creditors.  The  Bank,  in  support  of  its  contention,  has 
omitted  to  make  any  reference  to  or  give  any  significance 
to  these  provisions  of  the  arrangement,  the  consents 
thereto,  and  the  order  of  confirmation. 

In  arguing  that  the  receiver  in  this  case  is  a  sort  of 
interloper  in  a  controversy  between  creditors,  the  Bank 
has  overlooked  the  numerous  cases  in  which  the  courts 
have  recognized  the  duty  of  the  trustee  in  bankruptcy  to 
bring  before  the  bankruptcy  court  the  facts  and  circum- 
stances surrounding  any  claim  so  that  dividends  thereon 
will  be  subordinated  to  dividends  paid  on  other  claims 
where  warranted  after  considering  all  the  facts  surround- 
ing the  claim.  Some  of  the  leading  cases  are  mentioned 
on  page  39  of  our  opening  brief,  but  the  Bank  has  failed 
to  discuss  those  cases  in  its  brief  herein.  In  the  instant 
case  the  receiver  has  alleged  that  all  of  the  existing  gen- 
eral unsecured  creditors  of  the  debtor  were  misled  and 
prejudiced  by  the  conduct  of  the  Bank.  Accordingly,  if 
subordination  of  the  Bank's  claim  is  warranted,  all  of 
those  creditors,  would  benefit.  In  any  case  where  a  re- 
ceiver or  a  trustee  succeeds  in  subordinating  the  claim  of 
one  creditor  to  the  claims  of  other  creditors  he  is  taking 
sides  in  a  matter  which  can  be  described  as  a  con- 
troversy between  creditors.  However,  he  is  the  rep- 
resentative of  the  creditors  generally  and  it  is  his  duty 
to  take  whatever  action  is  for  their  benefit.  Even  in 
objecting  to  a  claim,  a  trustee  in  bankruptcy  or  a 
receiver  is  intervening  in  a  matter  which  does  not  per- 
sonally concern  him  but  if  he  is  successful  in  defeating  the 
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claim,  all  of  the  other  creditors  will  receive  the  benefit, 
unless,  of  course,  any  one  of  them  has  a  claim  which 
should  be  subordinated. 

The  Bank  has  cited  Prudence  Realisation  v.  Ferris,  323 
U.  S.  650,  654,  L.  Ed.  528;  In  re  East  Boston  Coal  Co. 
(D.  C.  Pa.),  47  Fed.  Supp.  593;  and  In  re  Gordon  (D.  C. 
S.  D.,  N.  Y.  1942)  (Pages  15-21  of  Appellee's  Brief), 
in  support  of  its  position,  but  it  has  wholly  ignored  our 
discussion  of  those  cases  in  appellant's  opening  brief  in 
which  we  pointed  out  that  they  are  all  either  Chapter 
X  cases  or  they  involve  a  situation  where  the  bankruptcy 
court's  jurisdiction  is  invoked  after  the  entry  of  the  final 
order  discharging  the  receiver.  The  Bank  merely  men- 
tions our  contentions  only  to  expressly  ignore  them.  This, 
however,  does  not  change  the  law.  We  pointed  out  in 
Footnote  18  on  Page  31  of  our  opening  brief  that  there 
is  an  express  statutory  distinction  between  Chapter  X. 
and  Chapter  XI  insofar  as  the  confirmation  order  may 
vary  the  plan  of  arrangement  with  respect  to  reserved 
jurisdiction.  Moreover,  there  is  another  statutory  distinc- 
tion between  the  two  chapters  with  respect  to  the  court's 
right  to  modify  a  confirmed  plan  of  arrangement.  In 
Chapter  X  there  is  such  authority  in  the  bankruptcy  court 
where  there  is  none  in  Chapter  XI  (See  Footnote  15, 
Page  29  of  appellant's  opening  brief).  Although  the 
Bank  takes  the  position  that  Chapter  X  and  Chapter  XI 
are  similar,  the  distinctions  above  noted  show  that  Chapter 
X  cases  are  not  controlling  on  the  question  involved  in 
this  Chapter  XI  proceeding. 

Matter  of  Gordon  (D.  C.  S.  D.,  N.  Y.  1942,  44  Fed. 
Supp.    581,   cited   at   Pages    19-21    of   the    Bank's    brief 
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herein)  was  a  Chapter  XI  proceeding  but  the  very  por- 
tions of  the  opinion  quoted  by  the  Bank  in  its  brief  evi- 
dence the  distinction  between  that  case  and  the  instant 
case.  In  the  first  place,  the  Gordon  case  clearly  recognizes 
that  jurisdiction  may  be  retained  by  express  reservation 
in  a  plan  of  arrangement.  We  think  that  was  done  in  the 
instant  case.  Moreover,  in  the  quotation  from  the  Gordon 
case  appearing  on  Page  19  of  appellee's  brief,  the  court 
recognized  the  reserved  jurisdiction  under  Sections  369- 
370  of  the  Bankruptcy  Act.  Those  sections  would  give 
the  court  jurisdiction  to  hear  and  determine  a  controversy 
such  as  that  presented  in  the  instant  case.  As  has  hereto- 
fore been  demonstrated,  the  Bank's  claim  was  in  an  un- 
liquidated amount  and  was  scheduled  by  the  debtor.  The 
claim  cannot  become  liquidated  until  final  disposition  of 
the  banker's  lien  appeal.  Under  Section  369(2)  the  court 
has  jurisdiction  over  a  dispute  pertaining  to  such  a  claim. 

On  Page  21  of  its  brief,  the  Bank  quotes  a  portion  of 
the  Gordon  opinion  in  which  the  court  speaks  of  "post- 
confirmation  claims  and  post-confirmation  conduct."  The 
claim  of  the  Bank,  however,  is  a  pre-confirmation  claim; 
the  conduct  of  the  Bank  set  forth  in  the  receiver's  peti- 
tions was  also  prior  to  confirmation  and,  in  fact,  was  prior 
to  the  commencement  of  the  Chapter  X,I  proceedings. 

In  summary  on  this  point,  it  is  respectfully  submitted 
that  the  bankruptcy  court  in  the  instant  case  had  jurisdic- 
tion, under  the  plan  of  arrangement,  the  order  of  con- 
firmation and  under  its  inherent  jurisdiction,  over  the 
distribution  of  the  funds  in  its  possession  which  were  to 
be  administered  as  if  there  had  been  an  adjudication  in 
bankruptcy. 
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11.  ! 

The  Petition  and  Supplement  Thereto  as  Well  as  the 
Amended    Petition    Contained    Allegations    Suffi- 
cient   to    Warrant    the    Granting    of    the    Relief  ^|| 
Prayed  For.  ^' 

(a)  The   Receiver   Had   the   Right,   Power  and   Authority  to 
Initiate  the  Current  Proceedings. 

A  complete  answer  to  the  Bank's  argument  as  set  forth 
on  Pages  22-28  of  its  brief  herein,  is  contained  on  Pages 
38-45  of  appellant's  opening  brief.  We  do  not  desire  to 
burden  this  Court  with  a  repetition  of  the  matters  set 
forth  in  our  opening  brief  other  than  to  quote  the  succinct 
description  of  the  trustee's  duties  as  stated  by  Professor 
Collier : 

"The  trustee's  virtually  exclusive  right  to  object  on 
behalf  of  creditors  has  just  been  discussed  in  con- 
nection with  the  rights  of  the  bankrupt  and  the 
creditors.  It  is  the  corollary  of  his  statutory  duty 
under  §47a(8)  to  'examine  all  proofs  of  claim  and 
object  to  the  allowance  of  such  claims  as  may  be 
improper.'  A  trustee  in  bankruptcy  has  not  only  the 
right,  but  the  duty  to  object  to  any  claim  not  entitled 
to  proof  or  allowance.  This  duty  virtutc  offici  may 
be  enforced  by  the  court  upon  petition  of  a  creditor 
or  the  bankrupt.  It  also  extends  to  the  case  in  which 
a  creditor  has  an  allowable  claim  against  the  bank- 
rupt, but  a  claim  that  should  not  be  treated  on  a  foot- 
ing of  equality  with  the  claims  of  creditors  who  have 
been  wronged  by  the  claimant.  It  is  then  the  trustee's 
duty  to  object  and  to  see  to  it  that  the  claim  be  sub- 
ordinated to  those  of  the  wronged  creditor  or 
creditors."® 


«3  Collier  on  Bankruptcy  (14th  Ed.),  pages  226-227. 
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The  foregoing-  quotation  also  demonstrates  the  distinc- 
tion between  the  allowance  of  a  claim  and  the  subordina- 
tion of  an  allowed  claim. 

The  mi^wii^t  has  again  cited  to  this  Court  the  case  of 
Schroeder  v.  Brack  (1935,  7th  Cir.),  78  F.  2d  530,  29 
A.  B.  R.  (N.  S.)  444  (this  is  the  same  case  referred  to 
as  In  re  Railroad  Supply  Co.  on  page  43  of  our  opening 
brief).  As  pointed  out  in  our  opening  brief,  however, 
this  Court  in  Bank  of  America  v.  Erickson  (1941),  117 
F.  2d  796,  45  A.  B.  R.  (N.  S.)  503,  ruled  that  the  Rail- 
road Supply  case  only  concerned  a  dispute  between  two 
creditors  of  a  bankrupt  which  was  of  no  concern  to  other 
creditors  or  to  the  estate.  It  would  appear  that  the  Bank 
is  attempting  to  come  within  the  Railroad  Supply  rule 
upon  the  basis  of  its  assertion  that  the  instant  case  in- 
volves conduct  of  the  Bank  which  affected  only  some  of 
the  creditors  of  the  debtor.  This  assertion  is,  however, 
contrary  to  the  pleadings  which  are  deemed  admitted  for 
the  purpose  of  this  appeal.  The  receiver  alleged  in  the 
supplement  to  his  original  petition: 

"That  the  current  unpaid  trade  creditors  in  the 
within  reorganization  proceedings  extended  credit  to 
the  debtor  substantially  in  reliance  upon  the  position 
taken  by  the  Bank  of  America  and  the  misinforma- 
tion circulated  by  it  in  connection  with  the  financial 
condition  of  the  debtor  and  the  purported  financial 
support  thereof  by  Northrop  Aircraft,  Inc. ;  that  the 
Bank  of  America  well  knew  that  the  said  creditors 
would  so  rely  upon  the  facts  as  alleged  hereinabove 
in  extending  credit  to  the  debtor  herein."     [Tr.  65.]^ 


■^The  allegations  in  the  amended  petition  were  even  more  specific 
on  this  score: 

"That  in  extending  credit  to  the  debtor,  all  of  the  persons 
who  are  the  general  unsecured  and  unpaid  trade  creditors  of 
the  debtor  herein  and  whose  claims  have  been  allowed  by  this 
Court  relied  upon  and  were  misled  by  the  conduct  of  and  the 
credit  information  given  by  the  Bank  of  America  as  herein- 
above particularly  described."     [Tr.  100.] 
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Since  the  pleadings  must  be  construed  in  favor  of  the 
pleader,  it  would  seem  clear  that  the  aforementioned  allega- 
tion sufficiently  establishes  that  the  conduct  of  the  Bank 
affected  all  of  the  unpaid  trade  creditors  in  the  within 
proceedings. 

We  do  not  mean  to  indicate  by  the  foregoing  that  we 
concur  in  the  Bank's  statement  of  the  law  that  in  order 
for  a  trustee  in  bankruptcy  to  subordinate  the  claim  of  one 
creditor,  he  must  show  that  the  conduct  of  that  creditor 
adversely  affected  all  of  the  remaining  creditors.  The 
Supreme  Court  has  indicated  that  such  is  not  the  law  and 
that  a  trustee  may  properly  subordinate  the  claim  of  one 
creditor  to  the  claim  of  only  a  portion  of  the  remaining 
creditors.  (American  Surety  Co.  v.  Sampscll  (1946),  327 
U.  S.  269,  90  L.  Ed.  663,  66's.  Ct.  571.)  In  that  case  the 
Supreme  Court  of  the  United  States  affirmed  a  judgment 
of  this  Court  holding  that  a  trustee  in  bankruptcy  had 
authority  and  the  bankruptcy  court  had  jurisdiction  to 
subordinate  the  claim  of  one  creditor  to  the  claims  of 
certain  creditors. 

Thus,  the  Bank's  premise  is  not  in  accordance  with  the 
settled  law.  However,  the  pleadings  in  the  instant  case 
are  to  the  effect  that  all  of  the  creditors  were  misled  by 
the  Bank's  conduct.  In  view  of  the  facts  stated  by  the 
receiver  in  his  petitions,  he  would  have  been  derelict  in  his 
duty  had  he  not  brought  them  to  the  attention  of  the  bank- 
ruptcy court. 

(b)  The  Allegations  in  the  Petition  and  Supplement  Thereto 
as  Well  as  the  Amended  Petition  Are  Sufficient  to  War- 
rant Subordination  of  the  Bank's  Claim  to  Those  of  All 
Creditors. 

The  Bank's  assertions  on  pages  28  and  29  of  its  brief 
that  the  receiver  was  never  refused  permission  to  file  his 
amended  petition  is  not  only  without  support  in  the  record 
but  is  in  direct  conflict  therewith.  At  the  conclusion  of 
the  original  hearing  when  the  Referee  indicated  his  ruling 
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would  be  adverse  to  the  receiver,  counsel  for  the  receiver, 
in  open  court,  sought  leave  to  amend  the:petition  and  the 
Referee  indicated  that  leave  would  be  granted;  however, 
after  a  colloquy  with  counsel  for  the  Bank,  who  objected 
to  the  granting  of  leave  to  amend,  the  Referee  stated  that 
his  ruling  would  be  limited  to  the  lack  of  jurisdiction 
objection  made  by  the  Bank.  [Tr.  159-160.]  Therefore, 
no  amendment  would  be  appropriate  under  such  a  ruling. 
Thereafter,  there  was  a  hearing  upon  the  receiver's  motion 
to  reconsider  that  ruling  and  when  the  Referee  denied  the 
motion,  counsel  for  the  receiver  again  sought  leave  to  file 
an  amended  petition  and  again  counsel  for  the  Bank 
objected;  whereupon  the  Referee  ruled  'T  will  deny  your 
right  to  file  the  amended  petition  at  this  time."  [Tr.  155- 
157.]  The  Bank  then  submitted  a  form  of  order  to  which 
the  receiver  filed  objections.  [Tr.  86-91.]  In  his  objec- 
tions to  the  form  of  order  the  receiver  formally  sought 
leave  to  file  an  amended  petition  in  the  event  the  Referee 
was  inclined  to  rule  that  the  allegations  in  the  original 
petition  and  supplement  thereto  did  not  sufficiently  state  a 
cause  of  action  [Tr.  89-91],  and  a  copy  of  the  proposed 
amended  petition  was  attached  to  the  objections.  The 
objections  to  the  form  of  order  came  on  for  hearing  and 
at  the  conclusion  thereof,  the  Referee  overruled  the  re- 
ceiver's objections  and  counsel  for  the  receiver  requested 
leave  to  file  the  amended  petition.  At  this  point  the  Ref- 
eree permitted  the  receiver  to  "file"  the  amended  petition 
and  stated  "but  I  am  not  granting  you  permission  to  file 
it  with  the  thought  that  I  will  pay  any  attention  to  it. 
.  .  .  You  can  file  any  document  you  want,  but  it  must 
be  understood  it  was  filed  after  I  made  my  ruling."  [Tr. 
165-166.] 

The  record,  therefore,  shows  a  consistent  and  continuous 
attempt  on  the  part  of  the  receiver  to  file  an  amended 
petition  with  a  persistent  refusal  on  the  part  of  the 
Referee  to  permit  the  amendment.  Although  eventually 
the  Referee  permitted  the   receiver   to   file   the   amended 
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petition,  he  made  it  clear  that  he  would  not  "pay  any  atten- 
tion to  it."     [Tr.  165.] 

This  brief  summary  of  the  record  demonstrates  the  in- 
accuracy of  the  statements  contained  at  pages  28  and  29 
of  the  Bank's  brief.  Despite  this  record,  the  Bank  draws 
an  inference  that  counsel  for  the  receiver  was  extremely 
reluctant  to  file  the  amended  petition  because  the  amend- 
ment was  proposed  only  after  the  Referee  had  announced 
his  ruling-  adverse  to  the  receiver.  Surely  counsel  for  the 
Bank  is  aware  that  leave  to  amend  a  pleading  is  generally 
sought  only  after  a  court  has  ruled  that  the  original  plead- 
ing is  defective. 

The  Bank  closes  its  argument  with  a  reference  to  two 
relatively  recent  Supreme  Court  decisions,  Comstock  v. 
Institutional  Investors  (1947),  335  U.  S.  211,  92  L.  Ed. 
1911,  1923,  and  Manufacturers  Trust  Co.  v.  Becker 
(1949),  338  U.  S.  304,  94  L.  Ed.  99,  70  S.  Ct.  127. 
We  have  already  referred  to  the  Manufacturers  Trust  Co. 
case  in  our  opening  brief  (page  Z7).  The  Comstock  case 
constitutes  a  compelling  authority  in  support  of  the  position 
of  appellant  herein.  There  the  Supreme  Court  affirmed 
the  judgment  of  the  Court  of  Appeals  for  the  8th  Cir- 
cuit which,  in  turn,  had  affirmed  the  judgment  of  the  trial 
court  refusing  to  subordinate  the  claim  of  a  parent  cor- 
poration asserted  against  its  subsidiary  in  a  railroad  re- 
organization proceeding.  A  reading  of  the  opinion  shows 
that  the  controversy  was  fully  tried  on  all  of  the  facts,  at 
the  conclusion  of  which  the  trial  court  made  findings  that 
the  parent  corporation  had  acted  in  good  faith  at  all  times, 
that  the  indebtedness  upon  which  its  claim  against  its 
subsidiary  was  based  was  a  valid  indebtedness,  and  that  the 
proceeds  of  the  loans  had  been  used  for  the  benefit  of  its 
subsidiary  and  its  creditors.  By  reason  of  these  findings 
and  their  affirmance  by  the  Court  of  Appeals,  the  Supreme 
Court  affirmed  the  judgment,  stating:  "A  seasoned  and 
wise  rule  of  this  Court  makes  concurrent  findings  of  two 
courts  below  final  here  in  the  absence  of  exceptional  error." 
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(Citing  numerous  cases.)  There  was  a  four-man  dissent 
because  the  dissenting  justices  felt  that  there  was  an  excep- 
tional error  in  the  record.  In  any  event,  that  case  illus- 
trates the  necessity  for  the  bankruptcy  court's  holding  a 
hearing  upon  the  pleadings  which  are  alleged  to  require 
the  subordination  of  one  claim  to  the  claims  of  other 
creditors.  Thus  far,  the  receiver  in  the  instant  case  has 
been  denied  that  right.  If  the  receiver  is  given  the  oppor- 
tunity to  go  to  trial  upon  the  basis  of  his  pleadings,  he 
cannot  and  surely  will  not  complain  if  he  is  not  able  to 
prove  by  appropriate  evidence  that  which  he  has  alleged. 

The  authorities  discussed  in  our  opening  brief  establish 
that  a  court  of  bankruptcy,  upon  a  proper  showing,  has 
jurisdiction  to  subordinate  the  payment  of  the  claims  of 
one  creditor  to  those  of  the  other  creditors  of  the  same 
class  where  such  subordination  will  further  the  ends  of 
justice  and  equity.  Upon  proof  of  the  allegations  of  the 
receiver's  petition  and  supplement  thereto  or  the  amended 
petition  the  claim  of  the  Bank  should  be  subordinated  to 
the  claims  of  other  creditors.  Thus,  upon  the  pleadings, 
the  receiver  is  entitled  to  the  relief  requested. 

Conclusion. 

We  respectfully  contend  that  the  record  in  this  case  re- 
quires a  reversal  of  the  rulings  below.  The  banker's  lien 
appeal  was  wholly  foreign  to  the  matters  involved  in  this 
appeal  and  its  pendency  in  no  way  affected  the  power  of 
the  bankruptcy  court  to  determine  the  order  of  payment 
of  dividends  on  claims.  Under  the  plan  of  arrangement, 
the  order  of  confirmation  thereof  and  the  inherent  juris- 
diction of  the  bankruptcy  court  to  administer  the  fund  in 
its  possession,  there  was  clearly  jurisdiction  to  hear  and 
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determine  the  receiver's  petitions.  Furthermore,  a  perusal 
of  these  documents  shows  that  it  was  the  intent  of  all  of 
the  parties  concerned  to  carry  on  the  Chapter  XI  proceed- 
ings as  if  there  had  been  an  adjudication  in  bankruptcy. 
The  Bank  has  conceded  that  had  there  been  such  an  ad- 
judication, the  court  would  have  had  jurisdiction.  This 
constitutes  a  concession  that  the  rulings  below  were  errone- 
ous because  by  the  express  provisions  of  the  plan  and 
order  of  confirmation,  the  jurisdiction  of  the  bankruptcy 
court  and  the  authority  of  the  receiver  were  defined  to  be 
co-extensive  with  that  which  would  have  prevailed  had 
there  been  an  adjudication  in  bankruptcy. 

The  pleadings,  which  are  the  basis  of  this  appeal,  are 
deemed  admitted  and  they  entitle  the  receiver  to  the  relief 
requested.  The  receiver,  for  the  benefit  of  the  unsecured 
creditors  of  the  debtor  who  were  misled  by  the  wrongful 
conduct  of  the  Bank,  is  merely  asking  for  the  opportunity 
to  prove  the  allegations  of  his  petitions.  Only  in  this  man- 
ner can  the  bankruptcy  court  sift  the  circumstances  sur- 
rounding the  Bank's  claim  to  see  that  the  distribution  of 
the  consideration  deposited  by  the  debtor  under  the  con- 
firmed plan  of  arrangement  is  administered  pursuant  to 
law,  equity  and  justice. 

It  is,  therefore  urged  that  the  orders  appealed  from  be 
reversed  and  the  matter  remanded  to  the  bankruptcy  court 
with  directions  to  proceed  upon  the  allegations  of  the  re- 
ceiver's amended  petition. 

Respectfully  submitted, 

Gendel  &  Raskoff, 
By  H.  Miles  Raskoff, 

Attorneys  for  Appellant. 
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No.  12498 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


George  T.  Goggin,  as  Receiver  of  the  Estate  of  Salsbury 
Motors,  Inc.,  Debtor, 

Appellant, 
vs. 

Bank  of  America  National  Trust  &  Savings  Associa- 
tion, 

Appellee. 


PETITION  FOR  REHEARING. 


To:  The  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

Your  petitioner  herein,  George  T.  Goggin  (hereinafter 
referred  to  as  "Receiver")  as  receiver  in  bankruptcy  of 
the  estate  of  Salsbury  Motors,  Inc.,  and  appellant  herein, 
respectfully  petitions  this  Honorable  Court  for  a  rehear- 
ing of  the  judgment  of  this  Court  rendered  herein  on  Janu- 
ary 5,  1951,  with  a  written  opinion  by  Judge  Orr  after  a 
hearing  before  Judges  Stephens,  Bone  and  Orr. 

Introduction. 

Except  for  the  issue  as  to  the  effect  of  the  prior  appeal 
(hereinafter  referred  to  as  "banker's  lien  appeal"),  the 
opinion  of  this  Court  filed  on  January  5,  1951,  resolved 
all  of  the  issues  involved  in  this  appeal  in  favor  of  appel- 
lant. Although  it  was  conceded  by  the  appellee  that  neither 
the  pleadings  nor  the  evidence  in  the  banker's  lien  proceed- 
ing raised  any  issue  as  to  the  subordination  of  the  Bank's 
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claim  to  the  claims  of  other  creditors,  this  Court  construed 
the  last  paragraph  of  the  banker's  lien  order  as  having 
decided  the  subordination  question,  and  therefore  ruled 
that  the  bankruptcy  court  lost  jurisdiction  to  act  on  the 
receiver's  subordination  petition.  This,  we  respectfully 
urge,  constituted  an  unreasonable  and  erroneous  interpre- 
tation of  the  banker's  lien  order  and  an  unwarranted 
restriction  upon  the  jurisdiction  of  the  bankruptcy  court. 

Grounds  for  Petition. 

The  ruling  of  this  Court  as  to  the  effect  of  the  banker's 
lien  appeal  on  the  jurisdiction  of  the  bankruptcy  court  to 
entertain  the  receiver's  petition  for  subordination  of  the 
Bank's  claim  should  be  reconsidered  upon  the  following 
grounds : 

1.  The  banker's  lien  order  did  not  involve  any  issue 
or  the  consideration  of  any  evidence  as  to  subordination 
of  the  Bank's  claim  and,  therefore,  could  not  have  deter- 
mined any  such  issue. 

2.  Even  if  the  banker's  lien  order  is  construed  by  this 
Court  as  determining  the  order  of  payment  of  dividends 
on  the  Bank's  claim,  the  petition  for  subordination  should 
be  considered  as  a  petition  for  reconsideration  of  the  order 
of  allowance  under  Section  57 (k)  of  the  Bankruptcy  Act, 

3.  The  banker's  lien  appeal  was  from  an  interlocutory 
order  in  a  proceeding  in  bankruptcy  and,  therefore,  its 
pendency  did  not  divest  the  bankruptcy  court  of  jurisdic- 
tion to  act  on  the  question  of  subordination  of  the  Bank's 
claim. 

4.  If  the  banker's  lien  appeal  is  deemed  to  have  divested 
the  bankruptcy  court  of  jurisdiction  to  act  on  a  petition 
for  subordination,  this  Court  should,  by  its  mandate,  direct 
the  bankruptcy  court  to  hear  and  determine  the  receiver's 
amended  petition. 


I. 

The  Banker's  Lien  Order  Did  Not  Involve  Any  Issue 
or  the  Consideration  of  Any  Evidence  as  to  Sub- 
ordination of  the  Bank's  Claim  and,  Therefore, 
Could  Not  Have  Determined  Any  Such  Issue. 

In  its  opinion  herein  this  Court  has  gone  no  further 
than  the  order  in  the  banker's  lien  appeal  in  determining 
that  it  disposed  of  the  subordination  question.  This,  we 
submit,  was  improper.  The  Supreme  Court  of  the  United 
States  has  held  that  in  construing  the  scope  and  effect  of 
any  judgment  where  the  plea  of  res  judicata  or  estoppel 
by  judgment  is  involved,  the  Court  must  resort  to  the 
pleadings  and  the  evidence  presented  in  the  earlier  proceed- 
ings to  determine  whether  or  not  the  issues  raised  by  the 
more  recent  litigation  were  in  fact  determined  in  the  earlier 
litigation,  notwithstanding  the  fact  that  the  earlier  judg- 
ment might  contain  language  seemingly  disposing  of  the 
issues  raised  in  the  more  recent  litigation. 

It  is  conceded  by  the  Bank,  as  indeed  it  must,  that  "the 
grounds  for  subordination  here  urged  by  counsel  for  the 
receiver  were  not  raised  by  him  at  the  time  he  objected  to 
the  Bank's  claim  .  .  ."  (App.  Br.  p.  7.)  A  thorough 
and  painstaking  examination  of  the  record  in  the  banker's 
lien  appeal,  including  both  opinions  of  this  Court,  will  not 
reveal  a  single  pleading,  statement,  reference  or  intimation 
that  presented  a  question  as  to  whether  or  not  payment  of 
dividends  on  the  Bank's  claim  should  be  subordinated  to  the 
claims  of  other  creditors  on  equitable  grounds.  That  rec- 
ord shows  without  any  question  that  the  sole  matter  de- 
cided was  whether  or  not  the  Bank  had  properly  exer- 
cised its  banker's  lien  under  Section  3054  of  the  Civil 
Code  of  the  State  of  California  in  seizing  certain  commer- 
cial paper  belonging  to  the  debtor  and  applying  the  pro- 


ceeds  therefrom  against  the  indebtedness  of  the  debtor  to 
the  Bank,  thereby  reducing  the  Bank's  claim  asserted  in 
the  Chapter  XI  proceeding.  The  receiver  attempted  to 
obtain  an  order  from  the  bankruptcy  court  directing  the 
Bank  to  return  to  the  receiver  either  the  commercial  paper 
seized  or  the  proceeds  therefrom  which  might  have  been 
collected  by  the  Bank.  The  ruling  against  the  receiver 
in  that  case  has  now  become  final. 

In  the  instant  proceeding,  however,  the  cause  of  action 
was  based  upon  allegations  that  the  Bank  had  induced 
other  creditors  to  extend  credit  to  the  debtor  by  knowingly 
giving  false  information  concerning  the  debtor's  financial 
condition.  Despite  the  total  dissimilarity  in  the  nature  of 
the  two  causes  of  action  and  the  legal  and  factual  issues 
involved,  this  Court  has  taken  the  last  sentence  of  the 
banker's  lien  order  as  having  determined  the  subordina- 
tion cause  of  action. 

The  only  reason  this  sentence  appeared  in  the  order  was 
because  the  Bank  had  yet  to  liquidate  certain  real  prop- 
erty held  as  security  under  a  trust  deed  and  the  uncer- 
tainty of  the  amount  of  recovery  led  to  the  language  in 
the  last  sentence;  there  was  no  dispute  as  to  this  issue. 

A  controlling  decision  of  the  Supreme  Court  demon- 
strates that  the  banker's  lien  order  cannot  be  construed 
as  res  judicata.  The  case  of  Vicksburg  v.  Henson  (1913), 
231  U.  S.  259,  presented  a  situation  strikingly  similar 
to  that  of  the  instant  case.  In  that  case  the  City  of 
Vicksburg  had  granted  a  franchise  to  a  corporation  to 
furnish  the  city  with  water  for  a  term  of  thirty  years. 
Fourteen  years  later  the  city  attempted  to  derogate  from 
the  franchise  by  undertaking  to  build,  and  thereafter  to 
operate,  a  waterworks  system  of  its  own.  The  corpora- 
tion that  had  been  given  the  franchise  filed  suit  against 
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the  city  to  enjoin  the  infringement  on  its  franchise  and 
was  successful  in  obtaining  an  injunction.  The  city  was 
thereby  enjoined  from  issuing  bonds  for  the  purpose  of 
constructing  its  water  system  and  from  actually  construct- 
ing the  water  system  "during  the  period  prescribed  in  said 
ordinance,  contract  and  franchise."  Thus,  the  order  clearly 
and  unequivocally  enjoined  the  city  from  issuing  bonds 
for  constructing  a  water  system  for  the  balance  of  the 
full  thirty-year  period  of  the  franchise.  The  city  ap- 
pealed in  that  case  but  the  decree  was  affirmed  by  the 
Court  of  Appeals  and  by  the  Supreme  Court  of  the  United 
States  and  the  injunction  containing  the  above  quoted 
language  as  to  its  duration  became  final.  Thereafter, 
four  years  prior  to  the  termination  of  the  thirty-year 
franchise,  the  city  undertook  by  proper  resolution  and 
election  to  authorize  a  sale  of  bonds  for  the  construction 
of  a  waterworks  plans  w^hich  was  not  to  be  operated  until 
after  the  expiration  of  the  franchise.  Whereupon,  the  rep- 
resentative of  the  corporation  holding  the  franchise  brought 
suit  to  enjoin  the  bond  issue  and  the  construction  of  the 
waterworks  on  the  ground  that  the  issue  as  to  the  issu- 
ance of  the  bonds  and  the  construction  of  the  water  sys- 
tem at  any  time  during  the  thirty-year  franchise  was 
res  judicata  under  the  decree  granted  against  the  city  in 
the  former  action.  The  District  Court  of  the  United 
States  in  which  the  action  was  filed  granted  the  injunction, 
which  was  affirmed  on  appeal  to  the  Court  of  Appeals  for 
the  Fifth  Circuit.  This  ruling  was  reversed  on  appeal  to 
the  Supreme  Court,  notwithstanding  the  fact  that  the 
literal  wording  of  the  decree  in  the  earlier  case  had,  by 
its  terms,  disposed  of  the  question.  The  Supreme  Court 
reasoned  that  the  decree  in  the  earlier  case  could  not  be 
given  the  binding  effect  given  it  by  the  District  Court  and 
the  Circuit  Court  because  a  consideration  of  the  plead- 


ings,  the  issues  and  the  evidence  in  the  earher  case  showed 
that  it  was  not  intended  to  have  that  effect  nor  to  dispose 
of  the  current  issues.  The  Court  pointed  out  that  the  pur- 
pose of  the  earher  decree  was  merely  to  protect  the  thirty- 
year  franchise.  The  fact  that  the  city  intended  to  take 
action  during  the  term  of  the  franchise  to  prepare  itself 
to  operate  its  own  water  system  immediately  upon  expira- 
tion of  the  thirty-year  franchise  could  not  be  held  to  inter- 
fere with  the  franchise  so  long  as  the  new  water  system 
was  not  operated  prior  to  its  termination.  The  Supreme 
Court  took  the  realistic  view  that  it  would  take  some  time 
for  the  city  to  erect  its  waterworks  system  and,  notwith- 
standing the  contrary  language  in  the  earlier  decree,  held 
that  it  could  be  done.  The  Court  stated  (231  U.  S.  at 
268): 

"Coming  to  the  question  whether  the  former  decree 
disposed  of  the  rights  of  the  parties,  as  was  held  in 
the  court  below,  which  judgment  was  affirmed  by  the 
Circuit  Court  of  Appeals,  it  is  undoubtedly  true  that 
a  right,  question  or  fact  put  in  issue  and  decided 
by  a  court  of  competent  jurisdiction  must  be  taken 
as  settling  the  rights  of  the  parties  in  respect  to  such 
controversy  and  while  it  remains  undisturbed  is  con- 
clusive between  them.  The  enforcement  of  this  rule 
has  been  repeatedly  said  to  be  essential  to  secure  the 
peace  and  repose  of  society  and  in  order  that  an  end 
may  be  made  of  controversies  between  parties  who 
have  once  invoked  and  have  had  the  determination 
by  a  competent  judicial  tribunal  of  the  matters  in 
dispute  between  them.  It  is  no  less  true  that  to  hold 
upon  any  unsubstantial  ground  that  a  controversy 
has  been  thus  concluded  is  to  do  an  injustice  to 
litigants.  We  must  therefore  be  careful  to  see,  when 
the  contention  of  former  adjudication  is  made,  that 
the  matter  was  actually  presented  and  decided  and 
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the  rights  of  the  contending  parties  thereby  con- 
ckided.  We  think  that  an  examination  of  the  record 
in  the  former  case,  put  in  evidence  in  this  case,  does 
not  support  the  contention  that  the  matter  here  in 
issue  was  then  adjudicated  and  determined.  It  is 
true  there  is  some  broad  language  in  the  decree." 

"It  is  well  settled,  however,  that  a  decree  is  to  be 
construed  with  reference  to  the  issues  it  was  meant 
to  decide.  Graham  v.  Railroad  Company,  3  Wall. 
704,  710;  Reynolds  v.  Stockton,  140  U.  S.  254; 
Vicksburg  v.  Vicksburg  Water  Works  Co.,  206  U. 
S.  496,  507;  Haskell  v.  Kansas  Natural  Gas  Co., 
224  U.  S.  217,  223.  In  Barnes  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  122  U.  S.  1,  this  court,  speaking 
by  Mr.  Chief  Justice  Waite,  said  (p.  14)  : 

"  'Every  decree  in  a  suit  in  equity  must  be  con- 
sidered in  connection  with  the  pleadings,  and,  if  its 
language  is  broader  than  is  required,  it  will  be  limited 
by  construction  so  that  its  effect  shall  be  such,  and 
such  only,  as  is  needed  for  the  purposes  of  the  case 
that  has  been  made  and  the  issues  that  have  been 
decided.  Graham  v.  Railroad  Company,  3  Wall. 
704.  Here  the  suit  was  by  and  for  creditors  to  set 
aside  the  mortgage  to  Barnes  and  the  foreclosure 
thereunder,  because  made  and  had  to  hinder  and 
delay  them  in  the  collection  of  their  debts.  The  de- 
cree, therefore,  although  broader  in  its  terms,  must 
be  held  to  mean  no  more  than  that  the  foreclosure 
was  void  as  to  these  creditors,  whose  claims  were 
inferior  in  right  to  that  of  the  mortgage,  and  that 
the  Minnesota  Company  was  restrained  and  enjoined 
from  asserting  title  as  against  them.' 

"The  nature  and  extent  of  the  former  decree  is  not 
to  be  determined  by  seizing  upon  isolated  parts  of  it 
or  passages  in  the  opinion  considering  the  rights  of 
the  parties,  but  upon  an  examination  of  the  issues 


made  and  intended  to  be  submitted  and  what  the 
decree  was  really  designed  to  accomplish.  We  cannot 
agree  with  the  court  below  or  with  the  majority  of 
the  Circuit  Court  of  Appeals  that  the  effect  of  the 
former  adjudication  was  to  preclude  the  rights  of  the 
parties  in  the  present  controversy." 

See  also  f 

Radford  v.  Myers  (1914),  231  U.  S.  725. 

The  Supreme  Court  in  the  case  of  Reynolds  v.  Stock- 
ton (1891),  140  U.  S.  254,  approved  and  adopted  the 
statement  of  principles  of  the  New  Jersey  Court  of  Er- 
rors and  Appeals  in  the  case  of  Munday  v.  Vail,  34  N.  J. 
Law  418.  The  Supreme  Court  stated  (140  U.  S.  at 
269): 

".  .  .  We  regard  the  views  suggested  in  the  quo- 
tation from  the  opinion  as  correct,  and  as  properly 
indicating  the  limits  in  respect  to  which  the  con- 
clusiveness of  a  judgment  may  be  invoked  in  a  sub- 
sequent suit  inter  partes." 

The  quotation  from  the  opinion  referred  to  by  the  Su- 
preme Court  is  as  follows  (140  U.  S.  at  268): 

*'.  .  .  A  defect  in  a  judgment  arising  from  the 
fact  that  the  matter  decided  was  not  embraced  within 
the  issue  has  not,  it  would  seem,  received  much  ju- 
dicial consideration.  And  yet  I  cannot  doubt  that,, 
upon  general  principles,  such  a  defect  must  avoid  a 
judgment.  It  is  impossible  to  concede  that  because 
A  and  B  are  parties  to  a  suit,  a  court  can  decide  any 
matter  in  which  they  are  interested,  whether  such 
matter  be  involved  in  the  pending  litigation  or  not. 
Persons  by  becoming  suitors  do  not  place  themselves 
for  all  purposes  under  the  control  of  the  court,  and 
it  is  only  over  these  particular  interests,  which  they 
choose  to  draw  in  question,  that  a  power  of  judicial 
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decision  arises.  And  again :  'A  judgment  upon  a 
matter  outside  of  the  issue  must,  of  necessity,  be 
altogether  arbitrary  and  unjust,  as  it  concludes  a 
point  upon  which  the  parties  have  not  been  heard. 
And  it  is  upon  this  very  ground  that  the  parties 
have  been  heard,  or  have  had  the  opportunity  of  a 
hearing,  that  the  law  gives  so  conclusive  an  effect  to 
matters  adjudicated.  And  this  is  the  principal  reason 
why  judgments  become  estoppels.  But  records  or 
judgments  are  not  estoppels  with  reference  to  every 
matter  contained  in  them.  They  have  such  efficacy 
only  with  respect  to  the  substance  of  the  controversy 
and  its  essential  concomitants.  Thus,  Lord  Coke, 
treating  of  this  doctrine,  says:  "A  matter  alleged 
that  is  neither  traversable  nor  material  shall  not 
estop."  Co.  Litt.  352b.  And  in  a  note  to  the 
Duchess  of  Kingston's  Case,  in  2  Smith's  Lead. 
Cases,  535,  Baron  Comyn  is  vouched  for  the  propo- 
sition that  judgments  "are  conclusive  as  to  nothing 
which  might  not  have  been  in  question,  or  were  not 
material."  For  the  same  doctrine,  that  in  order  to 
make  a  decision  conclusive  not  only  the  proper  parties 
must  be  present,  but  that  the  court  must  act  upon 
**the  property  according  to  the  rights  that  appear" 
upon  the  record,  I  refer  to  the  authority  of  Lord 
Redesdale.  Gijfard  v.  Hort,  1  Sch.  &  Lef .  386,  408. 
See  also  Gore  v.  Stacpoole,  1  Dow,  18,  30;  Colclough 
V.  Sterum,  3  Bligh,  181,  186.'  Reference  is  made 
in  the  opinion  to  the  case  of  Corwithe  v.  Griffing, 
21  Barb.  9,  in  respect  to  which  the  court  said:  'Com- 
missioners in  partition,  in  their  distribution,  embraced 
land  other  than  that  contained  in  the  petition,  and  the 
court  confirmed  their  report,  and  it  was  held  that 
such  judgment  was  a  nullity,  "as  the  jurisdiction  was 
confined  to  the  subject-matter  set  forth  and  described 
in  the  petition."     In  this  case  the  court  had  juris- 
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diction  in  cases  of  partition,  and  the  decision  was 
upon  the  ground  that  the  decree  was  void,  as  it  was 
aside  from  the  issue  which  the  proceedings  pre- 
sented.' " 

The  Vickshurg  and  Reynolds  cases,  we  think,  require 
a  reconsideration  of  the  ruHng  in  the  instant  case  in  the 
Hght  of  the  principles  there  announced.  The  banker's 
Hen  order  could  not  and  did  not  decide  the  question  of 
subordination.  As  heretofore  pointed  out,  this  was  the 
fundamental  basis  of  the  decision  of  the  Supreme  Court 
in  the  leading  bankruptcy  case  on  equitable  subordination, 
to-wit,  Pepper  V.  Litton  (1939),  308  U.  S.  295.  There, 
it  will  be  recalled,  the  Supreme  Court  ruled  that  the  bank- 
ruptcy court  had  jurisdiction  to  subordinate  a  claim  in 
bankruptcy  by  reason  of  the  misconduct  of  the  claimant 
in  acquiring  the  claim,  notwithstanding  the  fact  that  the 
claim  was  based  upon  a  final  and  binding  judgment  of  a 
state  court,  which  judgment  had  been  collaterally  attacked 
without  success  both  by  the  bankrupt  and  by  the  trustee. 
The  Supreme  Court  stated: 

".  .  .  On  the  pleadings  in  the  state  court  th^ 
validity  of  the  underlying  claim  was  not  in  issue. 
Nor  was  there  presented  to  the  state  court  the  ques- 
tion of  whether  or  not  the  Litton  judgment  might 
be  subordinated  to  the  claims  of  other  creditors  upon 
equitable   principles." 

And  so,  in  the  instant  case,  neither  on  the  pleadings  nor 
in  the  evidence  was  there  presented  any  question  in  the 
banker's  lien  proceeding  of  whether  or  not  payment  of 
dividends  on  the  Bank's  claim  might  be  subordinated  to 
the  claims  of  other  creditors  upon  equitable  principles. 
This  distinguishes  our  case  from  Diamond  Laundry  Corp. 
V.  California  Employment  Stabilization  Commission  (9th 
Cir.,  1947),  162  F.  2d  398.     In  that  case  the  very  issues 
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which  were  before  this  Court  on  appeal  were  sought  to 
be  reHtigated  at  the  same  time  before  the  bankruptcy 
court.  In  the  instant  case,  however,  the  issues  in  the  two 
proceedings  were  not  only  not  identical  but  wholly  with- 
out similarity. 

II. 
Even  if  the  Banker's  Lien  Order  Is  Construed  by  This 
Court  as  Determining  the  Order  of  Pa5mient  of 
Dividends  on  the  Bank's  Claim,  the  Petition  for 
Subordination  Should  Be  Considered  as  a  Petition 
for  Reconsideration  of  the  Order  of  Allowance 
Under  Section  57k  of  the  Bankruptcy  Act. 

Section  57k  of  the  Bankruptcy  Act  provides: 

''Claims  which  have  been  allowed  may  be  recon- 
sidered for  cause  and  reallowed  or  rejected  in  whole 
or  in  part  according  to  the  equities  of  the  case,  before 
but  not  after  the  estate  has  been  closed." 

It  is  not  without  significance  that  this  was  the  section 
relied  upon  by  the  Supreme  Court  in  Pepper  v.  Litton 
as  empowering  courts  of  bankruptcy  to  subordinate  the 
claims  of  one  creditor  to  claims  of  others,  notwithstand- 
ing the  fact  that  the  claim  is  recognized  and  allowed  as 
a  binding  legal  obligation.  Moreover,  the  Supreme  Court 
made  it  clear  that  the  right  to  subordinate  thus  author- 
ized is  in  no  way  impaired  by  the  fact  that  there  has  been 
previous  litigation  concerning  the  validity  of  the  claim, 
with  a  final  binding  judgment  that  it  is  a  valid  claim.  Of 
course,  it  must  necessarily  be  true  that  there  must  be  a 
point  where  the  litigation  comes  to  an  end.  That  point 
was  reached  in  Heiser  v.  Woodruff  (1946),  327  U.  S. 
726.  There  the  Court  pointed  out  that  unlike  Pepper  v. 
Litton,  the  issue  of  fraud  on  which  the  trustee  in  Heiser 
V.    Woodruff   relied   in   support   of   his   petition   to   sub- 
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diction  in  cases  of  partition,  and  the  decision  was 
upon  the  ground  that  the  decree  was  void,  as  it  was 
aside  from  the  issue  which  the  proceedings  pre- 
sented.' " 

The  Vickshurg  and  Reynolds  cases,  we  think,  require 
a  reconsideration  of  the  ruHng  in  the  instant  case  in  the 
Hght  of  the  principles  there  announced.  The  banker's 
hen  order  could  not  and  did  not  decide  the  question  of 
subordination.  As  heretofore  pointed  out,  this  was  the 
fundamental  basis  of  the  decision  of  the  Supreme  Court 
in  the  leading  bankruptcy  case  on  equitable  subordination, 
to-wit.  Pepper  v.  Litton  (1939),  308  U.  S.  295.  There, 
it  will  be  recalled,  the  Supreme  Court  ruled  that  the  bank- 
ruptcy court  had  jurisdiction  to  subordinate  a  claim  in 
bankruptcy  by  reason  of  the  misconduct  of  the  claimant 
in  acquiring  the  claim,  notwithstanding  the  fact  that  the 
claim  was  based  upon  a  final  and  binding  judgment  of  a 
state  court,  which  judgment  had  been  collaterally  attacked 
without  success  both  by  the  bankrupt  and  by  the  trustee. 
The  Supreme  Court  stated: 

".  .  .  On  the  pleadings  in  the  state  court  the 
validity  of  the  underlying  claim  was  not  in  issue. 
Nor  was  there  presented  to  the  state  court  the  ques- 
tion of  whether  or  not  the  Litton  judgment  might 
be  subordinated  to  the  claims  of  other  creditors  upon 
equitable   principles." 

And  so,  in  the  instant  case,  neither  on  the  pleadings  nor 
in  the  evidence  was  there  presented  any  question  in  the 
banker's  lien  proceeding  of  whether  or  not  payment  of 
dividends  on  the  Bank's  claim  might  be  subordinated  to 
the  claims  of  other  creditors  upon  equitable  principles. 
This  distinguishes  our  case  from  Diamond  Laundry  Corp. 
V.  California  Employment  Stabilization  Commission  (9th 
Cir.,  1947),  162  F.  2d  398.     In  that  case  the  very  issues 
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which  were  before  this  Court  on  appeal  were  sought  to 
be  rehtigated  at  the  same  time  before  the  bankruptcy 
court.  In  the  instant  case,  however,  the  issues  in  the  two 
proceedings  were  not  only  not  identical  but  wholly  with- 
out similarity. 

n. 

Even  if  the  Banker's  Lien  Order  Is  Construed  by  This 
Court  as  Determining  the  Order  of  Payment  of 
Dividends  on  the  Bank's  Claim,  the  Petition  for 
Subordination  Should  Be  Considered  as  a  Petition 
for  Reconsideration  of  the  Order  of  Allowance 
Under  Section  57k  of  the  Bankruptcy  Act. 

Section  57k  of  the  Bankruptcy  Act  provides: 

''Claims  which  have  been  allowed  may  be  recon- 
sidered for  cause  and  reallowed  or  rejected  in  whole 
or  in  part  according  to  the  equities  of  the  case,  before 
but  not  after  the  estate  has  been  closed." 

It  is  not  without  significance  that  this  was  the  section 
relied  upon  by  the  Supreme  Court  in  Pepper  v.  Litton 
as  empowering  courts  of  bankruptcy  to  subordinate  the 
claims  of  one  creditor  to  claims  of  others,  notwithstand- 
ing the  fact  that  the  claim  is  recognized  and  allowed  as 
a  binding  legal  obligation.  Moreover,  the  Supreme  Court 
made  it  clear  that  the  right  to  subordinate  thus  author- 
ized is  in  no  way  impaired  by  the  fact  that  there  has  been 
previous  litigation  concerning  the  validity  of  the  claim, 
with  a  final  binding  judgment  that  it  is  a  valid  claim.  Of 
course,  it  must  necessarily  be  true  that  there  must  be  a 
point  where  the  litigation  comes  to  an  end.  That  point 
was  reached  in  Heiser  v.  Woodruff  (1946),  327  U.  S. 
726.  There  the  Court  pointed  out  that  unlike  Pepper  v. 
Litton,  the  issue  of  fraud  on  which  the  trustee  in  Heiser 
V.    Woodruff  relied   in   support   of   his   petition   to   sub- 
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ordinate  the  claim,  had  actually  been  raised,  tried  and 
disposed  of  adversely  in  the  non-bankruptcy  court  that 
had  rendered  the  judgment  upon  which  the  claim  in  bank- 
ruptcy was  grounded.  This  then  became  res  judicata 
and  beyond  the  power  of  the  bankruptcy  court  to  redeter- 
mine. 

This  brings  us  to  a  consideration  of  the  record  in  the 
banker's  lien  proceeding  to  determine  whether  or  not  the 
language  in  the  order  pertaining  to  the  payment  of  divi- 
dends could  have  constituted  a  determination  of  any  issues 
presented  to  the  Court  for  decision  in  the  subordination 
proceeding.      Clearly,   it  did   not. 

Professor  Collier  recognizes  Section  57k  as  a  restric- 
tion upon  the  doctrine  of  res  judicata  which  is  made  nec- 
essary by  the  peculiar  nature  of  a  bankruptcy  proceeding; 
he  states: 

"No  procedural  system  can  dispense  with  some 
measure  of  derogation  from  the  rigid  rules  of  res 
judicata  where  manifest  injustice  has  been  done  due 
to  some  inadvertance,  clerical  error,  gross  factual 
mistake,  or  the  like.  The  Federal  Rules  of  Civil 
Procedure  provide  for  such  relief  within  the  limits 
of  Rules  59  and  60.  Bankruptcy  proceedings,  where 
time  is  of  the  essence,  are  fraught  with  dangers  of 
errors  and  inaccuracies,  due  to  the  multiplicity  of 
interested  but  frequently  ill-informed  parties,  as  well 
as  to  the  comparatively  late  stage  at  which  a  common 
trustee  replaces  the  individual  claimants.  The  gen- 
eral power  of  the  bankruptcy  court  within  certain 
limitations  to  correct  its  own  mistakes  or  reconsider 
matters  already  disposed  of,  or,  as  it  is  called,  the 
right  to  rehear  its  orders,  sua  spoute  or  upon  motion 
of  a  party  in  interest,  cannot  now  be  seriously  con- 
troverted.    With  respect  to   the  bankruptcy   court's 
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power  to  reconsider  orders  of  allowance  and  dis- 
allowance of  claims,  the  Act  is  more  specific."  (3 
Collier  on   Bankruptcy,    14th   Ed.,   302.) 

Professor  Collier  then  goes  on  to  refer  to  Section  57 
(k)  of  the  Bankruptcy  Act  as  giving  bankruptcy  courts 
the  authority  to  reconsider  allowed  claims  at  any  time 
prior  to  the  closing  of  the  estate.  He  also  directs  atten- 
tion to  the  numerous  cases  holding  that  the  time  limita- 
tions of  Rules  59  and  60  of  the  Federal  Rules  pertaining 
to  new  trials  and  relief  from  judgments  and  orders  do 
not  apply  to  bankruptcy  proceedings.  Two  such  recent 
cases  are  Indemnity  Insurance  Co.  v.  Reisley  (2nd  Cir. 
1946)  153  F.  2d  296,  and  Bailey  v.  Proctor  (1st  Cir., 
1948)   166  F.  2d  392. 

The  Court  of  Appeals  for  the  Second  Circuit  applies 
similar  reasoning  in  the  Matter  of  layrose  Millinery  Co., 
Inc.  (1937),  93  F.  2d  471,  35  A.  B.  R.  (N.  S.)  354,  by 
stating : 

".  .  .  The  purpose  of  this  section  is  to  protect  the 
estate  against  claims  which  have  been  erroneously 
allowed;  not  to  protect  the  creditor  against  partial 
disallowance.  He  needs  no  such  protection.  If  he 
is  aggrieved  by  the  referee's  order  of  allowance,  he 
may  petition  for  review  by  the  District  Court  and, 
if  necessary,  appeal  from  the  court's  order.  But  the 
remedy  by  review  and  appeal  would  not  be  adequate 
protection  for  the  estate.  Claims  are  usually  al- 
lowed before  the  trustee  or  other  creditors  have  had 
any  opportunity  to  get  sufficient  information  to  op- 
pose them  or  to  determine  whether  the  allowance  is 
correct.  Subsequent  investigation  may  show  the 
allowance  was  wrong  in  whole  or  in  part,  and  section 
57  (k)  provides  the  procedure  for  correcting  it." 
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The  instant  case  demonstrates  the  wisdom  of  the  Con- 
gressional poHcy  behind  Section  57(k).  We  have  here  a 
receiver  taking  over  the  assets  of  a  debtor  which  are 
estimated  to  be  in  excess  of  $2,000,000.00  [Tr.  18]  for 
the  benefit  of  creditors  in  excess  of  $2,700,000.00  [Tr. 
16].  It  would  not  be  humanly  possible  within  any  fixed 
period  of  time  for  a  bankruptcy  administrator  to  acquire 
sufficient  information  with  respect  to  such  a  vast  and  com- 
plicated business  to  enable  him  to  assert  all  of  the  facts, 
objections,  or  defenses  that  might  exist  with  respect  to 
any  claim  or  to  assert  reasons  that  it  should  be  subordinated. 
By  reason  of  the  nature  of  the  proceedings  he  might  not 
come  into  possession  of  facts  as  to  the  fraudulent  conduct 
of  a  claimant  until  many  months  or  even  years  after  a 
claim  has  been  allowed.  Hence  Congress  has  provided 
that  the  only  time  limitation  is  the  pendency  of  the  bank- 
ruptcy proceedings  and  under  Section  57 (k)  an  allowed 
claim  may  be  reconsidered  at  any  time  prior  to  the  closing 
of  the  estate.  As  a  matter  of  fact.  Section  57(1)  ex- 
pressly gives  jurisdiction  to  the  bankruptcy  court  to  enter- 
tain a  proceeding  by  a  trustee  to  recover  dividends  already 
paid  after  reconsideration  and  rejection  of  a  claim  in 
whole  or  in  part.  (See  3  Collier  on  Bankruptcy  (14th 
Ed.)  314,  and  Boyum  v.  Johnson  (8th  Cir.,  1942),  127 
F.  2d  491,  49  A.  B.  R.  (N.  S.)  228.) 

There  is  another  obvious  reason  why  a  bankruptcy  ad- 
ministrator might  not  be  interested  in  attempting  to  subor- 
dinate a  claim  being  asserted  in  the  bankruptcy  by  a  per- 
son against  whom  the  trustee  or  receiver  is  attempting  to 


—15— 

recover  assets  for  the  estate.  Surely,  this  Court  judicially 
knows  that  in  the  greatest  number  of  bankruptcy  proceed- 
ings no  dividends  are  available  for  general  creditors. 
Aside  from  the  many  cases  where  there  are  no  assets  at 
all  being  administered  by  the  bankruptcy  court,  there  are 
many  cases  where  the  assets  that  are  being  administered 
are  completely  consumed  by  prior  claims,  such  as  tax  and 
labor  claims  and  expenses  of  administration.  Until  the 
trustee  or  receiver,  as  the  case  may  be,  has  collected  all 
of  the  assets  belonging  to  the  estate  and  has  determined 
and  paid  the  priority  claims,  he  is  ordinarily  in  no  position 
to  know  whether  or  not  dividends  will  be  available  for  the 
general  creditors.  For  this  reason  such  an  administrator 
might  be  properly  criticized  for  spending  money  of  the  estate 
in  litigating  a  question  of  subordination  when  in  fact  the 
question  may  be  academic  because  nothing  will  be  avail- 
able for  the  general  creditors  in  any  event.  It,  therefore, 
follows  that  it  is  neither  unusual  nor  improper  for  a 
receiver  to  first  attempt  to  recover  some  assets  for  the 
bankruptcy  estate  and,  subsequently,  when  it  appears  that 
dividends  will  be  available,  to  attempt  to  subordinate  a 
claim  to  the  claims  of  other  creditors  if  facts  come  to  his 
attention  warranting  such  relief.  This  might  well  have 
been  one  of  the  considerations  leading  to  the  inclusion 
of  Section  57 (k)  in  the  Bankruptcy  Act  because  it  ex- 
pressly refers  to  the  reallowance  or  rejection  of  claims  pre- 
viously allowed  "in  whole  or  in  part  according  to  the 
equities  of  the  case''  at  any  time  before  the  estate  is  closed. 
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in. 

The  Banker's  Lien  Appeal  Was  From  an  Interlocutory 
Order  in  a  Proceeding  in  Bankruptcy  and,  There- 
fore, Its  Pendency  Did  Not  Divest  the  Bankruptcy 
Court  of  Jurisdiction  to  Act  on  the  Question  of 
Subordination  of  the  Bank's  Claim. 

A  reading  of  the  banker's  lien  order  which  is  quoted 
in  its  entirety  at  the  end  of  this  Court's  opinion  herein 
shows  that  there  was  no  amount  fixed  as  the  unsecured 
portion  of  the  Bank's  claim.  Rather,  the  order  provided 
that  the  total  claim  of  the  Bank  was  in  a  certain  sum  from 
which  there  should  be  deducted  the  items  on  which  the 
Bank  had  exercised  its  lien  and  subject  to  further  credit 
of  the  following  amounts:  (1)  the  proceeds  from  the 
sale  of  the  real  property  on  which  the  Bank  held  a  deed 
of  trust,  and  (2)  the  proceeds  from  the  collections  items 
which  the  Bank  had  not  as  yet  collected.  The  last  para- 
graph of  the  order  repeated  the  requirement  that  the  se- 
curity be  first  liquidated  by  the  provision  that  the  Bank 
should  be  entitled  to  dividends  "when  the  remainder  of 
the  security  held  by  said  claimant  has  been  liquidated  and 
the  proceeds  applied  upon  the  unpaid  balance  of  said 
claim."  It  is  thus  apparent  that  the  exact  amount  of  the 
Bank's  unsecured  claim  could  not  be  determined  until  all 
of  the  security  w^as  liquidated;  in  fact,  there  was  even  a 
possibility  that  the  proceeds  from  the  sale  of  the  securities 
would  have  been  sufficient  to  pay  its  claim  in  full.  Such 
an  order  is  interlocutory  and  this  Court  has  so  held  in 
Robinson  v.  Edler  (9th  Cir.,  1935),  78  F.  2d  817,  29 
A.  B.  R.  (N.  S.)  502,  which  involved  an  order  on  a  claim 
requiring  the  liquidation  of  securities  very  similar  to  that 
here  involved. 
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The  banker's  lien  order,  being  interlocutory,  in  order 
to  have  been  appealable,  must  have  arisen  in  a  proceeding 
in  bankruptc}^  as  distinguished  from  a  controversy  arising 
in  proceedings  in  bankruptcy,  as  those  terms  are  used 
in  Section  24  of  the  Bankruptcy  Act.  Petersen  v.  Samp- 
sell  (1948,  9th  Cir.),  170  F.  2d  555 ;  In  re  Christ's  Church 
of  the  Golden  Rule  (1949,  9th  Cir.),  172  F,  2d  523. 
The  banker's  lien  appeal  involved  the  Bank's  right  to 
apply  against  its  claim  the  proceeds  from  the  commercial 
paper  upon  which  it  asserted  a  banker's  lien.  That  this 
is  a  proceeding  necessarily  follows  from  cases  such  as 
McDanicl  National  Bank  v.  Bridn'cll  (1932,  8th  Cir.), 
74  F.  2d  311,  26  A.  B.  R.  (N.  S.)  748,  in  which  the  Court 
of  Appeals  for  the  8th  Circuit  held  that  an  order  determin- 
ing a  bank-claimant's  right  to  set  off  against  its  claim  the 
balance  in  the  bankrupt's  account  with  the  bank  was  a 
proceeding  and  not  a  controversy. 

It  is  settled  that  the  taking  of  an  appeal  from  an  inter- 
locutory order  in  a  proceeding  in  bankruptcy  does  not 
divest  the  bankruptcy  court  of  jurisdiction  to  take  further 
action  in  the  matter.  Thus,  in  Matter  of  Woodruff  (1941, 
9th  Cir.),  121  F.  2d  152,  46  A.  B.  R.  (N.  S.)  567,  this 
Court  ruled  that  the  bankruptcy  court  had  jurisdiction  to 
hear  and  determine  the  account  and  petition  for  compen- 
sation of  the  receiver  and  his  attorneys,  notwithstanding 
the  fact  that  there  was  then  pending  in  this  Court  an 
appeal  from  an  earlier  order  of  the  bankruptcy  court  in 
the  same  proceeding,  directing  the  receiver  and  his  attor- 
neys to  petition  for  compensation  and  fees.  This  Court 
stated : 

"Appellant  contends  that  the  California  court  had 
no  jurisdiction  to  make  the  order  of  June  27,  1940, 
because,   at   that  time,   our   mandate   in   Jackson  v. 
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Lynch,  supra,  decided  May  10,  1940,  had  not  been 
issued.  There  is  no  merit  in  this  contention.  The 
orders  reviewed  in  Jackson  v.  Lynch,  supra,  were 
not  final  judgments  or  decrees,  but  were  interlocu- 
tory orders  only.  Consequently,  the  appeal  there- 
from did  not  remove  the  entire  case  to  this  court  or 
preclude  further  proceedings  in  the  court  below. 
Foote  V.  Parsons  Non-Skid  Co.  (C.  C.  A.,  6th  Cir.), 
196  Fed.  951,  953.  See  also,  hi  Re  F.  P.  Newport 
Corp.  (C.  C.  A.,  9th  Cir.),  2,7  A.  B.  R.  (N.  S.) 
470,  475,  98  F.  (2d)  453,  456.  Much  less  were 
such  proceedings  precluded  by  a  mere  stay  of  man- 
date." 

See  also  Fernow  v.  Liberty  Royalties  Corp.   (1944,  10th 
Cir.),  146  F.  2d  396,  57  A.  B.  R.  (N.  S.)  659. 

Bankruptcy  proceedings  are  sui  generis  and  cannot  be 
compared  to  the  ordinary  type  of  civil  litigation.  As  has 
already  been  indicated  herein.  Section  57 (k)  of  the  Act 
provides  a  clear  recognition  of  the  fact  that  judgments  and 
orders  in  bankruptcy  do  not  have  the  same  finality  as  they 
have  in  the  ordinary  type  of  litigation.  It  is  settled  that 
the  ordinary  time  limitations  imposed  by  Federal  Rules 
59  and  60  pertaining  to  new  trials  and  relief  from  judg- 
ments and  orders  do  not  apply  to  bankruptcy.  See  in  this 
connection  Indcjnnity  Insurance  Co.  v.  Reisley  (2d  Cir., 
1946),  153  F.  2d  296,  and  the  cases  there  cited  as  holding 
that  orders  in  bankruptcy  may  be  reconsidered  at  any  time 
while  the  bankruptcy  proceedings  remain  open. 

See  also: 

Bailey  v.  Proctor  (1st  Cir.,  1948),  166  F.  2d  392. 

It  is  for  this  reason  that  non-bankruptcy  cases  such  as 
Rothschild  &  Co.  V.  Marshall  (9th  Cir.,  1931),  51  F.  2d 
897,  which  was  cited  by  this  Court  in  its  opinion,  cannot 
be  controlling  in  bankruptcy  cases. 
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We  respectfully  submit  that  the  foregoing  principles  as 
applied  in  the  instant  case  would  compel  a  holding  that 
the  pending  banker's  lien  appeal  did  not  divest  the  bank- 
ruptcy court  of  jurisdiction  to  entertain,  hear  and  deter- 
mine the  receiver's  petition  to  subordinate  the  claim  of 
the  Bank, 

IV. 

If  the  Banker's  Lien  Appeal  Is  Deemed  to  Have 
Divested  the  Bankruptcy  Court  of  Jurisdiction  to 
Act  on  a  Petition  for  Subordination,  This  Court 
Should,  by  Its  Mandate,  Direct  the  Bankruptcy 
Court  to  Hear  and  Determine  the  Receiver's 
Amended  Petition. 

For  the  reasons  hereinabove  stated,  we  contend  that  the 
ruling  of  this  Court  that  the  banker's  lien  order  deter- 
mined the  subordination  question  was  erroneous.  In  any 
event,  the  language  of  this  Court's  opinion  as  it  now 
stands,  is  ambiguous  and  should  be  clarified.  This  Court 
stated : 

"We  are  persuaded  that  the  last  paragraph  of 
said  order  decided  the  question  of  priority  of  the 
Bank's  claim  and  the  appeal  took  with  it  jurisdic- 
tion of  the  referee  to  act  on  that  question." 

It  is  not  clear  whether  or  not  the  quoted  sentence  meant 
that  the  issue  as  to  subordination  was  res  judicata  and, 
therefore,  could  never  be  reconsidered  by  the  bankruptcy 
court  or  whether  this  Court  meant  merely  that  the  bank- 
ruptcy court  could  not  reconsider  the  ruling  while  the  other 
appeal  was  pending.  It  would  seem  from  a  reading  of 
this  Court's  entire  opinion  that  the  latter  interpretation  is 
correct  for  otherwise,  there  would  have  been  no  need  for 
this  Court  to  determine  in  appellant's  favor  all  of  the  other 
issues  involved  on  the  appeal.     Moreover,   if  the  bank- 
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ruptcy  court  is  without  power  to  determine  the  receiver's 
petition  upon  the  receipt  of  the  mandate  from  this  Court, 
Section  57 (k)  of  the  Bankruptcy  Act  will  have  been  emas- 
culated. 

For  this  reason,  if  this  Court  adheres  to  its  ruling  as 
set  forth  in  its  opinion,  the  mandate  should  clearly  set 
forth  that  the  ruling  does  not  preclude  the  bankruptcy 
court  from  hearing  and  determining  the  petition  for  sub- 
ordination when  the  mandate  comes  back. 

One  of  the  cases  cited  by  the  Court  suggests  this  proce- 
dure. In  Rogers  v.  Consolidated  Rock  Products  Co. 
(9th  Cir.,  1940),  114  F.  2d  108,  44  A.  B.  R.  (N.  S.)  59, 
the  Court  held  that  the  bankruptcy  court  was  without 
authority  to  consider  a  proposal  for  changes  and  modifica- 
tions in  a  confirmed  plan  of  reorganization  by  reason  of 
the  fact  that  at  the  time  the  proposal  was  made,  there 
was  an  appeal  pending  in  this  Court  from  the  order  con- 
firming the  plan  of  reorganization.  After  stating  that 
the  trial  court  was  without  jurisdiction  to  proceed  further 
with  the  matter  pertaining  to  the  plan  of  reorganization 
until  it  received  the  mandate  of  this  Court,  the  Court 
went  on  to  say : 

''If  a  decree  is  entered  pursuant  to  the  mandate  of  an 
Appellate  Court,  proper  deference  to  its  authority 
requires  that  a  proceeding  to  reopen  it,  whether  by 
rehearing  or  review,  should  first  be  referred  to  that 
tribunal." 

Accordingly,  request  is  hereby  made,  on  behalf  of  the 
appellant,  that  this  Court  direct  the  bankruptcy  court  to 
treat  the  petition  for  subordination  as  a  petition  for  re- 
consideration which  it  should  proceed  to  hear  and  deter- 
mine.    The  Court  of  Appeals  for  the  First  Circuit  has 
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recently  had  occasion  to  express  itself  with  respect  to  a 
procedure  such  as  that  here  suggested.  In  Bailey  v.  Proc- 
tor (1948,  1st  Cir.),  166  F.  2d  392,  the  question  for  de- 
cision was  whether  or  not  a  reorganization  court  in 
bankruptcy  had  authority  to  hear  and  consider  a  petition 
to  supplement  or  modify  an  earlier  judgment  rendered  by 
the  Court  refusing  to  confirm  a  proposed  plan  of  re- 
organization and  ordering  an  immediate  liquidation  of 
the  assets  of  the  debtor.  The  earlier  judgment  had  been 
appealed  to  the  Court  of  Appeals  for  the  First  Circuit 
which  had  affirmed  the  ruling  and  the  Supreme  Court 
denied  certiorari.  After  the  mandate  of  the  Court  of 
Appeals  came  down  a  petition  was  filed  in  the  bankruptcy 
court  to  supplement  or  modify  the  earlier  order  and  it 
was  denied.  Thereupon,  the  proponents  of  the  modifica- 
tion appealed  to  the  Court  of  Appeals.  On  that  appeal 
one  of  the  contentions  made  in  support  of  the  ruling  of 
the  trial  court  was  that  the  earlier  ruling  having  been  the 
subject  of  an  appeal  and  having  been  affirmed,  the  re- 
organization court  did  not  have  the  power  to  reconsider 
any  question  pertaining  to  the  plan.  The  Court  found 
it  unnecessary  to  decide  that  question  despite  indications 
in  its  opinion  that  there  was  such  power,  at  least  upon  the 
filing  of  the  Circuit  Court's  mandate  with  the  trial  court. 
However,  the  Court  went  on  to  point  out,  as  was  sug- 
gested by  this  Court,  in  the  case  of  Rogers  v.  Consolidated 
Rock  Products  Co.,  supra  (166  F.  2d  at  396): 

"We  are  inclined  to  think  that  the  proper  course  of 
action  would  have  been  for  the  appellant  to  petition 
us  for  leave  to  file  the  new  plan  with  the  District 
Court  for  its  consideration,  if  they  felt  the  circum- 
stances had  so  changed  as  to  require  a  modification 
of  that  order." 
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Although  this  procedure  had  not  been  followed,  the 
Court,  nevertheless,  regarded  the  argument  on  appeal  as 
in  effect  a  petition  to  that  Court,  for  leave  to  file  a  new 
plan  with  the  District  Court  and  went  on  not  only  to 
grant  that  leave,  but  to  proceed  to  hear  and  determine 
the  proposed  new  plan  on  its  merits,  stating  (166  F.  2d 
at  397) : 

"We  shall  consider  that  point,  treating  the  appellant's 
prayer  in  this  case  as  equivalent  to  a  petition  for 
leave  to  have  the  District  Judge  consider  the  ques- 
tion and  granting  the  petition  nunc  pro  tunc.  Thus, 
we  shall  finally  dispose  of  the  case  here  of  which  the 
District  Judge  has  power  in  the  first  instance." 

The  Court  thereupon  approved  the  new  proposed  plan 
and  directed  the  reorganization  court  to  confirm  it. 

Bailey  v.  Proctor  involved  still  another  point.  The  con- 
tention was  made  that  it  was  too  late  to  seek  a  reconsider- 
ation of  the  earlier  order  and  that  therefore  the  "petition" 
was  not  timely.  The  Court  answered  this  argument  as 
follows  (166  F.  2d  at  397): 

"The  receivers  also  urge  as  an  objection  to  grant- 
ing the  order  the  lateness  of  the  proposal.  They  claim 
that  the  proposed  plan  should  have  been  put  forth  at 
the  time  the  various  other  plans  were  considered. 
Doubtless,  the  reason  the  appellants  did  not  do  so 
was  that,  upon  advice  of  counsel,  they  thought  at  the 
earlier  stage  that  the  district  court  did  not  have 
power  to  order  the  payment  of  the  debentures  and  the 
liquidation  of  the  trust;  and  hence  at  that  time  it  did 
not  occur  to  them  to  propose  the  plan  now  in  ques- 
tion, which  contemplates  continuance  of  the  trust  in 
the  hands  of  those  shareholders  who  choose  not  to 
withdraw,  with  all  outstanding  debentures  paid  off  in 
full.     Appellants  proved  to  be  mistaken  in  the  legal 
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position  they  argued  on  the  earlier  appeal  but  their 
arguments  were  not  unsubstantial  or  frivolous. 
There  is  a  public  interest  in  terminating  the  receiver- 
ship as  soon  as  may  reasonably  be  done  and  in  not 
allowing  previous  orders  to  be  reopened  continually. 
But  since  no  one  will  be  prejudiced  by  the  modifica- 
tion of  the  liquidation  order,  as  proposed,  we  do  not 
think  the  plan  should  be  rejected  merely  because  of 
the  delay  due  to  the  earlier  appeal  by  these  appellants 
on  questions  of  law  which  were  fairly  litigable.  As 
was  said  by  L.  Hand,  J. :  '*  *  *  there  can  be 
considerations  more  imperative  than  the  despatch  of 
judicial  business,  even  after  delays  *  *  *.  If  the 
legally  protected  interests  of  any  opposing  parties  are 
fully  preserved,  it  is  not  a  good  reason  to  deny  others 
any  reasonable  chance  to  protect  their  own  interests 
that  they  have  been  long  in  asserting  them.'  Knight 
V.  Wertheim  &  Co.,  2  Cir.,  1946,  158  F.  2d  838, 
844  certiorari  denied  sum  nom.  McGuire  v.  Equit- 
able Office  Building  Corporation,  1947,  331  U.  S. 
818,  67  S.  Ct.  1307,  1308." 

Such  reasoning  would  determine  any  contention  in  the 
instant  case  that  delay  somehow  precludes  the  granting 
of  the  relief  requested. 

There  are  other  obvious  answers  in  the  instant  case  to 
any  contentions  that  might  be  made  by  the  Bank  as  to 
delay.  In  the  first  place,  as  pointed  out  by  this  Court 
in  its  opinion,  the  petition  for  subordination  was  filed  by 
the  receiver  on  July  30,  1948,  the  same  day  that  the 
referee  confirmed  the  plan  of  arrangement.  At  all  times 
since  that  date  the  receiver  has  been  pressing  that  peti- 
tion and  the  Bank  has  not  only  been  fully  aware  of  his 
contention  but  has  vigorously  resisted  it. 
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The  ruling  of  this  Court  that  the  receiver's  petition 
stated  a  cause  of  action  and  that  the  bankruptcy  court 
(but  for  the  appeal  from  the  banker's  lien  order)  had 
jurisdiction  to  hear  and  determine  it  will  be  reduced  to 
the  status  of  mere  advisory  opinions  unless  this  Court 
makes  it  clear  that  the  receiver  is  not  foreclosed  from 
proceeding  upon  his  petition  for  subordination  when  the 
mandate  of  this  Court  is  filed  with  the  bankruptcy  court. 
The  receiver  has  alleged  that  all  of  the  unpaid  creditors 
of  the  debtor  were  misled  and  injured  by  the  conduct  of 
the  Bank;  equity  and  fairness,  as  well  as  Section  (57k) 
of  the  Bankruptcy  Act,  require  that  the  bankruptcy 
court  determine  those  allegations. 

Conclusion. 

The  bankruptcy  court  is  a  court  of  equity  having  broad 
equitable  powers  that  endure  so  long  as  a  bankruptcy 
estate  remains  open.  The  present  estate  is  open.  We 
respectfully  contend  for  the  reasons  and  upon  the  auth- 
orities hereinabove  mentioned  that  the  subordination  issues 
could  not  have  been  determined  in  the  banker's  lien  pro- 
ceedings and  that  this  Court's  contrary  ruling  is  errone- 
ous. However,  if  this  Court  adheres  to  the  position 
originally  announced,  the  receiver  hereby  requests  on  be- 
half of  the  unpaid  creditors  in  the  within  proceedings 
that  this  Honorable  Court  treat  the  appeal  herein  and 
this  petition  for  rehearing  as  a  petition  seeking  recon- 
sideration of  the  Bank's  claim  under  Section  57k  of  the 
Bankruptcy  Act  and  that  this  Court  direct  the  bankruptcy 
court  to  hear  and  determine  the  amended  petition  for 
subordination.  As  was  pointed  out  in  our  original  briefs, 
the  receiver's  amended  petition  was  based  upon  facts  ob- 
tained through  further  investigation  and  use  of  the  dis- 
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In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division 

No.  2096 

OSCAR  VIRGIL  HAYNES, 

Plaintiff, 
vs. 

PENNSYLVANIA  SALT  MFG.  CO.,  of  Washing- 
ton, a  Delaware  corporation, 

Defendant. 

COMPLAINT 

Conies  now  the  plaintiff  and  for  cause  of  action 
alleges  as  follows : 

I. 

That  the  defendant  is  a  corporation  organized 
under  the  laws  of  the  State  of  Delaware  and  as  such 
is  a  citizen  of  the  State  of  Delaware.  That  the  de- 
fendant is  qualified  to  do  business  in  the  State  of 
Washington  as  a  foreign  corporation,  and  that  the 
duly  constituted  and  appointed  resident  agent  of 
the  defendant  in  the  State  of  Washington  is  Mar- 
shall Chandler,  residing  in  Seattle,  King  County, 
State  of  Washington. 

II. 

That  the  plaintiff  is  an  individual  and  a  citizen 
of  the  United  States  domiciled  in  the  City  of 
Seattle,  County  of  King,  State  of  Washington,  and 
a  citizen  of  the  State  of  Washington. 
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III. 

That  the  defendant  is,  and  was  at  all  times  here- 
inafter mentioned,  in  the  business  of  manufacturing 
chemicals  and  that  at  all  times  hereinafter  men- 
tioned, it  maintained  and  operated  a  manufacturing 
plant  in  Tacoma,  Washington,  where  it  produced 
and  processed  chemicals.  That  at  all  times  here- 
inafter mentioned  and  for  several  years  prior 
thereto  the  defendant,  in  the  manufacturing  and 
processing  of  chemicals  in  its  said  plant  in  Tacoma, 
Washington,  through  its  employees,  handled  many 
chemicals  capable  of  causing  burns  and  severe  in- 
juries to  persons  coming  in  contact  with  the  said 
chemicals.  That  in  the  maintenance  of  its  chemical 
manufacturing  plant  the  defendant,  at  all  times 
hereinafter  mentioned  and  for  several  years  prior 
thereto,  used  a  great  deal  of  iron  pipes  of  various 
forms  and  sizes  through  which  the  defendant  ran 
various  types  of  chemicals  in  the  manufacturing 
and  processing  of  chemicals.  That  as  said  pipes 
became  worn,  they  were  discarded  as  a  part  of  the 
defendant's  manufacturing  and  operating  system 
and  replaced  by  other  pipes. 

IV. 

That  during  February,  1948,  the  defendants  sold 
certain  scrap  iron  to  Frank  Powser  of  Tacoma, 
Washington.  That  included  among  the  scrap  iron 
sold  to  Frank  Powser  of  Tacoma,  Washington,  was 
a  laro-e  coil  of  pipe  which  the  defendant  had  dis- 
carded  from   its   operating   system.     That   during 
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February,  1948,  employees  of  Prank  Powser  went  to 
the  Tacoma,  Washington,  plant  of  the  defendant  to 
accept  delivery  of  the  scrap  iron  sold  to  Prank 
Powser.  That  an  employee  of  the  defendant,  acting 
in  the  course  and  scope  of  his  employment,  de- 
livered the  scrap  iron,  which  had  been  sold  to  Prank 
Powser,  including  the  said  coil  of  pipe,  to  employees 
of  Prank  Powser,  who  then  loaded  the  scrap  iron, 
including  the  said  coil  of  pipe  onto  a  truck  which 
they  had  brought  for  that  purpose,  and  transported 
it  to  the  salvage  yard  of  Prank  Powser  in  Tacoma, 
Washington.  That  upon  arrival  at  the  salvage  yard 
of  Prank  Pow^ser,  the  scrap  iron,  including  the  said 
coil  of  pipe,  was  deposited  in  the  Powser  yard. 
That  at  all  times  herein  mentioned,  the  said  coil  of 
pipe  contained  a  corrosive  chemical  substance, 
which  the  plaintiff  believes  was  sulphuric  acid. 
That  neither  the  defendant  nor  any  of  his  em- 
ployees knew  that  the  said  coil  of  pipe  contained 
said  corrosive  chemical  substance. 

V. 

That  on  the  20th  day  of  February,  1948,  the 
plaintiff  was  employed  in  the  capacity  of  a  truck 
driver  by  B.  Radinsky  &  Son,  salvage  dealers,  of 
Seattle,  Washington.  That  in  the  course  of  his  em- 
ployment, the  plaintiff,  from  time  to  time,  was 
directed  by  his  employer  to  proceed  to  various 
places  to  transport  scrap  metals  from  the  said 
localities  to  the  salvage  yard  of  B.  Radinsky  &  Son 
located  in  Seattle,  Washington.    That  on  February 
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20,  1948,  plaintiff  was  directed  by  his  employer  to 
proceed  to  the  salvage  yard  of  Frank  Powser  in 
Tacoma,  Washington,  to  pick  up  a  load  of  scrap 
iron  and  scrap  pipe.  That  the  plaintiff,  in  a  truck 
owned  by  his  employer,  proceeded  to  the  salvage 
yard  of  Frank  Powser  as  directed  and  after  ar- 
riving there,  was  shown  by  employees  of  Frank 
Powser,  the  scrap  iron  and  scrap  pipe  which  he 
was  to  load  on  his  truck  and  transport  to  his  em- 
ployer's yard  in  Seattle.  That  among  the  scrap 
iron  to  be  loaded  was  the  said  coil  of  pipe  herein- 
before mentioned.  That  the  said  coil  of  pipe  was 
lying  on  the  ground  in  the  salvage  yard  of  Frank 
Powser  in  the  same  place  and  in  the  same  position 
as  it  had  been  when  first  deposited  in  the  said 
yard  by  employees  of  Frank  Powser  at  the  time 
that  they  had  transported  it  from  the  defendant's 
manufacturing  plant,  as  hereinbefore  set  forth. 
That  the  plaintiff  was  at  all  times  unaware  that 
the  said  coil  of  pipe  contained  a  corrosive  sub- 
stance. That  by  means  of  a  hoist,  the  plaintiff 
loaded  said  coil  of  scrap  pipe  from  the  ground 
onto  the  truck  w^hich  he  had  driven  to  the  Powser 
yard  for  the  purpose  of  transporting  said  scrap 
iron.  That  for  the  purpose  of  placing  the  said  coil 
of  pipe  in  a  proper  position  on  the  truck  and  in 
order  to  move  it  a  few  inches,  the  plaintiff,  using 
a  maul,  pounded  on  said  pipe  when,  without  warn- 
ing or  notice  to  the  plaintiff,  a  seam  in  said  pipe 
opened  and  a  pressurized  stream  of  the  corrosive 
chemical  substance  which  was  in  the  said  coil  of 
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pipe  issued  from  the  said  coil  of  pipe  and  struck 
the  plaintiff  on  the  face,  arms,  neck  and  eyes  and 
covered  a  large  portion  of  his  clothing.  That  the 
force  with  which  the  corrosive  chemical  substance 
spewed  from  the  said  coil  of  pipe  knocked  the  plain- 
tiff from  the  truck  to  the  gromid.  That  the  plain- 
tiff was  immediately  rushed  to  the  Tacoma  Hos- 
pital, Tacoma,  Washington,  where  he  was  forced 
to  remain  for  two  months  and  two  days. 

VI. 

That  the  said  corrosive  chemical  substance  which 
issued  from  the  said  coil  of  pipe  as  hereinbefore 
set  forth,  upon  coming  into  contact  A\dth  the  plain- 
tiff's eyes,  burnt  them  to  such  an  extent  that  the 
plaintiff  has  suffered  complete  loss  of  vision  in  the 
left  eye  and  almost  total  loss  of  vision  of  the  right 
eye;  and  upon  coming  in  contact  with  the  rest  of 
plaintiff's  person,  caused  severe  burns  which  have 
resulted  in  multiple  scars,  disfiguring  the  greater 
portion  of  plaintiff's  face  and  neck  and  a  portion 
of  his  arms.  That  the  said  injuries  to  the  plaintiff 
have  caused,  and  are  still  causing,  the  plaintiff 
excruciating  pain  and  extreme  mental  anguish  and 
suffering.  That  the  scars  on  plaintiff's  face  and 
body  are  extremely  tender  and  continue  to  reopen, 
causing  him  continuous  pain.  That  the  plaintiff 
has  been  receiving  medical  treatment  since  the  said 
injuries.  That  it  \\ill  be  necessary  for  him  to  re- 
ceive medical  treatment  for  an  indefinite  period. 
That  the  said  injuries  were  caused  by  and  are  a 
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direct  and  proximate  result  of  the  negligence  of 
the  defendant  and  its  employees. 

VII. 
That  the  said  negligence  of  the  defendant  con- 
sisted of  the  follo\^ing: 

a.  Failing  to  ascertain  that  all  corrosives  and 
substances  injuiious  to  other  persons  upon  contact 
had  been  removed  from  said  coil  of  pipe  or  neu- 
tralized before  allowing  said  coil  of  pipe  to  be  re- 
moved from  the  premises  of  the  defendant  to  be 
placed  as  scrap  metal  into  the  stream  of  commerce 
where  it  was  certain  to  be  handled  by  other  persons 
unaware  of  its  dangerous  propensities. 

b.  Failing  to  remove  all  corrosives  and  sub- 
stances injurious  to  humans  from  said  coil  of  pipe 
inmiediately  upon  removing  said  coil  of  pipe  from 
its  operating  system. 

c.  Selhng  and  delivering  a  coil  of  pipe  contain- 
ing a  corrosive  substance  highly  injurious  to  other 
persons  upon  contact,  without  having  warned  the 
persons  to  whom  the  said  pipe  was  sold  and  de- 
livered, of  the  presence  of  dangerous  substances  in 
said  coil  of  pipe. 

Yin. 
That  prior  to  the  injuries  sustained  by  plaintiff 
as  a  result  of  defendant's  negligence,  as  hereinbe- 
fore set  forth,  the  plaintiff  was  a  strong  and  able 
bodied  man  in  good  health  with  excellent  vision, 
earning  and  capable  of  earning  the  sum  of  $300.00 
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per  month.  That  as  a  direct  and  proximate  result 
of  the  negligence  of  the  defendant  as  above  set 
forth,  the  plaintiff  has  become  totally  and  perma- 
nently disabled.  That  as  a  result  of  the  negligence 
of  the  defendant  above  set  forth,  the  plaintiff  has 
suffered  damages  in  the  sum  of  $250,000.00. 

IX. 

That  plaintiff  has  been  forced  to  expend  for 
medical  services,  and  is  still  being  treated  by  doctors 
for  his  injuries,  and  will  be  forced  to  expend  large 
sums  in  the  future  for  medical  and  hospital  bills. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  as  follows: 

1.  For  damages  in  the  sum  of  $250,000.00  against 
the  defendant,  Pennsylvania  Salt  Manufacturing 
Co.  of  Washington,  a  Delaware  corporation. 

2.  For  such  hospital  and  medical  bills  as  may  be 
proven  at  the  trial. 

3.  For  his  costs  and  disbursements  incurred  in 
this  action. 

MASLAN  &  MASLAN, 
By  /s/  A.  L.  MASLAN, 

Attorneys  for  Plaintiff. 

Plaintiff  respectfully  demands  a  jury  trial  having 
elected  to  have  his  case  tried  by  a  jury. 
/s/  A.  L.  MASLAN. 

[Endorsed] :     Filed  September  15,  1948. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  ALLOWING  AMENDMENT 
TO  COMPLAINT 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto  through  their  respective  counsel  of  record 
that  the  following  sentence  in  Paragraph  IV  of 
plaintiff's  complaint,  reading  as  follows: 

"That  neither  the  defendant  nor  any  of  his 
employees  knew  that  the  said  coil  of  pipe  con- 
tained said  corrosive  chemical  substance, 
be  deemed  amended  to  read: 

"That  neither  the  said  Frank  Powser,  nor  any 
of  his  employees  knew  that  the  said  coil  of  pipe 
contained  said  corrosive  chemical  substance." 

and  that  defendant's  answer  to  said  Paragraph  IV 
be  deemed  amended  to  deny  said  amended  allegation 
for  want  of  sufficient  knowledge  or  information. 

MASLAN  &  MASLAN, 
By  /s/  A.  L.  MASLAN, 

Attorneys  for  Plaintiff. 
PRESTON,  THORGRIMSON  & 
HOROWITZ, 
/s/  FRANK  M.  PRESTON, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  November  26,  1948. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  and  for  answer  to  the 
complaint  of  the  plaintiff  herein  admits,  denies,  and 
alleges  as  follows: 

I. 

Answering  paragraphs  I  and  II  of  said  com- 
plaint, defendant  admits  the  allegations  therein 
contained. 

II. 

Answering  the  allegations  of  paragraph  III  of 
said  complaint,  the  defendant  admits  that  at  all 
times  mentioned  in  the  complaint,  it  maintained 
and  operated  a  manufacturing  plant  in  Tacoma, 
Washington,  and  that  in  the  operation  of  said 
plant  it  used  iron  pipes  and  that  as  said  pipes 
became  worn  they  were  discarded  and  replaced,  but 
the  defendant  denies  each  and  every  other  allega- 
tion contained  in  said  paragraph. 

III. 

Answering  paragraph  IV  of  said  complaint,  the 
defendant  admits  that  during  February,  1948,  it 
sold  certain  scrap  iron  to  Frank  Powser  of  Tacoma, 
Washington,  including  a  large  coil  of  pipe  which 
the  defendant  had  discarded  from  its  operating  sys- 
tem, and  further  admits  that  an  employee  of  the 
defendant  delivered  said  scrap  iron,  including  said 
coil  of  pipe,  to  employees  of  said  Frank  Powser 
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at  the  plant  of  the  defendant,  and  further  admits 
that  neither  the  defendant  nor  any  of  its  employees 
knew  that  the  said  coil  of  pipe  contained  any  corro- 
sive chemical  substances,  but  the  defendant  does 
not  have  any  knowledge  or  information  concerning 
the  disposition  or  whereabouts  of  the  said  scrap 
iron  or  coil  of  pipe  after  the  same  left  the  defend- 
ant's plant. 

IV. 

Answering  paragraph  V  of  said  complaint,  the 
defendant  admits  that  on  and  prior  to  the  date 
therein  mentioned  the  plaintiff  was  employed  in 
the  capacity  of  a  truck  driver  by  B.  Radinsky  & 
Son,  salvage  dealers  of  Seattle,  Washington,  and 
that  on  or  about  said  day  the  plaintiff  was  directed 
by  his  employer  to  pick  up  a  load  of  scrap  iron 
and  scrap  pipe  at  the  salvage  yard  of  Frank 
Powser  in  Tacoma,  Washington,  and  further  admits 
that  the  plaintiff  proceeded  to  said  salvage  yard 
of  Frank  Powser  as  directed,  in  a  truck  owned  by 
his  employer,  and  further  admits  that  while  in  the 
act  of  loading  the  coil  of  scrap  pipe  which  had 
been  acquired  by  the  said  Frank  Powser  from  the 
defendant  as  aforesaid,  the  plaintiff  sustained  in- 
juries, the  scope  and  extent  of  which  are  unknown 
to  the  defendant,  but  the  defendant  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief  as 
to  the  other  allegations  contained  in  said  paragraph 
V  and  therefore  denies  the  same. 
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compensation    and   industrial    insurance.     (R.R.S. 
7675.) 

And  for  a  Further  and  Second  Affirmative  De- 
fense to  the  cause  of  action  set  forth  in  the  plain- 
tiff 's  complaint,  the  defendant  alleges : 

I. 

That  any  injuries  which  may  have  been  sustained 
by  the  plaintiff  as  a  result  of  the  handling  of  the 
aforesaid  coil  of  pipe  were  directly  and  proximately 
contributed  to  by  plaintiff's  own  negligence  and 
carelessness. 

Wherefore,  the  defendant  having  fully  answered 
plaintiff's  complaint,  prays  that  the  plaintiff's 
action  be  dismissed,  that  the  plaintiff  take  nothing 
herein,  and  that  the  defendant  have  judgment 
against  the  plaintiff  for  the  costs  and  disbursements 
of  this  action. 

PRESTON,  THORGRIMSON  & 
HOROWITZ, 
/s/  FRANK  M.  PRESTON, 

Attorneys  for  Defendant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  February  18,  1949. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  REQUESTED 
INSTRUCTIONS 

Comes  now  the  defendant  and  requests  the  court 
to  instruct  the  jury  in  writing  as  follows : 

PRESTON,  THORGRIMSON  & 
HOROWITZ, 
/s/  FRANK  M.  PRESTON, 

Attorneys  for  Defendant. 

Instruction  No 


Members  of  the  Jury : 

You  are  instructed  to  return  a  verdict  into  court 
in  favor  of  the  defendant. 

Instruction  No 


You  Are  Instructed  that  the  gist  of  this  action 
is  alleged  negligence  on  the  part  of  the  defendant. 
Plaintiff  is  not  entitled  to  recover  against  defendant 
merely  because  an  accident  has  caused  him  injuries, 
but  must  prove  by  a  fair  preponderance  of  the  evi- 
dence in  the  case  that  the  defendant  was  negligent 
in  one  or  more  of  the  particulars  charged  in  plain- 
tiff's complaint,  and  that  such  act  or  acts  of  negli- 
gence was  a  proximate  cause  of  the  accident  in 
question  and  the  resulting  injuries  to  plaintiff, 
failing  in  which  your  verdict  must  be  for  the  de- 
fendant. 
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Instruction  No 

By  the  term  ''proximate  cause"  of  an  event  is 
meant  that  cause  which  in  a  natural  and  unbroken 
sequence  produces  the  event  and  without  which, 
such  event  would  not  have  occurred.  Thus  an  injury 
that  is  the  natural  and  probable  consequence  of  an 
act  of  negligence  is  the  proximate  result  of  such 
act,  but  such  act  is  not  the  proximate  cause  of  an 
injury  which  could  not  have  been  foreseen  or  rea- 
sonably anticipated  as  the  probable  result  of  the  act. 

Instruction  No 


You  are  instructed  that  if  you  find  from  a  pre- 
ponderance of  the  evidence  in  the  case  that  the 
plaintiff  in  striking  the  pipe  coil  in  question  with 
a  maul  did  not  use  reasonable  care  in  so  doing  for 
his  own  protection  and  well-being,  and  that  such 
failure  on  his  part  directly  and  proximately  con- 
tributed to  cause  the  accident  and  his  resulting 
injuries,  then  plaintiff  cannot  recover  and  your 
verdict  must  be  for  the  defendant,  regardless  of 
whether  or  not  the  defendant  was  also  negligent. 

Instruction  No 


You  are  instructed  that  the  plaintiff,  in  order  to 
prevail  in  this  action  must  prove  by  the  evidence 
or  reasonable  inference  therefrom  that  defendant 
was  negligent  in  one  or  more  of  the  particulars 
charged  in  plaintiff's  complaint. 

If  in  order  to  find  an  act  of  negligence  on  the 
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part  of  defendant  you  are  required  to  resort  to 
speculation,  surmise,  or  conjecture,  then  plaintiff 
cannot  recover,  and  your  verdict  must  be  for  the 
defendant. 

Instruction  No 


You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  could  not  reasonably  have 
foreseen  that  any  person  handling,  moving,  or  sup- 
porting said  coil  of  pipe  would  use  a  maul  or  ham- 
mer to  strike  the  same  and  break  a  hole  therein, 
and  if  you  further  find  that  the  proximate  cause 
of  the  plaintiff's  injuries  was  the  striking  of  a 
hammer  or  maul  upon  the  coil  of  pipe,  then  your 
verdict  must  be  for  the  defendant. 

Instruction  No 


You  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  injuries  to  the  plaintiff  would  not 
have  occurred  if  the  plaintiff  had  not  attempted  to 
knock  off  a  protruding  T  connection  on  the  coil 
of  pipe  with  a  hammer  or  maul,  and  if  you  find  that 
the  striking  of  the  hammer  or  maul  on  the  coil  of 
pipe  was  the  act  which  proximately  and  directly 
caused  the  injuries,  then  your  verdict  must  be  for 
the  defendant. 

Instruction  No 


You  are  instructed  that  if  you  find  from  the  evi- 
dence that  at  the  time  of  the  delivery  of  the  coil 
of  pipe  to  employees  of  Frank  Powser,  the  em- 
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ployees  of  the  defendant  did  not  know  of  the  exist- 
ence of  any  dangerous  or  injurious  substance 
contained  in  said  pipe,  and  if  you  find  from  the 
evidence  that  in  the  exercise  of  ordinary  care  the 
defendant's  employees  would  not  have  known  of  the 
presence  of  any  such  injurious  substance,  then  your 
verdict  should  be  for  the  defendant. 

[Endorsed] :     Filed  November  23, 1949. 


District  Court  of  the  United  States,  Western 
District  of  Washington,  Northern  Division 

No.  2096 

OSCAR  VIRGIL  HAYNES, 

Plaintiff, 

vs. 

THE    PENNSYLVANIA    SALT    MFG.    CO.    of 
Washington,  a  Delaware  Corporation, 

Defendant. 

VERDICT 

We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff  and  against  the  defendant  and  assess 
plaintiff's  amount  of  recovery  in  the  sum  of  ($35,- 
000.00)  Thirty-Five  Thousand  no/100  Dollars. 
/s/  WALTER  B.  LATIMER, 
Foreman. 

[Endorsed] :     Filed  November  25,  1949. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL  OF  ONE  ISSUE 

Comes  now  the  defendant  above  named  and  moves 
the  court  herein  for  a  new  trial  of  the  issue,  and 
solely  of  the  issue,  raised  by  defendant's  first  af- 
firmative defense  in  its  answer  on  file  herein,  to  wit : 
the  right  of  plaintiff  to  maintain  this  action  under 
Section  7675  of  Remington's  Revised  Statutes  of 
Washington. 

The  grounds  assigned  for  this  motion  are  as  fol- 
lows: 

1.  Error  on  the  part  of  the  trial  court  in  grant- 
ing plaintiff's  motion  to  strike  first  af&rmative  de- 
fense of  defendant's  answer,  thereby  withdrawing 
the  issue  from  consideration  of  the  jury. 

2.  Error  on  the  part  of  the  trial  court  in  exclud- 
ing proof  oifered  by  defendant  in  support  of  the 
allegations  of  its  said  first  affirmative  defense. 

PRESTON,  THORGRIMSON  & 
HOROWITZ, 
/s/  FRANK  M.  PRESTON, 

Attorneys  for  Defendant. 

The  foregoing  motion  for  new  trial  is  hereby  de- 
nied. 

Done  in  open  Court  this  12th  day  of  December, 
1949. 

/s/  JOHN  C.  BOWEN, 
Judge. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  December  12,  1949. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  2096 


OSCAR  VIRGIL  HAYNES, 


Plaintiff, 


vs. 


PENNSYLVANIA  SALT   MFG.   CO.   of  Wash- 
ington, a  Delaware  Corporation, 

Defendant. 

JUDGMENT 

This  matter  having  come  on  regularly  for  trial 
before  the  Hon.  John  C.  Bowen,  Judge  of  the  above 
entitled  Court,  the  plaintiff  appearing  in  person 
and  through  his  attorneys,  Maslan,  Maslan  &  Hanan 
and  the  defendant  appearing  through  its  attorneys, 
Preston,  Thorgrimson  &  Horowitz  (by  Frank  Pres- 
ton and  Edward  Starin  of  counsel),  and  the  jury 
having  been  duly  paneled  and  sworn  and  witnesses 
having  been  sworn,  and  evidence  having  been  heard 
and  the  jury  having  returned  a  verdict  in  open 
Court  in  favor  of  the  plaintiff  for  $35,000.00,  and 
the  Court  having  directed  judgment  upon  the  ver- 
dict to  be  entered  forthwith  by  the  clerk  of  said 
Court  and  the  said  judgment  having  been  entered 
in  the  civil  docket  of  the  Court  on  November  28, 
1949,  now,  therefore,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  plain- 
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tiff,  Oscar  Virgil  Haynes  have  and  recover  judg- 
ment against  the  defendant,  Pennsylvania  Salt  Mfg. 
Co.  of  Washington,  a  Delaware  corporation,  in  the 
sum  of  $35,000.00,  with  interest  thereon  at  the  legal 
rate  from  the  28th  day  of  November,  1949. 

It  is  further  Ordered,  Adjudged  and  Decreed 
that  plaintiff  have  and  recover  his  costs  herein  to 
be  taxed  by  the  Court. 

To  all  of  which  defendant  excepts  and  its  excep- 
tions are  hereby  noted. 

Done  in  open  Court  this  12th  day  of  December, 
1949. 

/s/  JOHN  C.  BOWEN, 
Judge. 

Presented  and  approved  by 
ALBERT  HANAN, 

Of  MASLAN,  MASLAN  &  HANAN, 
Attorneys  for  Plaintiff. 

Approved  as  to  form: 


Of  Preston,  Thorgrimson  &  Horowitz,  Attorneys  for 
Defendant. 

Receipt  of  copy  acknowledged. 

Entered  in  Civil  Docket  December  12,  1949. 

[Endorsed] :     Filed  December  12,  1949. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  COURT  OF  APPEALS 

To :  The  Clerk  of  the  above  entitled  Court,  the  plain- 
tiff above  named  and  to  Maslan,  Maslan  and 
Hanan,  his  attorneys: 

Notice  is  Hereby  Given  that  the  Pennsylvania 
Salt  Mfg.  Co.,  of  Washington,  a  Delaware  corpora- 
tion, the  defendant  above  named,  does  hereby  ap- 
peal to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  judgment  entered  in 
this  action  on  December  12,  1949. 

/s/  FRANK  M.  PRESTON, 

PRESTON,  THORGRIMSON  & 
HOROWITZ, 
Attorneys  for  Appellant  Pennsylvania  Salt  Mfg. 
Co.  of  Washington,  a  Delaware  corporation. 

[Endorsed] :    Filed  December  23,  1949. 
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[Title  of  District  Court  and  Cause.] 

APPEAL  BOND 

Known  All  Men  by  These  Presents,  That  Pennsyl- 
vania Salt  Mfg.  Co.  of  Washington,  a  Delaware 
Corporation,  as  Principal,  and  American  Surety 
Company  of  New  York,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  New 
York  and  duly  authorized  to  do  a  surety  business 
in  the  State  of  Washington,  as  Surety,  are  held 
and  firmly  bound  unto  Oscar  Virgil  Haynes,  the 
above  named  Plaintiff,  in  the  full  and  just  sum  of 
Two  Hundred  Fifty  and  no/100  ($250.00)  Dollars 
to  be  paid  to  the  said  Oscar  Virgil  Haynes,  his 
heirs,  executors,  administrators,  or  assigns,  to  which 
payment  well  and  truly  to  be  made,  we  bind  our- 
selves, our  successors  and  assigns,  jointly  and. sev- 
erally by  these  presents. 

Signed  and  Dated  this  23rd  day  of  December, 
1949. 

Whereas,  lately  at  a  regular  term  of  the  District 
Cdurt  of  The  United  States  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  in  a  suit 
pending  in  said  Court  between  Oscar  Virgil  Haynes, 
as  Plaintiff,  and  Pennsylvania  Salt  Mfg.  Co.  of 
Washington,  being  cause  No.  2096  on  the  law  docket 
of  said  Court,  judgment  was  rendered  against  the 
said  Pennsylvania  Salt  Mfg.  Co.  of  Washington, 
a  Delaware  Corporation,  and 
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Whereas,  the  said  Pennsylvania  Salt  Mfg.  Co. 
of  Washington  has  been  allowed  an  appeal 

Now,  The  Condition  of  the  Above  Obligation  Is 
Such, 

That  if  the  said  Pennsylvania  Salt  Mfg.  Co.  of 
Washington  shall  pay  all  costs  and  expenses  which 
may  be  awarded  against  it,  then  the  above  obliga- 
tion to  be  void;  otherwise  to  remain  in  full  force 
and  effect. 

PENNSYLVANIA  SALT  MFG. 
CO.    OF    WASHINGTON,    a 
Delaware  Corporation. 
By  PRESTON,  THORGRIMSON  & 
HOROWITZ, 
Its  Attorneys. 
AMERICAN  SURETY  COM- 
PANY OF  NEW  YORK, 
By  /s/  J.  A.  HODSON, 

Resident  Vice  Pres. 
Attest : 
[Seal]  /s/  M.  WEYER, 

Resident  Asst.  Secretary. 

[Endorsed] :     Filed  December  23,  1949. 


[Title  of  District  Court  and  Cause.] 

ORDER    ENLARGING    TIME     TO    FILE 
TRANSCRIPT  OF  RECORD  ON  APPEAL 

This  matter  coming  on  before  the  court  on  appli- 
cation of  the  defendant  Pennsylvania  Salt  Mfg.  Co. 
for  an  order  enlarging  and  extending  the  time  for 
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filing  the  record  on  appeal  and  docketing  this 
cause  with  the  Clerk  of  the  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuit,  the  applicant  appearing  by 
its  attorneys,  Frank  M.  Preston,  Esq.,  and  Preston, 
Thorgrimson  &  Horowitz,  and  it  appearing  that  due 
and  timely  notice  of  said  application  was  given  to 
Messrs.  Maslan,  Maslan  &  Hanan,  attorneys  for  the 
plaintiff  herein;  and  it  further  appearing  to  the 
court  from  the  records  and  files  herein  that  notice 
of  appeal  was  filed  in  this  cause  on  December  23, 
1949;  and  it  further  appearing  that  good  cause 
exists  for  extending  and  enlarging  the  time  for 
filing  the  record  on  appeal  and  docketing  the  same 
with  the  clerk  of  the  U.  S.  Court  of  Appeals  for 
the  Ninth  Circuit,  and  the  court  being  fully  advised 
in  the  premises. 

It  Is  Hereby  Ordered  that  the  time  for  filing  the 
record  on  appeal  and  docketing  the  same  in  the 
above  entitled  cause  be,  and  the  same  is  hereby 
extended  to  and  including  March  15,  1950. 
p  Done  in  open  court  this  6th  day  of  January, 
1950. 
J  /s/  JOHN  C.  BOWEN, 

Judge. 
Presented  by: 

/s/  EDWARD  STARIN, 

Of  Counsel  for  Defendant. 

[Endorsed]  :     Filed  January  6,  1950. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  2096 


OSCAR  VIRGIL  HAYNES, 


Plaintiff, 


vs. 


PENNSYLVANIA  SALT  MFG.  CO.  of  Washing- 
ton, a  Delaware  Corporation, 

Defendant. 

Before:     The  Honorable  John  C.  Bowen, 
District  Judge. 

TRANSCRIPT  OF  PROCEEDINGS  AT  TRIAL 

Seattle,  Washington;  November  22,  1949 
10  o'clock  A.M. 

Appearances : 

A.  L.  Maslan,  Ben  Maslan  and  Albert  Hanan, 
Maslan,  Maslan  &  Hanan,  appearing  for  and  on 
behalf  of  plaintiff. 

Frank  M.  Preston  and  Edward  Starin,  Preston, 
Thorgrimson  &  Horowitz,  appearing  for  and  on  be- 
half of  defendant. 

Whereupon,  a  jury  having  been  duly  impanelled, 
and  opening  statement  made  on  behalf  of  plaintiff, 
the  following  proceedings  were  had  and  done,  to 
wit: 
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The  Court:     Call  plaintiff's  first  witness. 

GEROLD  WALTERS 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  [2*] 

»  Direct  Examination 

By  Mr.  A.  L.  Maslan: 


Q 


What  is  your  name,  please  % 


A.     Gerold  Walters. 

Q.     What  is  your  occupation*? 

A.     I  am  a  photographer. 

Q.     Where  are  you  located  in  the  city  of  Seattle  ? 

A.    310 — Fourth  and  Pike  Building. 

Q.     Is  that  your  business?  A.     Yes. 

Q.     What  is  the  name  of  the  business? 

A.    Walters  Studio. 

Q.    Are  you  associated  with  anyone? 

A.     Yes,  with  my  father. 

Q.  Do  you  recall,  Mr.  Walters,  on  or  about  the 
6th  day  of  July,  1948,  when  you  took  certain  pic- 
tures ?  A.     Yes. 

Q.  In  whose  company  were  you  when  you  took 
these  pictures? 

A.     I  was  in  your  company. 

Q.    Where  were  those  pictures  taken? 

A.     Right  near  Tacoma  at  a  junk  yard. 

Q.  Did  you  take  the  pictures  of  any  particular 
object? 

*Page    numbering    appearing    at   bottom   of   page   of   original 
Reporter's  Transcript. 
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(Testimony  of  Gerold  Walters.) 

A.  Yes,  there  was  a  piece  of  a  sort  of  pipe  on 
the  ground  and  we  photographed  that  pipe.  [3] 

Q.  And  these  pictures  were  taken  in  my  pres- 
ence, Mr.  Walters?  A.    Yes. 


(Photographs  marked  Plaintiff's  Exhibits  1, 
2,  3  and  4  for  identification.) 

Q.  Referring  to  Exhibits  1,  2,  3  and  4,  did  you 
take  those  pictures?  A.    Yes. 

Q.     What  do  they  represent? 

A.  A  picture  of  the  pipes  that  were  lying  on  the 
ground  in  this  yard. 

Mr.  A.  L.  Maslan :  I  offer  those  in  evidence,  may 
it  please  the  Court. 

Mr.  Preston.  We  object  at  this  time,  Your 
Honor.  There  is  no  connection  shown  yet  between 
these  photographs. 

The  Court:  The  Court  will  hear  further  testi- 
mony identifying  them. 

Q.  On  the  same  day,  did  you  have  occasion  to 
take  any  pictures  of  this  lad  here?  Will  you  stand 
up,  Oscar?  A.    Yes. 

Q.     What  day  was  that? 

A.  The  same  day  that  these  pictures  were 
taken.  [4] 

Q.    You  stated  that  was  July  6,  1948? 

A.     July  6,  1948,  that's  right. 

(Photographs  marked  Plaintiff's  Exhibits  5 
and  6  for  identification.) 
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(Testimony  of  Gerold  Walters.) 

Q.  And  you  state  those  pictures  were  taken  the 
same  date  as  you  took  the  other  pictures'? 

A.     Yes,  sir, 

Q.    What  date  was  that  again? 

A.     July  6,  1948. 

Q.     Those  are  of  this  young  man  here? 

A.    Yes. 

Mr.  A.  L.  Maslan :  I  offer  those  in  evidence,  may 
it  please  Your  Honor. 

The  Court:  Plaintiff's  Exhibits  5  and  6  are  now 
admitted. 

(Plaintiff's  Exhibits  5  and  6  received  in  evi- 
dence.) 

The  Court:  They  may  be  passed  now  or  later 
to  the  jury.  You  will  have  an  opportunity  to  do 
that  at  any  time. 

Mr.  Ben  Maslan:  I  wonder  if  they  may  be 
passed  at  this  time,  Your  Honor. 

The  Court:  You  may  do  that.  The  jury  is  given 
an  [5]  opportunity  to  have  a  view  of  these  at  this 
time,  having  in  mind  that  you  will  later  have  an 
opportunity  to  study  them  in  greater  detail  at  your 
own  leisure  and  convenience  in  the  course  of  your 
deliberations  in  the  jury  room. 

At  this  time,  you  should  pass  them  along  promptly 
so  as  not  to  unnecessarily  delay  the  trial  proceed- 
ings at  this  moment.  Pass  them  along  as  promptly 
as  you  can  after  getting  a  view  of  the  objects  shown 
in  the  photographs. 
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(Testimony  of  Gerold  Walters.) 

Q.  Mr.  Walters,  at  the  time  you  took  the  pic- 
tures of  Oscar  Haynes,  did  you  have  occasion  to 
observe  the  physical  condition  of  the  young  man 
at  that  time,  that  is,  the  facial  condition? 

A.  Of  course,  he  looked  very  bad,  and  I  didn't 
know  any  of  the  circumstances  of 

The  Court:  Never  mind  that.  Just  say  what 
your  eyes  reflected  to  your  mind  about  his  appear- 
ance. 

The  Witness :  He  looked  very  bad.  He  had  been 
burned. 

Mr.  Preston:     I  object  to  that. 

The  Court:  The  objection  is  sustained.  If  you 
saw  something  on  his  face,  you  can  say  what  you 
saw  on  his  face. 

Q.  Do  those  pictures  accurately  represent  the 
physical  [6]  condition  of  the  plaintiff  as  you  ob- 
served him  on  the  day  you  took  the  pictures  ? 

A.  At  the  time  I  took  the  photographs,  yes.  They 
are  not  retouched,  just  a  raw  negative  was  made, 
and  a  print  made  from  that  negative  without  any 
retouching  on  it. 

The  Court:  That  is  sufficient.  Have  in  mind 
the  form  of  the  question  and  answer  that.  If  coun- 
sel wishes  to  go  further,  he  may  inquire. 

Q.  As  you  observed  his  face,  did  you  notice  any 
matter  or  material  exuding  from  any  scars  or  sores 
on  the  face  at  that  time  1 

A.     Well,  frankly 

The  Court:     Can't  you  say  yes  or  no,  and  then 
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(Testimony  of  Gerold  Walters.) 

he  may  ask  you  another  question?    Can't  you  say 

yes  or  no  to  that  question?  Read  the  question. 

(Last  question  read  by  reporter.) 

Mr.  Preston :  It  is  leading  and  suggestive,  if  the 
Court  please. 

The  Court:  The  objection  is  overruled,  with  di- 
rection to  the  witness  to  answer  either  yes  or  no, 
according  as  he  knows  the  fact  to  be. 

The  Witness:     No. 

Q.  Mr.  Walters,  do  you  recall  the  pictures  that 
you  took  of  the  pipe  on  July  6,  1948? 

A.     Yes.  [7] 
I      Q.     Did  you  subsequently  take  any  other  pictures 
of  the  same  pipe?  A.    Yes. 

Q.  Is  there  any  reason  why  you  took  the  later 
pictures  ? 

A.  In  the  first  pictures  that  were  taken,  grass 
seemed  to  be  grown  around  the  pipe  quite  a  bit, 
and  so  we  thought  it  would  be  better  to  take  some 
newer  pictures,  and  perhaps  get  a  better  view  with- 
out as  much  grass  around  the  pipe,  and  showing 
it  off  to  better  advantage. 

Q.     Did  you  then  take  some  pictures? 

A.    Yes. 
JL    Q.    When  did  you  take  them  ? 

A.     They  were  taken  yesterday. 

Q.    AVhere  were  they  taken? 

A.  At  the  same  place,  near  Tacoma,  at  this  junk 
yard. 
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(Testimony  of  Gerold  Walters.) 

Q.  And  is  that  the  Frank  Powser  Junk  Yard 
where  you  were  before  with  me? 

A.     That's  right. 

(Photographs  marked  Plaintiff's  Exhibits  7, 
8,  9  and  10  for  identification.) 

Q.  Are  those  the  pictures  that  you  took  yester- 
day? A.     Yes.  [8] 

Q.  Do  those  represent  the  pipe  as  you  saw  the 
said  pipe  yesterday?  A.    Yes. 

Mr.  A.  L.  Maslan:     I  offer  those  in  evidence. 

Mr.  Preston:     Objection. 

Mr.  A.  L.  Maslan:  We  will  connect  them  up 
later. 

The  Court :     The  Court  will  reserve  ruling. 

Mr.  A.  L.  Maslan :     Take  the  witness. 

Mr.  Preston:     No  questions. 

The  Court:     You  may  step  down. 

(Witness  excused.) 

The  Court:     Call  plaintiff's  next  witness. 
Mr.  A.  L.  Maslan :     Frank  Powser. 

FRANK  POWSER 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 

Q.    What  is  your  name,  please? 
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(Testimony  of  Frank  Powser.) 

A.     My  name  is  Frank  Powser. 

Q.     Where  do  you  live?  [9] 

A.     I  live  at  315  North  Yakima,  Tacoma. 

Q.     What  is  that  address? 

A.     315  North  Yakima,  Tacoma. 

Q.     What  business  are  you  in? 

A.     I  am  in  the  junk  business. 

Q.     And  what  does  that  entail,  the  junk  business  ? 

A.  Scrap  iron,  rags,  and  so  on,  metal  and  all 
down  the  line. 

Q.     Where  do  you  do  business,  primarily? 

A.  I  do  business  at  Reynold  and  Lincoln  Ave- 
nues, Tacoma. 

Q.     What  type  of  plant  or  operation  do  you  have  ? 
■     A.     I  buy  and  sell.   I  sell  all  over  and  buy  scrap 
and  sell  it  all  over. 

Q.  Did  you  ever  have  occasion  to  purchase  any 
scrap  iron  from  the  Pennsylvania  Salt  Company? 

A.    Yes,  I  did. 

Q.  Do  you  recall  ever  having  purchased  any 
scrap  iron  from  the  Pennsylvania  Salt  Company 
during  the  month  of  February,  1948? 

A.    Yes,  I  did. 

Q.     Do  you  recall  the  date  of  the  accident,  Mr. 
Powser,  wherein  Oscar  Haynes  was  injured? 
P    A.     That  was  the  20th  day  of  February. 

Q.     19  what?  [10]  A.    48. 

Q.  In  relation  to  that  date,  do  you  recall  ap- 
proximately w^hen  you  purchased  scrap  iron  from 
the  Pennsylvania  Salt  Company? 
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(Testimony  of  Frank  Powser.) 

A.     It  was  about  three  weeks  before  I  sold  it. 

Q.    And  to  whom  did  you  sell  that  scrap  iron? 

A.     I  sold  that  to  Radinsky  &  Son,  Seattle. 

Q.  How  did  you  happen  to  buy  this  scrap  iron 
from  the  salt  company? 

A.  They  called  me  on  the  telephone  to  come 
down  and  look  at  it,  and  I  bought  it. 

Q.  How  did  you  buy  it?  Was  it  by  bid  or  just 
outright  purchase  ? 

A.  According  to  the  city  scale,  according  to 
weight. 

Q.  Do  you  recall  the  contents  of  the  scrap  iron 
that  you  purchased  during  that  month  ?  You  stated 
you  made  the  purchase  three  weeks  before  ? 

A.    Yes. 

Q.  Will  you  tell  the  jury  what  the  contents  of 
that  scrap  were  ? 

A.  It  was  old  pipes  and  scrap  iron,  it  was  pipe, 
scrap  pipe,  and  naturally  it  was  iron. 

Q.  Handing  you  Plaintiff's  Exhibits  1,  2,  3  and 
4  and  Plaintiff's  Exhibits  7,  8,  9  and  10,  would  you 
look  at  Plaintiff's  Exhibits  1,  2,  3  and  4  first,  and 
would  you  tell  [11]  the  Court  and  jury  what  those 
pictures  represent? 

A.  That  is  the  coil  I  purchased  from  the  Penn. 
Salt  Company. 

Q.  And  would  you  look  at  all  those  pictures,  1, 
2,  3,  and  4?  A.    Yes,  that  is  the  same  coil. 

Q.  Do  they  represent  different  features  or 
aspects  of  that  pipe? 
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(Testimony  of  Frank  Powser.) 

A.  They  do,  because  the  first  picture  was  taken, 
there  was  lots  of  grass  around  it. 

The  Court:  He  is  looking  only  at  two  of  the 
pictures. 

Q.    Will  you  look  at  3  and  4  please"? 

A.     Yes,  that  is  the  same  coil. 

Q.    Would  you  look  at  4? 

A.     Yes,  that  is  the  same  coil. 

The  Court :     What  is  the  word  you  used,  coil  % 

The  Witness:     Coil. 

Q.  When  you  mentioned  the  word  Penn.  Salt 
Compay,  do  you  mean  the  Pennsylvania  Salt  Manu- 
facturing Company'? 

A.  Well,  I  call  it  Penn.  Salt.  That  is  the  only 
way — the  name  I  got  for  them,  and  that  is  what 
I  call  them. 
I  Q.  Do  you  know  whether  Penn.  Salt  Company 
and  Pennsylvania  Salt  Manufacturing  Company  are 
one  and  the  same  firm?  [12] 

A.     I  don't  know. 
1^     Q.     You  don't  know  that  yourself?  A.     No. 

Q.  Where  is  the  Penn.  Salt  Company,  Mr. 
Powser  ?  A.     It  is  down  on  the  tide  flats. 

Q.     Is  it  located  in  Tacoma  also"? 

A.     In  Tacoma,  down  in  the  tide  flats. 

Q.  Would  you  look  at  Exhibits  7,  8,  9  and  10, 
and  tell  the  Court  and  jury  what  those  pictures 
show'?  A.     That  shows  the  same  coil. 

Q.  You  heard  the  testimony  that  the  pictures 
of  that  coil  were  taken  yesterday  *? 
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(Testimony  of  Frank  Powser.) 

A.     Yes,  I  did. 

Q.  And  do  those  pictures  represent  the  position 
the  pipe  is  in  at  the  present  time? 

A.     They  do. 

Q.  And  do  those  pictures  represent  the  pipe 
which  was  purchased  by  you  in  that  scrap  iron 
during  the  early  part  of  February,  1948? 

A.    Yes,  it  does. 

Q.  And  do  those  pictures  show  the  pipe  from 
which  this  material  spewed  forth  and  injured  Oscar 
Haynes?  A.    Yes,  sir. 

Mr.  A.  L.  Maslan:  I  offer  those  pictures  in  evi- 
dence. [13] 

Mr.  Preston:     May  I  question  the  witness? 

The  Court :      You  may,  upon  voir  dire. 

Mr.  Preston :  Mr.  Powser,  when  did  you  first  see 
this  pipe  that  is  shown  in  these  exhibits'? 

The  Witness:  The  first  I  saw  that  pipe,  at  the 
Penn.  Salt  Yard. 

Mr.  Preston:     You  saw  them  at  the  yard? 

The  Witness:     Yes,  sir. 

Mr.  Preston :     You  went  there  yourself  ? 

The  Witness :  I  was  called,  and  I  come  down  and 
looked  at  it,  at  the  pipe. 

Mr.  Preston:  And  you  saw  these  pipes  that  are 
shown  in  the  exhibits? 

The  Witness:     Yes,  I  did. 

Mr.  Preston:     And  recognize  it? 

The  Witness:     Recognize  it,  yes. 

Mr.  Preston:     And  recognize  it  as  such 
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(Testimony  of  Frank  Powser.) 

The  Witness :     Recognize  it,  yes. 

Mr.  Preston :     as  such  in  these  pictures  ? 

The  Witness:     Yes,  I  do. 

The  Court:  Each  of  these  exhibits,  namely, 
Plaintiff's  Exhibits  1,  2,  3,  4,  7,  8,  9  and  10  is  now 
admitted. 

(Plaintiff's  Exhibits  1,  2,  3,  4,  7,  8,  9  and  10 
received  in  evidence.)  [14] 

Q.  Mr.  Powser,  do  you  recall  the  morning,  ap- 
proximately close  to  12:00  o'clock,  when  Oscar 
Haynes,  together  with  his  associate,  Huston  Hub- 
bard, came  to  your  yard  to  pick  up  some  scrap  iron  ? 

A.     Yes,  sir. 

Q.  Would  you  tell  the  Court  and  jury  what  that 
scrap  iron  consisted  of,  the  scrap  iron  that  these 
two  boys  were  to  pick  up"? 

A.  The  pipe  and  scrap  and  general  scrap  iron, 
that  is  the  only  way  I  can  describe  it  to  you. 

Q.  Did  that  include  this  pipe  that  you  just  tes- 
tified about  *? 

A.     Yes,  sir,  it  included  that  pipe. 

Q.  Where  was  that  pipe  located  as  far  as  your 
yard  was  concerned? 

A.     It  was  laying  right  in  my  yard. 
■       Q.     How  long  had  it  been  there  before   Oscar 

Haynes  attempted  to  move  it? 
»      A.     A  couple  of  weeks. 

ffk    Q.     And  that  was  the  pipe  you  bought  from  the 
^Pennsylvania  Salt  Company?        A.     That's  right. 
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(Testimony  of  Frank  Powser.) 

Q.  Would  you  tell  the  Court  what  Oscar  Haynes 
proceeded  to  do,  as  far  as  you  yourself  saw? 

A.  Well,  I  didn't  see  anything,  just  I  was  stand- 
ing [15]  talking  to  him. 

The  Court:  Wait  just  a  moment  and  think  of 
the  last  question.  Do  not  say  something  that  is  not 
called  for  in  this  question.  Say  what  this  question 
calls  for,  insofar  as  you  know  the  answer. 

The  Witness :  He  was  proceeding  to  loading  that 
scrap. 

Mr.  A.  L.  Maslan:  I  have  to  go  back  another 
question  or  two,  will  Your  Honor  excuse  me  ? 

The  Court:     You  may  do  that. 

Q,     How  did  you  get  that  pipe  to  your  yard*? 

A.  Well,  I  load  that  pipe  on  my  truck  at  the 
Penn.  Salt  and  unloaded  it  in  my  yard,  brought  it 
down  over  to  my  yard  with  my  truck. 

Q.     Wo  did  that? 

A.     Mr.  Russell  and  Mr.  Miller. 

Q.     Were  you  on  the  truck,  too? 

A.     No,  sir,  I  wasn't  on  the  truck. 

Q.  At  that  time  was  Mr.  Russell  working  for 
you?  A.     Yes,  sir. 

Q.     Was  Mr.  Miller  working  for  you? 

A.  He  just  come  up,  he  wasn't  working  steadily. 
He  just  come  up  and  I  give  him  work  in  odd  times. 

Q.     You  gave  him  odd  jobs? 

A.  Pardon,  he  wasn't  working  for  me,  I  got 
ahead  of  [16]  my  time.   At  the  time  I  took  the  coil 
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from  the  Penn.  Salt — ask  me  the  question  again,  if 

you  please? 

Q.  At  the  time  you  took  the  pipe  from  the  Penn. 
Salt,  who  removed  it  from  the  Penn.  Salt? 

A.     Mr.  Miller  and  Mr.  Russell. 

Q.     And  were  you  there,  too? 

A.     They  moved  it  over  to  my  yard. 

Q.  Was  the  pipe  in  the  same  condition  on  the 
20th  day  of  February  as  on  the  day  that  you  re- 
moved it  from  the  Pennn.  Salt  Company? 

A.     Yes,  it  was. 

Q.     Did  you  tamper  with  the  pipe  in  any  way? 

A.     No,  I  didn't. 

Q.  Did  you  have  occasion  to  touch  it  or  move 
it  in  any  way? 

A.  We  just  unloaded  it  out  of  my  truck  and 
left  it  lay  in  the  yard,  and  the  Radinsky  truck 
come  up  and  they  loaded  the  pipe  in  the  Radinsky 
truck. 

Q.  Would  you  state  what  happened  when  Oscar 
proceeded  to  load  the  pipe  onto  his  truck  ? 

A.  The  only  thing,  my  back  was  turned  to  him 
at  that  time,  I  looked  at  him,  I  was  talking  to  the 
man  in  my  yard,  I  heard  all  of  a  sudden  a  scream 
and,  "I'm  blind,  I'm  blind,  take  me  to  the  doctor," 
so  I  grabbed  him  and  put  him  in  the  car  and  what's- 
his-name,  his  associate,  went  with  me,  [17]  holding 
his  hands,  and  I  took  him  down  to  the  General 
Hospital  just  as  quick  as  I  could. 

Q.  Who  do  you  mean  by,  "what's-his-name''? 
Is  that  Huston  Hubbard?  A.     Yes. 
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Q.  When  you  heard  him  say,  ''I'm  blind"  where 
was  he? 

A.  He  was  about  ten  feet  away  from  me,  but 
my  back  was  turned  when  this  happened.  I  don't 
know  how  it  happened  or  anything  about  it.  I  just 
heard,  "Take  me  to  the  doctor,  I'm  blind,  I'm 
blind"  and  so  I  put  him  in  my  car  and  went  as 
fast  as  I  could  to  Tacoma  General  Hospital. 

Q.  Was  he  in  the  truck  when  you  first  saw  him 
after  he  screamed? 

A.  No,  he  jumped  off  the  truck.  He  was  on  the 
ground,  rather. 

Q.  Did  you  notice  what  foreign  material  was  on 
him  ? 

A.     It  was  kind  of  a  white  stuff. 

Q.     Did  you  have  occasion  to  touch  that  yourself  ? 

A.  Never  did.  I  touched  it  myself,  yes,  when 
I  took  him  down  to  the  hospital,  I  got  it  on  my 
hands,  and  on  my  dash. 

Q.     What  happened  to  your  hands  and  the  dash? 

A.  It  kind  of  burned  my  hands  and  burned  the 
paint  off  the  dash. 

Q.  Do  you  know  how  long  it  was  on  the  dash 
to  do  that?  [18] 

A.  It  was  there  about — when  I  got  out  of  the 
hospital,  I  looked  and  my  dash,  the  paint  was 
burned  off. 

Q.  What  happened  when  you  took  him  to  the 
hospital  ? 

A.     I  took  him  to  the  hospital  and  the  nurses. 
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they  took  him  in  the  dressing  room  and  they  called 

a  doctor  and  they  started  working  on  him. 

Q.    What's  that? 

A.  They  put  him  in  a  dressing  room  and  called 
a  doctor,  and  that 's  all  I  know. 

Q.  When  you  first  saw  him  on  the  ground,  did 
he  appear  to  you  to  be  in  pain  ? 

A.     He  was  in  terrific  pain. 

Q.    Would  you  describe  that  as  best  you  can? 

A.  The  only  thing  I  know,  my  back  was  turned 
toward  him,  I  looked  back  toward  him  and  he  got 
ahold  of  his  eyes,  he  says,  "please  take  me  to  the 
doctor,  I'm  blind,  I'm  blind"  so  his  associate  fellow 
working  with  him,  we  put  him  in  the  car,  of  course 
there  was  excitement,  I  don't  know  just  what  hap- 
pened. We  took  him  there,  put  him  in  the  car  and 
took  him  right  up  to  Tacoma  General. 

Q.    Was  he  in  pain  all  during  this  trip? 

A.     Yes,  he  was. 

Q.  Did  you  notice  what  Huston  Hubbard  was 
doing  when  you  were  driving  the  boy  to  the  hos- 
pital? 

A.  He  hold  his  hands  so  he  don't  rub  his  eyes, 
because  I  was  afraid  he  cut  his  eyes  all  up,  and  this 
gentleman  hold  his  hands,  and  I  took  him  over  to 
the  hospital. 

Q.  Did  you  have  occasion  to  notice  how  his  face 
looked  when  you  were  driving  him  to  the  hospital? 

A.  Well,  it  looked  pretty  bad.  I  didn't  have  a 
chance  to  look  at  his  face  when  I  was  driving,  but 
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when  I  got  him  to  the  hospital,  I  looked  at  it.   It 

was  pretty  bad.  Then  I  left. 

Q.  What  do  you  mean,  pretty  bad?  What  were 
the  physical  characteristics  of  the  face? 

A.  The  skin  was  burned,  it  was  pretty  bad 
shape. 

Q.  Was  he  bleeding  at  that  time,  if  you  remem- 
ber? A.     I  don't  remember  now. 

Q.  Did  you  have  occasion  to  see  him  at  the  hos- 
pital on  any  later  occasions  ? 

A.  Yes,  I  used  to  come  and  visit  about  once  a 
week,  went  up  to  see  him. 

Q.  Did  you  notice  how  he  looked  when  you  first 
saw  him  in  the  hospital  the  first  week  ? 

A.  He  was  all  bandaged  up  and  he  was  awfully 
— ^his  face  was — his  eyes  were  shut,  and  you  can't 
hardly  see  the  face.   It  was  all  bandaged  up. 

Q.  During  that  time,  did  he  appear  to  you  to  be 
in  pain  ?  A.    Yes,  he  was.  [20] 

Q.    After  he  was  in  the  hospital?  A.     Yes. 

Q.  At  any  time  after  you  got  the  pipe  and  until 
the  time  of  the  accident,  did  you  know  that  this 
pipe  contained  any  caustic  material  of  the  nature 
that  you  described? 

A.  No,  I  didn't  know  that  at  the  time-  I  pur- 
chased the  pipe. 

The  Court:  You  may  ask  him  another  question 
covering  the  other  time  covered  in  your  first  ques- 
tion, if  you  wish. 

Q.     And  did  you  at  any  time  from  that  time  to 
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the  time  of  the  accident  know  that  there  was  any 

such  foreign  material  in  the  pipe  ? 

A.     No,  I  didn't  know. 

Q.     Did  anyone  of  the  chemical  company  advise 
you  to  be  careful  about  the  pipe  ? 

A.     No,  they  didn't. 

Q.     I  am  talking  about  the  Penn.  Salt  Company. 

A.     NOj  they  didn't  advise  me  at  all. 

Q.    Where  is  that  pipe  now  ? 

A.  This  pipe  is  still  laying  in  my  yard,  belongs 
to  Radinsky. 

Q.     You  don't  own  it  now ? 

A.     No,  I  don't  own  it  now. 

Q.     What  part  of  the  yard  is  it  located  in  now? 

A.     I  would  say  about  the  edge  of  the  yard. 

Q.     I  beg  your  pardon  1 

A.     The  edge  of  the  yard. 

Q.  You  looked  at  those  pictures.  Do  they  rep- 
resent the  location  of  where  the  pipe  is  now? 

A.     Yes,  they  do. 

The  Court :  At  this  point,  we  will  take  the  noon 
recess.  During  this  noon  hour,  I  ask  the  jurors  to 
remember  and  heed  the  Court's  previous  admoni- 
tions against  receiving  information  about  this  case, 
and  about  all  of  the  details  as  to  which  the  Court 
instructed  you,  and  this  will  apply  at  all  times  when 
you  are  absent  from  the  jury  box  during  the  prog- 
ress of  the  trial.  All  those  connected  with  this  case 
are  excused  until  1 :45.  Court  will  be  in  recess  until 
1:15.  The  Court  has  to  take  up  another  matter  at 
1:15. 
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(At  12:10  o'clock  p.m.,  Tuesday,  November 
22,  1949,  proceedings  recessed  until  1:45 
o'clock  p.m.,  Tuesday,  November  22,  1949.) 

Seattle,  Washington;  November  22,  1949, 
2:15  o'clock,  P.M. 

The  Court:  All  of  the  jurors  are  present  as  be- 
fore the  recess.  All  parties  on  trial  are  present 
with  their  counsel.  You  may  proceed. 

Q.  Mr.  Powser,  you  have  identified  Exhibits  7, 
8,  9,  and  10  as  being  pictures  taken  yesterday  of  the 
pipe  in  question,  is  that  so?  A*.     Yes,  sir. 

Q.     You  have  them  there,  Mr.  Powser  ? 

A.     Yes,  sir. 

Mr.  A.  L.  Maslan:  May  it  please  Your  Honor, 
I  believe  the  jury  might  be  interested  in  those  pic- 
tures at  the  present  time.  May  they  be  passed  to 
the  jury? 

The  Court:  All  these  exhibits  except  those  al- 
ready passed  to  the  jurors  may  be  passed  among  the 
jurors  under  the  same  conditions  as  stated  by  the 
Court  concerning  the  others.  The  jury  is  reminded 
that  you  do  not  have  to  make  a  detailed  study  of 
these  exhibits  now.  You  will  have  an  opportunity 
later  for  more  detailed  and  careful  and  a  greater 
time  consuming  opportunity  to  make  the  more 
studied  inspection. 

Q.  The  bailiff  will  hand  you  Plaintiff's  Exhibit 
8  [23]  which  is  in  evidence.  Do  you  notice  that  T 
there,  or  the  connection  to  the  right  of  that  picture  ? 


vs.  Oscar  Virgil  Haynes  45 

(Testimony  of  Frank  Powser.) 

A.     Yes,  sir. 

Q.  Could  you  state  to  the  Court  and  jury  from 
what  particular  part  of  that  pipe  the  caustic  ma- 
terial exuded  or  came  out  ? 

A.  It  came  right  out  of  that  pipe,  out  of  that 
corner. 

Q.  You  are  pointing  to  what  particular  section? 
Would  you  show  the  jury  where  you  are  pointing? 

A.     I  am  pointing  right  there,  to  that  pipe. 

Q.  Would  you  state  for  the  record  just  what 
portion  that  is,  or  where  it  came  from  ? 

A.     It  came  right  on  the  side. 

Q.     What  do  you  call  the  side  1 

A.  It  is  a  pipe,  a  plug.  It  is  a  piece  of  pipe  and 
a  plug  top. 

Q,     The  plug  top,  you  call  it?  A.     Yes. 

Q.     Have  you  recently  seen  that  pipe  ? 

A.  Well,  I  see  it  pretty  near  every  day,  walk 
around  it. 

Q.  Is  any  of  that  material  still  discernible?  Can 
you  still  see  it  ?  A.     Not  lately,  no. 

Q.  But  after  the  accident,  could  you  see  that  ma- 
terial [24]  for  any  length  of  time? 

A.  Well,  the  week  after,  it  was  still  smoking 
out  of  the  same  place,  out  of  that  pipe. 

Q.     For  a  week  afterwards  ? 

A.    Yes,  a  week  or  so. 

Q.  Prior  to  the  accident,  did  you  ever  have  any 
indication  that  there  was  such  a  material  in  the 
pipe?  A.     No,  I  didn't. 
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Q.  Would  you  testify  to  the  jury  what  the  con- 
dition of  your  car  was  after  you  took  Oscar  to  the 
hospital  ?  A.     It  burned  the  paint  on  my  dash. 

Q.     What's  that? 

A.  That  thing  burned  the  paint  on  my  car,  on 
my  dash,  and  burned  my  hands,  it  was  so  strong. 

Q.  Did  you  know  Oscar  Haynes  prior  to  the  ac- 
cident ? 

A.    Yes,  I  knowed  him  before,  saw  him  before. 

Q.  How  long  did  you  know  him  prior  to  the  ac- 
cident, if  you  recall  ? 

A.  I  recall  about  six  or  seven  months,  something 
like  that. 

Q.  Did  you  ever  have  occasion  to  notice  his 
complexion,  his  features?  A.     Yes,  I  did. 

Q.     What  was  his  complexion  ? 

A.     It  was  kind  of  a  light  complexion.  [25] 

Q.     Was  his  face  clear?  A.     It  was  clear. 

Q.     Is  it  much  different  than  it  is  now  ? 

A.     Big  difference. 

Q.     What's  that?  A.     Big  difference. 

(Photograph  marked  Plaintiff's  Exhibit  11 
for  identification.) 

Q.  I  hand  you  Plaintiff's  Exhibit  11  for  identi- 
fication and  I  will  ask  you  whether  you  recognize 
that  picture  as  being  the  picture  of  Oscar  Haynes 
prior  to  the  accident?  A.     Yes,  I  do. 

Q.  Is  that  a  good  replica  of  the  way  his  features 
looked  to  you  before  the  accident? 

A.    Yes,  sir. 
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Mr.  A.  L.  Maslan :  I  offer  that  in  evidence,  may 
it  please  Your  Honor. 

The  Court :     It  is  now  admitted. 

(Plaintiff's  Exhibit  11  received  in  evidence.) 

Mr.  A.  L.  Maslan:  Will  you  pass  Plaintiff's  Ex- 
hibit 11  to  the  jury,  please  1 

Q.  I  do  not  recall  whether  you  testified  whether 
there  was  other  pipe  in  addition  to  the  pipe  in  ques- 
tion in  that  load  of  scrap  iron  ? 

A.    Yes,  there  was. 

Q.  Was  there  a  good  deal  of  pipe  in  addition  to 
that  pipe  ?  A.     It  was  mixed  scrap. 

Q.  In  that  mixed  scrap,  there  was  other  pipe  in 
addition  to  the  pipe  in  question  ? 

A.     Yes,  that's  right. 

Q,  Did  you  ever  have  occasion  to  watch  Qscar 
and  his  work? 

A.  Well,  I  watched  him  lots  of  times  to  work, 
yes. 

Q.     What  type  of  workman  was  he  ? 

A.     He  was  a  good  worker. 

Q.    Was  he  a  vigorous  worker,  heavy  worker? 

A.     Well,  he  worked  pretty  steady. 

Q.  To  your  knowledge,  did  he  have  any  bad 
habits  as  far  as  his  work  was  concerned  ? 

A.     Not  that  I  know  of. 
*     Q.     Did  he  appear  to  be  able  to  handle  the  heavy 
scrap  iron  and  other  heavy  matei^ials  ? 

kA.    Yes,  he  did. 
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Mr.  Preston :     Objected  to  as  leading. 
The  Court :     Sustained,  Avoid  leading. 
Mr.  A.  L.  Maslan:    You  may  take  the  witness, 

counsel.  [27] 

Cross-Examination 
By  Mr.  Preston : 

Q.     He  didn  't  work  for  you  ? 

A.     No,  he  didn't. 

Q.  Never  did  work  for  you  ? 

A.  Never  did. 

Q.  Your  occasions  of  noticing  him  would  be 
when  he  was  working  for  somebody  else  ? 

A.     That's  right. 

Mr.  Preston :  I  have  no  questions  except  I  would 
like  to  have  the  witness  remain  on  another  phase  of 
the  case  concerning  which  we  spoke. 

The  Court:  Do  not  depart.  Remain  in  attend- 
ance about  the  Court  until  you  are  later  excused. 
You  may  step  down  now. 

(Witness  excused.) 

The  Court :     Call  the  next  witness. 
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HELEN  MYERS 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows :  [28] 

Direct  Examination 

By  Mr.  A.  L.  Maslan : 

Mr.  A.  L.  Maslan:  May  it  please  Your  Honor, 
at  this  time  I  am  attempting  to  prove  through  the 
record  clerk  that  these  are  the  records,  and  we  will 
introduce  them  through  the  proper  source  at  a  later 
time,  through  the  doctor. 

(Hospital  records  marked  Plaintiff's  Exhib- 
its 12  and  13  for  identification.) 

Q.     What  is  your  full  name  ? 

A.     Helen  Edith  Myers. 

Q.     What  is  your  occupation? 
I     A.     I  am  the  medical  records  librarian  in  charge 
of  records  at  Tacoma  Gleneral  Hospital. 

Q.  In  relation  to  your  duties,  have  you  occasion 
to  keep  the  records  in  relation  to  the  patient,  Oscar 
Y.  Haynes  at  your  hospital?  A.     Yes,  sir. 

Q.    Where  do  you  live  ? 

A.     The  street  address? 

Q.    Yes. 

A.     702  South  K  Street,  Apartment  105,  Tacoma. 

Mr.  Preston:  Are  you  offering  them  at  this 
time?  [29] 

The  Court:  Let  the  witness  have  a  chance  to 
see  what  it  is,  unless  counsel  can  agree  and  state  in 


50  Pennsylvania  Salt  Mfg.  Co.  of  Wash. 

(Testimony  of  Helen  Myers.) 

the  record  pursuant  to  such  agreement  what  it  is. 

Mr.  Preston:  I  have  no  objection  to  the  witness 
stating  what  it  is.  I  haven't  had  opportunity  to 
examine  them  as  to  admissibility. 

The  Court :     You  may  proceed. 

Q.  The  bailiff  has  handed  you  Exhibits  12  and 
13.  Would  yoti  state  to  the  Court  and  jury  what 
those  are? 

The   Court:     First  as  to  Plaintiff's  Exhibit  12. 

The  Witness:  No.  12  is  the  admission  record 
and  case  of  the  patient  in  the  hospital. 

The  Court:     Relating  to  what  patient,  if  any? 

The  Witness:  Relating  to  the  hospitalization  of 
Mr.  Oscar  Haynes  during  the  period  of  Februaiy 
20th  continuously  through  April  18, 1948. 

Q.  Are  those  the  records  that  were  kept  in  the 
usual  course  of  business  of  the  hospital  ? 

A.    Yes,  sir. 

Q.     Do  you  know  how  those  records  were  kept? 

A.    Yes,  sir. 

Q.  Will  you  please  state  how  those  records  are 
kept? 

A.     I  am  not  sure  that  I  understand  the  question. 

Q.    Who  did  keep  those  records  ? 

A.  They  would  be  filed  in  the  medical  record  de- 
partment of  the  hospital. 

The  Court:  By  whom,  and  who  made  them,  if 
you  know? 

The  Witness:  They  are  made  by  a  number  of 
different  people,  the  admitting  clerk,  and  so  on  and 
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so  forth,  the  interne,  the  consultant,  the  emergency 
treatment,  the  chemical  laboratoiy  reports,  the  med- 
ication treatment,  diet  and  progress  record,  the 
clothing  list,  and  my  notes  appended  stating  that 
the  chart  has  been  taken  to  this  Court.  This  portion 
of  the  chart  is  the  nurse 's  notes.  They  are  filed  sep- 
arately for  convenience. 

The  Court:  You  made  a  statement  there  with- 
out indicating  what  exhibit  it  refers  to.  The  last 
one  mentioned  was  what  % 

The  Witness:     No.  13. 

The  Court:  "This  portion  of  the  chart,"  did 
that  refer  to  Plaintiff's  Exhibit  13? 

The  Witness:     Yes,  sir. 

Q.  From  reading  these  records,  who  was  the 
doctor  in  charge  of  the  case,  do  you  remember? 

A.     Drs.  Walter  Cameron  and  J.  Read. 

Q.  And  they  also  made  their  notations  on  these 
records'?  A.     Yes,  sir.  [31] 

Q.  In  addition  to  the  nurses  and  daily  attend- 
ants'? A.     Yes,  sir. 

Q.     Is  that  the  usual  practice  of  the  hospital? 

A.     It  is. 

Q.  Is  that  the  usual  practice  of  all  hospitals,  to 
your  knowledge  ? 

A.     To  my  knowledge,  yes,  sir. 

Mr.  A.  L.  Maslan:  I  offer  these  records  in  evi- 
dence, may  it  please  Your  Honor,  at  this  time. 

The   Court:     Each  of  them  is  now  admitted. 
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(Plaintiff's  Exhibits  12  and  13  received  in 
evidence.) 

Mr.  A.  L.  Maslan :     Take  the  witness. 
Mr.  Preston :     No  questions. 
The  Court :     You  may  step  down. 

(Witness  excused.) 

Mr.  A.  L.  Maslan:  May  I  suggest  to  Your 
Honor  that  the  records  remain  there  until  the  doc- 
tor discusses  them? 

The  Court:  They  are  in  evidence.  They  will 
have  to  remain. 

Mr.  A.  L.  Maslan:  As  far  as  this  young  lady  is 
concerned,  she  might  have  some  qualms  about  leav- 
ing them  here.  [32] 

The  Court:  They  are  in  evidence.  Every  one 
will  have  to  miderstand  that  they  are  in  the  Court's 
custody.  They  will  have  to  stay  here  for  all  time 
unless  they  are  otherwise  later  disposed  of.  ■ 

FRANK  RUSSELL  " 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan : 

Q.     What  is  your  name,  please  ? 

A.     Frank  Russell. 

Q.    Where  do  you  live  ? 
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A.  4511 — South  Hood  Street,  Tacoma,  Washing- 
ton. 

Q.     What  is  your  occupation. 

A.     Truck  driver. 

Q.    Who  do  you  work  for  ? 

A.     Frank  Powser. 

Q.     Are  you  still  working  for  him  ? 

A.    Yes,  sir.. 

Q.  Were  you  working  for  Mr.  Powser  on  the 
20th  day  of  February,  1948?  A.     I  was.  [33] 

Q.  Are  you  acquainted  with  Oscar  Virgil 
Haynes'?  A.     Yes,  sir. 

Q.     This  boy  here  ?  A.     Yes,  sir. 

Q.     Were  you  acquainted  with  him  at  that  date? 

A.    What  do  you  mean  ? 

Q.  Were  you  acquainted  with  him  at  that  time, 
February  20th?  A.     Yes,  sir. 

Q.  There  has  been  some  discussion  had  in  rela- 
tion to  a  certain  coil  of  pipe.  Looking  at  these  ex- 
hibits. Exhibits  1,  2,  3  and  4  and  Exhibits  7,  8,  9 
and  10,  could  you  state  what  those  pictures  repre- 
sent? Do  you  know  what  those  pictures  represent? 

A.     Yes,  sir. 

Q.     What?  A.     Pipe  coil. 

Q.     Do  you  know  where  that  pipe  coil  came  from  ? 

A.    Yes,  sir. 

Q.    Where  did  it  come  from  ? 

A.  I  picked  it  up  myself  from  the  Pennsylvania 
Salt  Company. 

Q.    Where  is  that  Pennsylvania  Salt  Company? 
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A.     On  the  tide  flats,  at  the  tide  flats. 

Q.     That  is  in  Tacoma  ?  [34] 

A.     Yes,  sir. 

Q.  How  far  from  your  shop  is  that  factory 
plant  located*? 

A.  Approximately  across  the  flats  about  a  mile 
or  a  mile  and  a  quarter. 

Q.  In  relation  to  the  accident  which  occurred 
February  20,  1948,  do  you  recall  when  you  picked 
up  that  pipe  ? 

A.  I  do  not  know  the  date.  I  hauled  that  pipe  in 
the  yard,  but  I  do  the  month. 

Q.     What  is  that? 

A.  I  don't  exactly  recall  the  day  I  hauled  that 
pipe  out  of  there. 

The  Court:  We  have  not  heard  anything  defi- 
nite. You  made  some  reference  to  the  word,  month. 
What  do  you  mean  as  to  when  you  hauled  it? 

The  Witness :  He  asked  me  if  I  remembered  the 
day  I  hauled  that  pipe  into  Mr.  Powser's  yard. 

The  Court :     What  was  your  answer  ? 

The  Witness :     I  don't  recall  the  day. 

The  Court:  Do  you  recall  any  other  thing  or 
fact  as  to  the  time  when  you  did  that  act  ? 

The  Witness :     Yes.  • 

The  Court :     State  it. 

The  Witness:    We  hauled  that  in  January.  [35] 

The  Court:  In  January,  1948,  or  some  other 
year  ? 

The  Witness:     1948. 
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Q.  Approximately  how  long  prior  to  February 
20th  would  you  say  that  was,  February  20th  being 
the  day  of  the  accident  ? 

A.  We  didn't  have  the  pipe  there  very  long,  be- 
tween two  and  three  weeks. 

Q.    Where  was  that  pipe  lying  % 

A.     Laying  right  in  the  yard. 

Q.  Who  picked  up  that  pipe  from  the  Pennsyl- 
vania Salt  Maimfacturing  Company  yard? 

A.     I  did,  and  Mr.  Frank  Miller. 

Q.     Who  were  you  working  for  at  that  time  ? 

A.     Frank  Powser. 

Q.  And  Mr  Miller  was  working  for  Frank  Pow- 
ser at  that  time?  A.     For  that  day,  yes. 

Q.  Did  you  then  take  it  to  your  yard  from  the 
salt  company  yard? 

A.     Yes,  sir. 

Q.  Were  you  advised  at  any  time  that  that  pipe 
contained  any  chemical  or  caustic  material? 

A.     I  wasn't. 

Q.     Do  you  recall  the  accident  itself  ? 

A.  I  just  got  through  eating  my  lunch  when  that 
happened,  so  I  didn't  see  it  with  my  own  eyes. 

Q.  What  was  the  first  occasion  that  you  heard 
that  there  was  an  accident  ? 

A.  The  only  thing,  I  turned  around  and  hear 
him  screaming. 

Q.     Hear  who  screaming? 

A.     That  boy  there. 

Q.  Could  you  state  what  he  was  doing  at  that 
time  when  he  was  screaming  ? 
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A.  I  had  to  go  around  the  truck  to  find  out, 
there  was  too  much  excitement  there  at  that  time. 

Q.  What  did  you  find  when  you  got  around  the 
truck  ? 

A.  When  I  got  around  the  truck,  Mr.  Powser 
and  that  colored  boy  was  already  walking  him 
towards  the  car. 

Q.     Did  the  boy  appear  to  be  in  pain  ? 

A.     Yes,  sir,  he  was  hollering. 

Q.     Do  you  know  what  he  was  saying  ? 

A.  Well,  it  is  pretty  hard,  you  know,  when  you 
are  in  a  spot  like  that,  you  don't  think  very  much; 
just  get  the  boy  to  the  hospital,  that's  the  main 
thing. 

Q.    Who  took  him  to  the  hospital  ? 

A.    Mr.  Powser. 

Q.  Did  you  have  occasion  to  notice  what  the  con- 
dition of  the  pipe  was  at  that  time  ?  [37] 

A.    No,  sir. 

Q.  Were  you  riding  with  Powser  when  they 
took  him  to  the  hospital  ? 

A.     I  stayed  with  him  in  the  truck. 

Q.    What  do  you  mean  by  that  1 

A.  Trying  to  get  him  so  they  could  get  right  of 
way  in  town.  They  give  right  of  way  quicker  to  the 
truck  than  they  do  to  the  car. 

Q.    Was  the  truck  ahead  of  the  car  ? 

A.  It  was  going,  around  60  miles  an  hour,  it 
should  be. 

Q.     And  the  car  followed  you  ? 
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A.     The  car  was  right  alongside  of  me. 

Q.  What  happened  when  you  got  to  the  hos- 
pital? 

A.  Well,  sir,  I  don't  know  much.  They  took 
him  in  and  I  left. 

Q.     To  go  back  to  the  yard?  A.     Yes,  sir. 

Q.  Did  you  have  occasion  then  to  look  at  the 
pipe  ? 

A.  I  did,  and  I  told  the  other  boys  that  was 
around  to  stay  away  from  it,  and  I  put  a  piece  of 
tin  right  over  that  T. 

Q.     Was  there  any  smoke?  A.     Yes,  sir. 

Q.  Will  you  state  what  the  condition  of  that 
nozzle  was  on  the  pipe  ?  [38] 

A.  There  is  no  nozzle,  just  a  little  connection 
from  the  pipe  in  a  T  crosswise. 

Q.  Would  you  state  what  the  condition  of  that 
was  at  that  time  w^hen  you  got  back  ? 

A.  Well,  they  had  some  kind  of  a  gray  stuff, 
between  white  and  gray,  it  was  still  steaming  out  of 
there,  approximately  that  high,  from  the  T.  It  was 
still  coming  out  that  high. 

Q.  How  long  did  that  steam  continue,  if  you  re- 
member % 

A.  Four  or  five  days.  On  the  third  day,  I  looked 
at  it  every  morning  when  I  come  to  work,  and  we 
finally  put  a  piece  of  tin  there  and  put  a  little  mark 
on  it  for  everybody  to  keep  their  hands  off,  be- 
cause we  didn't  want  an  accident  to  happen  in  the 
yard  by  anybody  else. 
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Q.  Under  whose  directions  was  it  that  you  went 
to  the  Pennsylvania  Salt  Manufacturing  Company 
to  pick  up  the  pipe  ? 

A.     Under  Mr.  Powser's  direction. 

Q.  Who  did  you  get  the  pipe  from  when  you  got 
to  the  salt  company  ? 

A.  The  Pennsylvania  Salt  Company  in  the  tide 
flats. 

Q.  Was  there  any  particular  person  that  you 
dealt  with  who  directed  you  to  pick  up  that  pipe  ? 

A.  It  is  hard  to  tell.  Sometimes  there  is  several 
men  there.  They  supervise,  tell  you  to  take  this. 
We  don't  ask  questions  when  we  go  there,  what  we 
should  take  or  [39]  shouldn't.  We  take  what  we  are 
told  to  take. 

Q.  How  many  days  did  it  take  you  to  pick  up 
all  that  scrap  iron  ? 

A.     I  think  I  hauled  two  loads  out  of  there. 

Q.  Can  you  recognize  any  of  the  gentlemen  of 
the  salt  company  here  who  directed  you  to  pick  up 
the  pipe  and  take  it  out  ? 

A.  He  didn't  exactly  direct  me  just  to  pick  up 
the  pipe  alone,  he  directed  me  to  pick  up  everything 
that  was  laying  there. 

Q.    Did  that  include  the  pipe  ? 

A.     The  pipe  was  in  it. 

The  Court:  The  question  is  unanswered.  Re- 
mind him  of  the  question  you  put  to  him. 

Q.     The  question  was,  who  was  it  of  the  group, 
if  there  are  any  of  the  men  here,  who  directed  you    ^ 
to  pick  up  that  scrap  iron,  including  the  pipe? 
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A.  That  gentleman  there,  but  he  didn't  point 
directly  at  the  coil.   He  told  me,  "That  stuff  goes." 

Q.     Who  is  that  gentleman? 

A.     Right  there  on  the  end. 

Q.    At  the  table? 

A.  I  think  so.  You  look  like  him,  but  he  didn't 
tell  me  the  coil  only  He  told  me  what  lays  there. 

Mr.  A.  L  Maslan:     May  I  have  the  name?  [40] 

Mr.  Starin :     This  is  Mr.  Edwin  Cliffe. 

Q.  Did  he,  when  he  pointed  to  the  scrap  iron, 
including  the  pipe  warn  you  about  any  propensities 
of  the  pipe?  A.     No,  sir. 

Q.  Did  he  tell  you  at  any  time  that  the  pipe  con- 
tained any  chemical  ?  A.     No,  sir. 

Q.  Did  you  at  any  time  have  any  knowledge  that 
there  was  a  chemical  in  the  pipe  ? 

A.     I  did  not. 

Q.  Did  you  know  Oscar  Haynes  before  this  ac- 
cident? A.     I  did. 

Q.  How  long  a  period  of  time  did  you  know 
him? 

A.  I  know  him  for  six  or  seven  months,  and  he 
hauled  iron  from  the  yard  for  Mr.  Radinsky. 

Q.     Was  he  a  good  worker  to  your  knowledge? 

A.  I  didn't  have  time  to  watch  him  work,  I  had 
to  do  my  own  work. 

Q.  Handing  you  Plaintiff's  Exhibit  11,  showing 
you  a  picture  which  has  been  identified  of  Oscar 
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Haynes,  would  you  say  that  was  a  fair  representa- 
tion of  his  features  prior  to  the  accident  ? 

A.     Yes,  lots  of  difference. 

Mr.  Preston :  I  submit  that  was  not  the  question. 
The  answer  is  not  responsive. 

The  Court:  The  objection  is  sustained.  It  is 
stricken  and  the  jury  will  disregard  it.  Try  to  have 
in  mind  the  specific  thing  he  asked  you  and  respond 
to  that. 

Q.  Mr.  Russell,  did  that  picture  look  like  Oscar 
before  the  accident  ? 

A.     Before  the  accident,  yes. 

Mr.  A.  L.  Maslan:  That  is  all.  You  may  take 
the  witness. 

Cross-Examination 

By  Mr.  Preston : 

Q.     I  understand  you  made  two  trips  ? 

A.  I  am  pretty  sure  it  was  two.  I  pick  out  the 
load  of  short  scrap,  and  then  we  went  back  and  had 
to  use  a  small  crane  to  load  that  stuff  with  it. 

Q.  Do  you  recall  on  which  occasion  it  was  you 
talked  to  Mr.  Cliffe,  or  were  directed  by  him  ? 

A.  There  was  two  men  there,  and  he  dixin't 
point  to  the  coil  and  tell  me,  ''Take  it".  He  told 
me,  "That  stuff  goes".  There  is  another  man  there, 
but  I  don't  recall  his  name. 

Q.     Was  that  the  first  time  you  went  there? 
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A.     The  first  time  we  pick  up  all  the  short  stuff. 

Q.  Do  you  remember  whether  it  was  the  first  or 
second  trip  on  which  you  took  this  coil  ? 

A.     We  took  this  coil  on  the  last  trip. 

Q.    Where  did  you  take  it  ? 

A.     To  Frank  Powser's  yard. 

Q.     Did  you  take  it  anywhere  in  between? 

A.     No,  sir. 

Q.     Or  do  anything  with  it?  A.     No,  sir. 

Q.    Where  did  you  unload  it  ? 

A.     I  unloaded  it  right  at  the  yard. 

Q.  What  do  you  mean,  right  in  the  yard?  What 
part  of  the  yard,  the  same  place  where  it  was  later 
on? 

A.  The  same  place  when  Mr.  Radinsky  picked 
it  up. 

Q.  What  was  it  you  said  about  January?  I 
didn't  get  that. 

A.  I  got  mixed  up  on  that,  on  the  month.  It 
was  February. 

Q.  I  take  it  that  you  mean  to  say  that  you  got 
this  load  between  two  and  three  weeks  before  the 
accident  happened  whenever  that  was  ? 

A.  Well,  the  coil  did  lay  in  the  yard  from  two 
to  three  weeks  before  it  was  sold  by  Mr.  Powser. 

Q.  And  you  didn't  get  it  as  early  as  January,  I 
take  it?  [43]  A.     No. 

Q.  Did  you  have  any  trouble  getting  the  coil 
on  the  truck? 
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A.  We  had  a  small  crane  there,  and  we  done  the 
best  we  could. 

Q.  How  did  it  compare  with  the  crane  in  the 
Powser  yard*?  A.    What? 

Q.     Did  you  have  a  crane  in  the  Powser  yard? 

A.  No,  we  took  that  small  crane  from  the  Pow- 
ser yard  to  the  Pennsylvania  Salt  to  load  heavy 
scrap  iron  with  it. 

Q.  Were  you  able  to  load  the  coil  onto  the  truck 
with  the  aid  of  the  crane  ? 

A.     Yes,  sir. 

Q.  Did  you  have  to  take  a  hammer  and  pound 
any  part  of  it  ?  A.     No,  sir. 

Q.  When  you  loaded  this  pipe,  did  you  notice 
whether  it  was  capped  or  not  ? 

A.     No,  sir,  I  did  not. 

Q.     How  many  of  you  loaded  the  pipe  ? 

A.     Two. 

Q.    And  the  same  two  unloaded  it  ? 

A.    Yes,  sir. 

Q.  Either  on  the  occasion  of  loading  or  unload- 
ing it,  [44]  didn't  you  notice  whether  or  not  the 
pipe  was  capped,  that  is,  closed  ? 

A.    Well,  sir,  we  don't 

Q/    Did  you  or  didn't  you?  A.     No. 

Mr.  Preston :     That  is  all. 
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Redirect  Examination 
By  Mr.  A.  L.  Maslan: 

Q.  Was  that  pipe  purchased  as  part  of  the  scrap 
iron?  A.     Yes,  sir. 

Q.  And  was  there  anything  at  all  to  lead  you  to 
believe  that  the  pipe  did  contain  this  chemical? 

Mr.  Preston :  That  is  not  direct,  it  is  repetitious 
and  it  is  leading. 

The  Court:  The  objection  is  sustained.  I  think 
you  have  already  brought  out  from  the  witness  what 
knowledge  he  had. 

Mr.  A.  L.  Maslan:  I  don't  think  this  was 
brought  out,  Your  Honor. 

Q.  Was  anything  done  to  this  pipe  by  you  or 
Mr.  Powser  while  it  was  in  your  yard  and  prior  to 
the  sale  to  Mr.  Radinsky  ? 

A.  No,  sir.  It  was  placed  there  as  scrap  iron 
only.    It  wasn't  salable  for  anything  else.  [45] 

Q.     I  beg  your  pardon  ? 

A.  It  wasn't  salable  for  anything  else.  It  was 
placed  in  a  pile  for  scrap  iron  only. 

Mr.  A.  L.  Maslan :     That  is  all. 

The  Court :    You  may  step  down. 

(Witness  excused.) 

The  Court :     Call  the  next  witness. 
Mr.  A.  L.  Maslan :     Mr.  Hubbard. 
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called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 

Q.     What  is  your  name,  please  ? 

A.     Huston  Hubbard. 

Q.     Where  do  you  live  ? 

A.     Ill— 12th  Avenue. 

Q.    What's  that?  A.     Ill— 12th  Avenue. 

The  Court :     Is  that  in  some  city  ? 

The  Witness :     Seattle.  [46] 

Q.     That  is  in  Seattle,  is  it  not?  A.    Yes. 

Q.     Who  do  you  work  for  ? 

A.     B.  R.  Radinsky  &  Son. 

Q.     How  long  have  you  worked  for  him "? 

A.     A  little  better  than  two  years. 

Q.  Were  you  working  for  him  on  the  20th  day 
of  February,  1948 1  A.     I  was. 

Q.  Did  you  have  occasion  to  travel  with  Oscar 
Haynes  to  Tacoma  ? 

A.  I  was.  He  sent  me  out  with  him  on  a  truck 
to  help  load  the  truck.  . 

Q.    Who  is  "he'"?  A.     Jack,  my  boss  man.    | 

Q.     Jack  Radinsky?  A.     Yes.  * 

Q,     He  sent  you  out  with  Oscar  Haynes? 

A.    Yes. 

Q.     What  truck  were  you  driving  ? 

A.     A  semi. 
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Q.  A  semi  truck.  Would  you  tell  the  Court  what 
type  of  truck  that  is  ? 

A.  Just  a  big  truck,  that's  all  I  know.  I  couldn't 
explain  it  to  you,  a  big,  large  truck.  [47] 

Q.     Does  it  have  a  trailer  attached  to  it  ? 

A.     Yes. 

Q.     What   sort   of  bed   did  that  truck  have? 

A.  A  steel  bed.  When  you  get  ready  to  haul 
iron,  you  put  some  stakes  on  the  side  and  steel 
plates  up  there. 

Q.     A  flat  bed?  A.     Yes. 

Q.     How  long  was  that  truck,  do  you  know? 

A.     I  would  say  about  40  feet. 

Q.  Did  you  proceed  to  load  the  iron  on  the  truck 
at  the  Powser  yard  ?  A.     I  did. 

Q.     Who  was  with  you  ? 

A.     Oscar  Haynes. 

Q.  Would  you  tell  the  Court  and  jury  how  you 
proceeded  to  load  that  iron  onto  the  truck? 

A.  We  got  there  about  9:30,  and  when  we  got 
there  they  didn't  have  no  crane. 

Q.  When  you  say  you  got  there,  where  was  it 
that  you  got?  A.     Tacoma. 

Q.     What  yard? 

A.  Frank  Powser  Yard,  and  when  we  got  there 
they  didn't  have  no  crane  driver,  and  so  we  decided 
to  pick  up  all  the  small  iron,  all  the  small  pipes  and 
load  on  the  [48]  truck,  and  we  gathered  up  all  the 
small  pipes  to  load  on  the  truck,  decided  we  would 
eat  lunch,  and  we  ate  lunch.  We  got  through  eating 
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lunch  about  11:30,  started  back  to  work  and  the 

crane  man  came,  and  we  decided  to  pick  this  coil 

up  and  load  on  the  truck.  We  loaded  the  coil  on  the 

truck,  and  as  we  loaded  the  coil,  we  put  it  on  one 

side. 

Q.     How  did  you  happen  to  load  it  ? 

A.  With  the  crane.  We  let  it  down  on  the  truck, 
and  as  we  let  it  down,  there  was  a  nozzle  holding  it 
back  from  the  side,  so  I  just  knocked  the  nozzle  off. 

Q.    What's  that? 

A.  I  just  knocked  the  nozzle  off  so  we  could 
push  the  pipe  up  close  to  the  bed,  so  we  could  load 
the  truck  better.  It  was  sticking  out  on  the  side  so 
we  couldn't  load  the  truck  good,  so  I  asked  Frank 
to  hand  me  the  sledge  hammer,  and  he  handed  me 
the  sledge.  I  was  goin  to  hit  it,  but  Oscar  said,  ''Let 
me  hit  it"  so  I  give  Oscar  the  hammer  and  he  hit 
it  one  lick  and  nothing  happened,  and  he  hit  it  two 
licks  and  it  exploded  in  my  face  and  his  face,  and  I 
jumped  back,  fell  over  the  truck.  It  was  all  on  my 
eyes  and  face.  I  wiped  it  out  of  my  eyes  and  face, 
and  Oscar  was  hollering,  "I  can't  see"  so  I  man- 
aged to  wipe  it  out  of  my  glasses.  I  grabbed  him 
and  twisted  his  arm,  kept  him  from  rubbing  his 
face,  so  I  hollered  to  Frank  Powser  to  come  and 
take  this  boy  to  the  hospital,  and  I  turned  aroundj 
and  I  was  pushing  Oscar  to  the  car. 

As  I  pushed  him  in  the  car,  Frank  started  the! 
car  and  started  to  the  hospital,  and  on  the  way  toj 
the  hospital,  Oscar  grabbed  his  arm  loose  from  m( 
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and  rubbed  his  eyes,  and  he  said,  "My  eyes  are 
bleeding"  and  Powser  said,  "I  think  it  looks  like 
they  are  bleeding."  I  said,  "No,  they  aren't  bleed- 
ing" but  his  eyes  was  bleeding.  I  told  him  that  so 
he  wouldn't  think  nothing  was  happening. 

it  took  us  about  15  minutes  to  get  to  the  hospital. 
I  opened  the  door  and  pushed  him  out  the  car,  in 
the  hospital,  in  the  elevator.  We  went  downstairs 
on  the  elevator  to  the  operating  room,  and  I  grabbed 
him  and  put  him  on  the  table,  and  he  was  hollering, 
"I  can't  see,  don't  leave  me."  The  nurses  came  in 
and  said,  "What's  the  matter?"  I  said,  "He  got 
some  acid  or  something  in  his  face."  They  said, 
"Do  you  know  what  it  is?"  I  said,  "I  don't."  They 
said,  "We'll  call  the  chemical  company." 

They  called  and  they  said  it  was  lye,  and  they 
started  putting  something  in  his  eyes  for  lye.  They 
called  again  and  said  it  was  something  else.  He 
was  hollering,  "Don't  leave  me,  Huston."  The 
nurses  said,  "Go  out."  He  wouldn't  let  me  go  out, 
he  was  holding  me,  he  was  paining.  In  a  few  min- 
utes, they  managed  to  turn  me  loose  and  I  walked 
outside  and  stood  outside  the  hospital  room. 

Q.  Did  he  appear  to  you  to  be  in  much 
pain?  [50]  A.    Yes,  awful  pain. 

Q.  Did  you  have  occasion  to  look  at  the  pipe 
after  the  accident? 

A.  Yes.  That  happened  about  fifteen  minutes  to 
twelve,  and  we  stayed  up  there  to  about  2 :30,  when 
we  got  back  to  the  truck  we  had  to  unload  pipe 
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off  the  truck  and  the  pipe  was  smoking  and  the 

stuff  steaming  out. 

Q.  Did  you  have  any  knowledge  there  had  been 
any  chemical  or  caustic  in  the  pipe? 

A.  No.  We  asked  that  question  before  we 
loaded.  We  asked  Frank  Powser,  was  the  pipe 
drained,  because  the  pipe  seemed  so  heavy.  I  didn't 
think  a  pipe  should  be  so  heavy  unless  something 
was  in  it.  I  asked  Frank  Powser  was  the  pipe 
drained,  and  he  says,  ' '  Yes,  that  was  supposed  to  be 
drained." 

Q.     There  was  nothing  to  give  you  any  idea  % 

A.     Nothing  to  give  me  no  idea. 

Q.     Did  you  have  that  maul  in  the  truck? 

A.     No,  we  didn't  have  the  maul  in  the  truck. 

Q.     Where  was  the  maul? 

A.     The  maul  was  on  the  ground. 

Q.     Do  you  know  what  I  mean  by  maul? 

A.     A  sledge  hammer. 

Q.    Yes.  A.     That's  right.  [51] 

Q.     Where  did  you  get  that  sledge  hammer  from? 

A.     It  was  Frank  Powser 's  sledge  hammer. 

Q.  Were  you  well  acquainted  with  Oscar  Haynes 
before  the  accident? 

A.    Yes,  about  a  year  and  a  half. 

Q.     Did  you  work  with  him?  A.     Yes. 

Q.     Are  you  looking  at  Oscar  Haynes  now? 

A.    Yes. 

Q.  Is  there  much  difference  between  his  appear- 
ance now  and  his  appearance  before  the  accident? 
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A.    A  whole  lot  of  difference. 

Q.     What  is  the  difference,  as  far  as  you  can  see  % 

A.  The  difference  as  far  as  I  can  see,  he  was  a 
nice  kid,  a  young  kid,  his  face  was  smooth  and  in 
a,  better  shape  than  it  is  now. 

Yes,  that  is  the  shape  he  was  in  before  he  got 
hurt. 

The  Court :  I  think  the  witness  has  in  his  hands 
Plaintiff's  Exhibit  11. 

Q.  You  are  speaking  from  Plaintiff's  Exhibit  11, 
the  picture  of  Oscar?  A.     Oscar,  yes. 

Q.  Do  you  know  what  vision  he  had  before  the 
accident,  Huston? 

A.  Yes,  it  seems  like  he  was  in  good  shape,  that's 
all  [52]  I  know. 

The  Court:  That  question  relates  to  his  eyes 
and  ability  to  see. 

The  Witness :  Yes,  he  could  see  good.  He  was  a 
truck  driver,  he  could  see  good,  wasn't  nothing 
wrong  with  his  eyes  as  far  as  I  know. 

Q.  Do  you  know  what  his  condition  is  as  far  as 
seeing  is  now? 

A.  Well,  it  is  bad,  because  you  have  to  lead  him 
around. 

Q.  Did  he  ever  have  to  w^ear  glasses,  to  your 
knowledge?  A.     No,  no  glasses. 

Q.  Handing  you  Plaintiff's  Exhibits  1,  2,  3  and 
4  and  7,  8,  9  and  10  which  represent  pictures  of  the 
pipe,  I  ask  you  can  you  identify  the  object  pictured 
in  those  pictures? 
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A.     Yes,  I  can  identify  the  pictures. 

Q.     What  do  those  pictures  show? 

A.     The  coil  of  pijje  Oscar  got  hurt  by. 

Q.  In  addition  to  that  coil  of  pipe,  were  there 
any  other  objects  you  had  placed  in  the  truck? 

A.     No. 

Q.     What's  that? 

A.  Nothing  but  the  pipes,  wasn't  nothing  in  the 
way  but  this  pipe,  and  this  nozzle  w^as  in  the  way. 

Q.  I  know,  but  were  there  any  other  pipes  or 
pieces  [53]  of  metal  that  you  were  putting  into  the 
truck  ?  A.     No,  nothing  but  the  pipe. 

Q.  Was  that  the  fii'st  load  of  scrap  you  had  taken 
from  the  yard? 

A.     No,  we  had  been  hauling  the  day  before. 

Q.  Do  you  remember  what  you  hauled  the  day 
before?  A.    Yes,  we  hauled  motors. 

Q.    What's  that? 

A.    We  hauled  car  motors. 

Q.     That  was  from  Powser's  yard,  was  it? 

A.    Yes. 

Mr.  A.  L.  Maslan:     Take  the  witness. 

Cross-Examination 
By  Mr.  Preston: 

Q.  Do  I  understand  that  when  you  started  to 
put  this  coil  in  the  truck,  you  noticed  it  was  quite 
heavy  ?  A.    Yes. 

Q.     Did  both  you  and  Mr.  Haynes  discuss  that? 

A.    No,  didn't  discuss  that.   I  just  discussed  that 
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myself  because  I  handled  iron  and  I  figured  I  could 
handle  one  end  of  it  swinging,  and  I  figured  I  could 
handle  one  end,  because  I  handled  more  pipes  and 
coils  like  that,  and  I  figured  I  could  handle  one  end 
of  it,  and  I  couldn't  handle  that  end.  [54] 

Q.  When  was  it  you  asked  Mr.  Powser  about 
whether  or  not  the  pipe  had  been  drained? 

A.     Just  before  we  picked  it  up. 

Q.     Before  you  did  what? 

A.     Before  we  picked  up  the  pipe. 

Q.     When  you  say,  "we,"  who  do  you  mean? 

A.  I  mean  the  truck  driver,  the  one  that  had 
the  crane.  I  don't  know  his  name,  the  one  driving 
the  crane.  I  asked  him  before  he  picked  it  up 
to  be  put  on  the  truck. 

Q.  Where  was  Mr.  Haynes  when  this  conver- 
sation took  place  about  the  draining  or  non-drain- 
ing of  this  coil? 

A.     He  was  standing  on  the  truck. 

Q.     How  close  to  you? 

A.     Closer  from  here  to  that  desk  there. 

Q.    You  say  as  close  or  closer? 

A.     As  close,  to  that  desk. 

Q.     Who  did  you  talk  to  about  that? 

A.     Frank  Powser. 

Q.    You  asked  him  if  that  coil  had  been  drained  ? 

A.  I  asked  him  was  the  coil  drained,  was  any- 
thing in  the  coil. 

Q.     What  did  he  say? 

A.     He  says  it  w^as  supposed  to  be  empty. 
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Q.     Supposed  to  be  empty  %  A.    Yes.  [55] 

Q.  But  it  didn't  feel  to  you  as  though  it  was 
empty?  A.     It  felt  heavy  to  me. 

Q.  When  he  said  it  was  supposed  to  be  empty, 
did  you  do  anything  about  determining  whether  it 
was  empty  or  not? 

A.  No,  didn't  give  me  no  idea  there  was  noth- 
ing in  it.  I  just  thought  it  was  heavy,  that's  all. 

Q.     Did  you  notice  whether  or  not  it  was  capped  ? 

A.  The  only  thing  I  noticed,  just  a  nozzle  on  the 
end,  that's  all. 

Q.     Did  you  notice  whether  it  was  closed  o:ff  ? 

A.     No,  didn't  pay  no  attention  to  that. 

Q.  Did  I  understand  you  to  say  that  you  got 
some  of  this  substance  in  your  face? 

A.     In  my  face,  it  made  sores  in  my  face. 

Q.     Did  you  get  any  in  your  eyes? 

A.  No,  because  I  had  glasses  on.  If  it  got  in  my 
eyes,  I  would  have  been  blind. 

Q.  You  were  wearing  the  same  kind  of  glasses 
you  have  on  now? 

A.  I  got  glasses  on  account  of  my  eyes — I  got 
one  eye 

Q.    You  are  wearing  the  same  glasses? 

A.     The  same  glasses  on  now. 

Q.    You  got  some  burns  on  your  face? 

A.     I  got  some  burns  on  my  face.  [56] 

Q.  How  much  of  the  acid  did-  you  yourself  get 
on  your  face? 
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A.  On  my  face,  I  don't  know,  all  in  my  face 
and  glasses  and  on  my  clothes. 

Q.  From  what  you  got  on  your  face,  were  you 
hospitalized  ?  A.     No. 

Q.     Did  you  wipe  it  off  right  away? 

A.     Yes. 

Q.  Both  you  and  Mr.  Haynes  were  working  for 
B.  Radinsky?  A.     Yes. 

Q.     What  kind  of  company  is  that? 

A.     Junk  yard. 

Q.     Operating  trucks?  A.    Yes,  trucks. 

Q.     Hauled  junk  by  trucks? 

A.     Hauled  junk  by  trucks,  yes. 

Q.  And  Mr.  Haynes  was  truck  driver  and  loader 
for  that  particular  truck? 

A.  He  was  a  truck  driver,  and  he  helped  load, 
and  I  was  the  one  that  helped  load  the  truck. 

Q.     He  would  load  with  you? 

A.    With  me,  yes. 

Q.     That  was  a  regular  part  of  his  duties?  [57] 

A.     That's  right. 

Mr.  Preston:     That  is  all. 

The  Court:    You  may  step  down. 

(Witness  excused.) 
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FRANK  MILLER 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 


Q 


Q 
Q 

A 

Q 

A 

Q 


What  is  your  name,  please? 


A.     Frank  Miller. 
Q.    Where  do  you  live? 
A.     13401/2  Pacific  Avenue,  Tacoma. 
13411/2?  A.     13401/2. 

Tacoma,  Washington? 
Yes,  sir. 

What  is  your  occupation? 
Truck  driver. 

Have  you  ever  had  occasion  to  work  for  Mr. 
Frank  Powser  ?  [58]  A.     Yes,  sir. 

Q.  Do  you  recall  picking  up  some  scrap  iron 
from  the  Pennsylvania  Salt  Manufacturing  Com- 
pany ?  A.    Yes,  sir. 

Q.     For  Mr.  Powser?  A.     Yes,  sir. 


Q 

A 

Q 
Q 

A 

Q 

Q 


Do  you  recall  when  that  was  ? 

Sometime  in  February. 

Of  what  year?  A.     1948. 

And  who  picked  up  the  scrap  iron? 

Me  and  Mr.  Russell. 

Frank  Russell?  A.     Yes,  sir. 

At  that  time  were  you  working  for  Frank 


Powser  ? 
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A.  I  was  working  for  Frank  Powser  at  that 
time. 

Q.  Was  this  prior  to  the  accident  to  Oscar 
Haynes?  A.     Yes,  sir. 

Q.  Did  you  accompany  Frank  Powser  to  the 
Pennsylvania  Salt  Manufacturing  Company  yard? 

A.     Frank  Powser?   No,  sir. 

Q.  I  beg  your  pardon,  did  you  accompany  Frank 
Russell?  A.    Yes,  sir. 

Q.     At  whose  request  did  you  go  there? 

A.     Mr.  Powser.  [59] 

Q.  What  did  you  do  when  you  went  to  the  salt 
company  j^ard? 

A.  I  went  over  there  with  the  crane,  the  cherry 
picker  is  what  we  call  it. 

Q.     A  cherry  picker?  A.     A  hoist. 

Q.     For  what  purpose  did  you  go  there  ? 

A.  To  lift  up  heavy  material,  scrap,  to  load  some 
heavy  scrap. 

Q.  Were  any  of  the  employees  of  the  Pennsyl- 
vania Salt  Manufacturing  Company  there  to  show 
you  what  the  scrap  was?  A.     Yes,  sir. 

Q.     Who  were  those  employees,  do  you  know? 

A.     I  am  not  personaly  acquainted  with  them. 

Q.     Do  you  know  any  of  them  here? 

A.     I  think  this  gentleman  on  the  corner. 

Q.     Is  that  Mr.  Cliffe? 

A.     I  don't  know  his  name. 

Q.  Did  he  show  you  what  scrap  iron  to  load  onto 
your  truck? 
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A.  He  showed  us  part  of  this  scrap  laying 
around  there,  what  to  pick  up  and  what  to  leave. 

Q.  And  in  relation  to  the  coil  of  pipe,  did  he 
indicate  that  that  pipe  was  to  be  picked  up  by  you  ? 

A.     Yes,  sir. 

Q.  And  was  that  included  in  the  pile  of  scrap 
iron?  A.    Yes,  sir. 

Q.  Handing  you  Plaintiff's  Exhibits  1,  2,  3  and 
4  and  7,  8,  9  and  10,  what  do  those  exhibits  depict 
or  show  to  you?  A.     It  shows  the  coil. 

Q.  Were  you  advised  by  the  employees  of  the 
Pennsylvania  Salt  Manufacturing  Company  that  the 
coil  was  part  of  the  scrap  iron  bought  by  Mr. 
Powser?  A.    Yes,  sir. 

Q.  Pursuant  to  their  direction,  did  you  proceed 
to  load  that  pipe  onto  your  truck  ? 

A.  I  wasn't  driving  the  truck,  Mr.  Russell  was 
driving  the  truck. 

Q.     Did  you  assist  Mr.  Russell? 

A.     I  was  running  the  hoist. 

Q.  Were  you  the  one  who  hoisted  that  pipe  onto 
the  truck?  A.    Yes,  sir. 

Q.  Do  you  know  what  happened  to  that  pipe 
thereafter  ? 

A.  We  took  it  over  to  the  yard  and  I  unloaded 
it  at  the  yard. 

Q.  Did  Mr.  Cliffe  or  any  other  employee  of  the 
Pennsylvania  Salt  Manufacturing  Company  advise 
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you  that  that  pipe  might  contain  any  caustic  or 

acid?  [61]  A.     No,  sir. 

Q.  Were  you  advised  to  use  any  extra  precaution 
or  care  in  the  handling  of  that  pipe  % 

A.     No,  sir. 

Q.  Did  you  have  any  idea  that  that  pipe  might 
contain  any 

Mr.  Preston:  Objected  to  as  leading  and  sug- 
gestive. 

The  Court:  The  objection  is  sustained.  You  may 
ask  him  another  question. 

Q.  Was  there  anything  which  would  lead  you  to 
believe  that  the  pipe  contained  such  an  object? 

A.     No,  sir. 

Q.  What  did  you  do  with  the  pipe  when  you  got 
to  the  Powser  yard? 

A.  We  unloaded  it  right  in  the  rest  of  the  scrap 
iron. 

Q.  Were  there  any  other  pipes  and  pipe  scrap 
in  the  load  of  scrap  iron  ?  A.    Yes. 

Q.     In  addition  to  this  coil  of  pipe? 

A.     Yes. 

Q.  Did  this  coil  of  pipe  have  the  appearance  to 
you  of  being  discarded? 

Mr.  Preston :  Just  a  minute,  if  the  Court  please. 
That  calls  for  a  conclusion.  He  can  say  what  shape 
it  [62]  was  in. 

The  Court:     Sustained. 

Q.  What  happened  to  that  pipe  thereafter,  if 
you  know  ? 
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A.  It  laid  there  in  the  yard  for  several  weeks, 
that's  all  I  know. 

Q.  Did  anyone  touch  that  pipe  between  the  time 
that  you  brought  it  to  the  Powser  yard  and  the 
time  of  the  accident? 

A.  I  don't  know  how  they  could,  they  couldn't 
move  it. 

Q.    Was  it  a  heavy  piece  of  pipe  ?  A.    Yes. 

Q.     You  have  dealt  with  scrap  iron,  have  you? 

A.     Yes,  sir. 

Q.  How  long  a  time  have  you  been  dealing  with 
scrap  iron? 

A.     Off  and  on  for  a  couple  of  years. 

Q.  Could  you  estimate  how  much  that  coil  of 
pipe  weighed? 

A.     I  would  say  about  1500  pounds. 

Q.  Do  you  recall  when  the  Radinskys  purchased 
that  pipe,  if  you  know?  A.    I  don't  know. 

Q.  Do  you  recall  the  accident  of  which  we  are 
talking?  [63]  A.     Yes,  sir. 

Q.  Could  you  state  the  circumstances  in  relation 
to  the  accident? 

A.    Well,  I  picked  up  with  the  hoist 

Q.     I  beg  your  pardon? 

A.  I  picked  up  this  coil  with  the  hoist,  and  they 
hooked  on  to  it.  I  picked  it  up,  drove  out  the  back 
end  of  the  truck,  and  put  it  right  onto  the  semi. 

Q.     Who  did  that  semi  belong  to? 

A.     Radinsky  &  Son. 

Q.     At  the  time  that  this  happened,  who  did  you 
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work  for?  A.     I  was  working  for  Radinsky. 

Q.  In  order  to  get  this  straight,  at  the  time  that 
you  picked  up  the  iron  and  scrap  from  the  Penn- 
sylvania Salt  Manufacturing  Company,  who  were 
you  working  for?  A.     Frank  Powser. 

Q.  How  did  you  happen  to  work  for  Radinsky 
on  the  20th  day  of  February? 

A.  I  come  over  to  the  yard,  and  they  didn't  have 
nobody  to  run  this  crane  or  hoist,  and  they  wanted 
this  stuff  loaded  on,  so  I  loaded  it. 

Q.  And  at  that  time  you  were  working  for  Rad- 
insky ?  A.     Yes. 

Q.  Would  you  state  what  happened  after  that 
pipe  was  [64]  loaded  by  you  into  that  semi-trailer  ? 

A.  It  was  loaded  onto  the  semi-trailer  and  they 
wanted  to  get  it  up  against  the  side,  and  this  T 
was  on  the  coil,  was  in  the  way,  and  the  first  thing 
I  knew,  I  seen  them  with  the  hammer,  hitting  it, 
and  all  at  once  it  just  flared  up,  kind  of  a  gray 
foam  come  out  of  it. 

Q.     What  did  they  do? 

A.     It  went  right  into  Mr.  Haynes'  face. 

Q.  What  happened  then  as  far  as  Mr.  Haynes 
was  concerned?  A.     He  jumped  off  the  truck. 

Q.     What  did  he  do? 

A.  He  ran  and  hollered,  had  his  hands  up  to  his 
face,  and  screaming,  said  he  was  burned. 

Q.     Did  he  appear  to  you  to  be  in  pain  ? 

A.    Yes,  he  must  have  been  in  awful  pain. 

Q.     I  beg  your  pardon? 
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A.  The  way  he  was  hollering,  he  must  have  been 
in  awful  pain. 

Q.  Was  he  running  or  on  the  ground  at  that 
time? 

A.  He  jumped  clear  off,  and  he  run,  I  would 
say,  15  feet  and  then  stopped. 

Q.  What  was  the  condition  of  the  pipe  at  that 
time  ?  A.     It  was  on  the  truck. 

Q.  I  know,  but  was  there  anything  that  was 
different  [65]  with  the  pipe  after  it  had  been  hit? 

A.  Well,  this  foam  was  coming  out  of  it  all  over 
the  truck. 

Q.  Then  what  happened,  as  far  as  Oscar  Haynes 
was  concerned? 

A.     They  took  him  to  the  hospital. 

Q.     Did  you  go  with  him?  A.     No,  sir. 

Q.    What  did  you  do? 

A.    I  stayed  in  the  yard. 

Q.  Did  you  have  occasion  to  notice  the  pipe 
again?  A.     Yes,  sir. 

Q.    What  was  the  condition  of  the  pipe? 

A.  This  T,  there  was  a  crack  in  it,  I  imagine 
that  long  where  it  was  welded  onto  this  pipe. 

Q.     Where  it  was  what? 

A.     Where  it  was  welded  onto  the  pipe. 

Q.     Was  there  anything  coming  out  of  this  crack  ? 

A.    Yes,  sir. 

Q.    What  was  that? 

A.  Kind  of  a  yellow  foam,  not  yellow  foam,  a 
gray  foam. 
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Q.  Did  you  have  occasion  to  go  back  to  the  yard 
later,  a  day  or  two  or  days  later?  A.     Yes. 

Q.  Did  you  have  occasion  to  notice  the  pipe 
again?  A.     Yes,  sir. 

Q.  What  would  you  state  was  the  condition  of 
the  pipe  two  or  three  days  later? 

A.  It  was  still  fizzling  and  coming  out  of  that 
pipe. 

Q.     How  many  days  thereafter,  if  you  remember  ? 

A.     I  don't  remember  how  many  days  afterw^ards. 

Q.     Did  you  know  Oscar  before  the  accident? 

A.  I  met  him,  I  think  I  helped  load  him  out  two 
or  three  times  when  he  come  over  there. 

Q.  Do  you  know  whether  he  was  a  good  worker, 
do  you  remember? 

A.     As  far  as  I  know,  he  was  always  on  the  job. 

Mr.  A.  L.  Maslan:     Take  the  witness. 

Cross-Examination 
By  Mr.  Preston: 

Q.  Do  I  understand  you  were  working  for  Frank 
Powser  until  when? 

A.  We  hauled  that — I  was  working  at  the  time 
we  hauled  that  stuff  from  the  Pennsylvania  Salt.  I 
worked  for  him  off  and  on,  a  day  now  and  a  day 
then. 

Q.     When  did  you  start  working  for  Radinsky? 

A.     The  day  we  loaded  this  pipe,  this  coil. 

Q.     You  mean  the  day  you  loaded  it  where  ?  [67] 
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A.     Just  about,  it  was  only  a  couple  of  hours. 

Q.  You  say  you  started  working  for  him  the 
day  you  loaded  this.  Now,  you  loaded  it  two  places, 
at  the  Powser  yard  and 

A.  It  was  after  it  was  unloaded.  I  unloaded  it 
from  the  Pennsylvania  Salt,  working  for  Powser 
at  the  yard,  and  several  weeks  afterwards  I  loaded 
it  on  for  Mr.  Radinsky. 

Q.  When  did  you  start  working  for  Mr.  Radin- 
sky ?  A.     Just  that  load. 

Q.  Do  you  mean  by  that  that  you  started  to 
work  for  Radinsky  at  the  time  this  accident  hap- 
pened? A.     Yes. 

Q.     On  that  day,  was  if?  A.     Yes. 

Q.     And  not  before  ?  A.     No. 

Q.     Who  employed  you? 

A.  It  was  between  Mr.  Powser  and  Radinsky. 
There  was  a  mutual  agreement  between  them. 

Q.  Didn't  you  have  anything  to  do  with  it,  who 
you  were  working  for  ? 

A.  Mr.  Radinsky  was  the  one  that  was  supposed 
to  pay  me. 

Q.  I  still  don't  follow  you  on  that.  You  mean 
they  just  traded  you  off?  [68] 

A.  No,  I  wasn't  working  for  Powser  either.  I 
just  come  in  the  yard. 

Q.  Who  employed  you  when  you  came  in  the 
yard  ? 

Mr.  A.  L.  Maslan:  What  day  are  you  referring 
to? 

Mr.  Preston :     The  day  he  said  he  started  to  work 


vs.  Oscar  Virgil  Haynes  83 

(Testimony  of  Frank  Miller.) 

for  Radinsky,  the  day  of  the  accident. 

Q.    Who  employed  you  at  that  time  ? 

A.     Radinsky. 

Q.    Was  he  there?  A.     Yes,  he  was  there. 

Q.    At  the  Powser  yard  at  this  time? 

A.     I  think  he  was. 

Q.     Are  you  sure  about  that? 

A.     I  am  pretty  sure  he  was. 

Q.     What? 

A.  I  am  pretty  sure  he  was.  He  was  there  and 
he  left. 

Q.  Do  you  remember  his  actually  employing 
you  ?  A.     I  am  pretty  sure  he  did. 

Q.     Did  he  pay  you? 

A.  Mr.  Powser  paid  me,  and  as  I  understand, 
he  reimbursed  Mr.  Powser. 

Q.  Do  you  have  any  recollection  of  Mr.  Radinsky 
saying,  "Here,  you  work  for  me  today"  or  any 
condition  to  that  effect,  "I  am  going  to  hire  you 
today"  or  anything  like  that? 

A.     He  wanted  to  know  if  I  would  run  the  hoist. 

Q.  Who  wanted  to  know  if  you  would  run  the 
hoist  ?  A.     Radinsky. 

Q.     You  remember  that  now?  A.     Yes. 

Q.    Where  did  that  conversation  take  place? 

A.     In  the  yard. 

Q.     Do  you  remember  he  was  there? 

A.    Yes. 

Q.     He  wanted  you  to  run  the  hoist  that  day? 

A.    Yes. 

Q.    Mr.  Miller,  you  spoke  of  after  the  accident, 
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this  vapor  or  whatever  —  I  don't  know  how  you 
would  describe  it,  whatever  it  was  coming  from 
this  pipe,  do  you  remember?  A.     Yes,  sir. 

Q.     What  part  of  the  pipe  did  it  come  from*? 

A.     It  come  out  of  this  T. 

Q.     You  mean  out  of  the  end  of  the  T? 

A.  No,  the  T  was  still  on  there  and  it  was  broke 
where  it  was  welded  onto  the  pipe. 

Q.     The  T  was  broken  off? 

A.  After  it  was  hit.  The  T  wasn't,  the  pipe  was 
broke,  the  nipple  where  this  T  was  on  was  welded 
into  this  pipe,  into  this  coil,  and  when  it  was  hit,  it 
broke  the  seam  in  there  and  let  it  out. 

Q.    When  it  was  hit,  it  broke  a  seam  of  the  pipe  ? 


A 
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A 

Q 

A 
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No,  the  seam  where  it  was  welded. 
Where  it  was  welded? 
Where  it  was  welded  into  the  coil. 
Where  what  was  welded  onto  the  coil? 
This  T. 

When  you  first  picked  that  coil  up  at  the 
Penn.  Salt  Manufacturing  Company,  did  you  notice 
whether  it  was  capped  or  not  ? 

A.     I  never  paid  no  attention  to  it. 
Q.     I  take  it  you  didn't  notice  whether  it  was 
capped  or  not?  A.     No. 

Q.     Was  the  T  in  the  same  condition  as  when 
you  saw  it  after  the  accident  ? 

A.     All  except  there  where  it  was  opened  up. 
Q.     You  didn't  notice  the  T  beforehand,  did  you? 
A.     Yes,  I  had  noticed  the  T. 
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Q.     Did  you  notice  whether  it  was  closed  or  not? 

A.     I  never  paid  no  attention  to  it. 

Q.  When  you  say  it  was  the  same,  you  don't 
mean  that  you  actually  noticed  beforehand  whether 
the  pipe  was  closed  or  not,  is  that  correct? 

A.     I  know  it  was  on  there,  and  that's  all. 

Q.  You  said  that  nothing  was  done  to  that  pipe, 
that  coil,  from  the  time  you  unloaded  it  at  the  Pow- 
ser  yard  [71]  until  the  time  of  the  accident.  You 
didn't  watch  it  during  that  time,  did  you? 

A.     No,  sir. 

Q.  As  a  matter  of  fact,  you  weren't  even  work- 
ing for  Mr.  Powser  during  that  period,  were  you? 

A.     No,  but  I  come  through  the  yard. 

Q.     You  didn't  examine  that  coil  each  time? 

A.     No. 

Q.  As  a  matter  of  fact,  you  didn't  pay  any  at- 
tention to  it  from  the  time  you  unloaded  it  until 
you  started  loading  it  up  again  some  three  weeks 
later,  isn't  that  correct?  A.     Yes,  sir. 

The  Court:  At  this  point,  we  will  take  a  recess 
for  about  ten  minutes. 

(Recess.) 

The  Court:  Let  the  record  show  all  jurors  have 
returned  to  their  places  as  before  the  recess,  and 
that  all  parties  on  trial  with  their  counsel  are 
present.    You  may  proceed. 

Q.  Mr.  Miller,  did  you  see  any  tin  arrangement 
over  this  pipe  afterwards  to  prevent  the  vapor  or 
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whatever  it  was  from  going  out,  or  anybody  brush- 
ing up  against  it  *? 

A.  I  think  that  was  put  on  right  after  the  ac- 
cident. 

Q.     Did  you  see  it  'F  [72]  A.     Yes,  sir. 

Q.    When  was  that  put  on? 

A.  I  think  it  was  put  on  right  after  it  was  taken 
off. 

The  Court:    After  what  was  taken  off? 

The  Witness:  After  the  coil  was  taken  off  the 
truck. 

Q.    You  mean  after  the  accident? 

A.     Yes,  sir. 

Q.     By  "right  after"  what  do  you  mean  by  that? 

A.  After  I  lifted  it  off  the  truck  and  laid  it  on 
the  ground  again,  I  think  we  put  a  tin  over  it. 

Q.  You  mean  that  was  before  Mr.  Haynes  went 
to  the  hospital?  A.     No,  afterwards. 

Q.     How  long  afterwards? 

A.     Several  hours,  I  guess. 

Q.     Did  you  do  that  yourself? 

A.     No,  I  didn't. 

Q.     Did  you  see  it  done  ?  A.    Yes. 

Q.     Who  did  it? 

A.     I  think  Mr.  Russell  did. 

Q.  That  was  the  man  that  went  out  and  got  this 
coil  originally  from  the  Pennsylvania  Salt  Manu- 
facturing Company?  [73]  A.     Yes,  sir. 

Mr.  Preston:     That  is  all. 
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Redirect  Examination 
By  Mr.  A.  L.  Maslan : 

Q.     Are  you  steadily  employed  ? 

A.     No,  sir. 

Q.     Do  you  do  odd  jobs?  A.     Yes,  sir. 

Q.  Were  you  doing  odd  jobs  about  the  time  of 
the  accident  ?  A.    Yes,  sir. 

Q.  At  the  time  that  you  were  working  for  Pow- 
ser,  when  you  picked  up  that  scrap  iron  from  the 
Pennsylvania  Salt  Manufacturing  Company! 

A.     Yes,  sir. 

Q.  Were  you  working  by  the  week,  or  was  it 
by  the  job  or  by  the  day?  A.     By  the  hour. 

Q.     Did  you  get  much  time  in  about  that  time  ? 

A.     No. 

Q.  At  the  time  of  the  accident,  that  is  the  date 
of  the  accident,  February  20th,  do  you  know  how 
many  hours  you  worked  that  day? 

A.     I  don't  remember.  [74] 

The  Court:  Repeat  for  our  convenience  where 
you  said  you  were  when  the  accident  happened. 
Were  you  anywhere  near  the  place  where  the  acci- 
dent happened? 

The  Witness :  I  was  sitting  on  the  hoist,  running 
the  hoist. 

The  Court :     You  were  operating  the  hoist  ? 

The  Witness:     Yes,  sir. 

The  Court:  Did  you  witness  the  occurrence  of 
the  accident? 
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The  Witness :     Yes,  sir. 

The  Court :    You  saw  it  happen  ?  • 

The  Witness :     Yes,  sir. 

The  Court :  You  saw  what  the  plaintiff  was  doing 
with  the  sledge  hammer  and  you  saw  what  happened 
in  connection  with  his  use  of  the  sledge  hammer  ? 

The  Witness :     Yes,  sir. 

The  Court:     Is  there  anything  else? 

Mr.  A.  L.  Maslan:     That's  all. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

Mr.  A.  L.  Maslan:  Oscar,  will  you  take  the 
stand,  please?  [75] 

OSCAR  VIRGIL  HAYNES 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 

Q.  What  is  your  name? 

A.  Oscar  Virgil  Haynes. 

Q.  Where  do  you  live  ? 

A.  2710  Yesler  Way,  Seattle,  Washington. 

Q.  How  old  are  you  now?  A.     I  am  23. 

Q.  AVhere  were  you  born? 

A.  I  was  born  in  Pittsburg,  Kansas. 
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Q.  How  long  have  you  lived  in  the  city  of 
Seattle  ? 

A.  We  moved  here  from  Kansas  in  1941,  the 
early  part  of  the  year,  and  I  have  been  here  ever 
since  except  two  years  I  served  in  the  army. 

Q.     Was  that  overseas  duty  ? 

A.     All  except  six  months  of  it. 

Q.    Are  you  a  resident  of  the  city  of  Seattle? 

A.     Yes,  sir. 

Q.  How  long  is  it  since  you  have  been  per- 
manently [76]  residing  in  Seattle? 

A.     Ever  since  I  came  here. 

Q.    That  was  in  1941  ?  A.     Yes,  sir. 

Q.     Are  you  working  at  the  present  time? 

A.     No,  sir. 

Q.     Who  do  you  live  with  now? 

A.     With  my  parents. 

Q.    Who  are  your  parents? 

A.     Mr.  and  Mrs.  George  Haynes. 

Q.     Is  your  father  working?  A.     Yes,  sir. 

Q.     Where  does  he  work? 

A.     He  works  at  B.  Radinsky  &  Son. 

Q.  The  testimony  has  been  that  there  was  this 
accident  on  February  20,  1948?  A.     Yes,  sir. 

Q.     Who  were  you  working  for  at  that  time? 

A.     B.  Radinsky  &  Son. 

Q.  How  long  had  you  been  working  for  them 
prior  to  the  accident? 

A.     Since  the  day  after  Labor  Day,  1946. 

Q.     How  did  you  happen  to  get  the  job  there? 
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A.  My  father  was  called  there  from  the  union 
hall  to  operate  the  crane  in  that  yard.  I  drove  him 
to  work  that  [77]  morning,  and  I  wasn't  doing  any- 
thing. I  just  come  out  of  the  army  the  month  be- 
fore, and  Mr.  Radinsky  asked  me  if  I  wanted  a  job. 
At  that  time  I  said,  "No.  I  just  come  out  of  the 
army.  I  don't  believe  I  would  like  to  go  to  work 
so  soon,"  and  he  says,  "Well,  I  need  some  help," 
so  he  says,  "You  better  take  the  job."  I  says, 
"O.  K.,  I'll  go  to  work,"  so  I  went  to  work  the  same 
day  my  father  did. 

Q.  Did  you  work  from  that  day  steady  to  the 
time  of  the  accident?  A.     I  did. 

Q.     What  type  of  work  did  you  do  ? 

A.  For  a  while  I  worked  in  the  yard  loading 
scrap  buckets  so  they  could  be  loaded  into  the  rail- 
•road  cars,  and  we  moved  a  lot  of  paper,  big  bales 
that  were  some  six  feet  tall,  and  weighed  anywhere 
from  1500  to  2400  pounds.  It  was  heavy  work,  and 
then  I  went  to  work  on  the  truck. 

Q.     Were  you  able  to  do  that  heavy  work? 

A.     Yes,  sir. 

Q.     When  did  you  start  working  on  the  truck  ? 

A.  Well,  it  was  right  after  I  went  there.  I  used 
to  go  out  with  the  truck  and  help  load  it.  At  that 
time,  there  was  another  driver.  I  don't  recall  the 
exact  date. 

Q.     Do  you  recall  the  day  of  the  accident? 

A.     Yes,  sir. 

Q.     What  was  that  date?  [78] 
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A.     February  20,  1948. 

Q.  Would  you  relate  the  circumstances  to  the 
Court  and  jury,  that  is,  the  facts  about  how  the 
accident  happened? 

A.  We  left  B.  Radinsky  &  Son,  the  yard  where 
the  truck  was  parked.  At  that  time,  I  was  driving 
this  semi  and  I  had  been  for  quite  some  time. 

Q.  Would  you  tell  the  Court  and  jury  what  you 
mean  by  semi? 

The  Court :     Semi  what  ? 

The  Witness :     It  was  a  semi  truck.   It  had  a 

The  Court:  Do  you  mean  a  semi  truck  or  semi 
trailer  ? 

The  Witness :     It  all  comes  under  semi,  sir. 

The  Court:  Semi  what?  Semi  means  half,  does 
it  not? 

The  Witness:    Yes. 

The  Court:  Half  what?  Half  trailer  or  half 
truck,  what  is  it  ? 

The  Witness :  It  was  half  trailer  and  half  truck. 
The  trailer  was  35  feet  long,  and  there  was  a  5 
pound  wheel  on  the  back  of  the  tractor  that  pulled 
this  trailer  w^hich  was  set  on  there  through  a  king 
pin.  From  the  trailer  that  went  into  the  truck  and 
it  had  a  swivel  movement,  that  is  the  semi  truck 
I  was  driving  for  B.  Radinsky  &  Son.  [79] 

We  left  the  yard  about  8:30,  February  20th.  We 
were  instructed  to  go  to  Frank  Powser's  yard  and 
pick  up  some  scrap  iron.  At  the  time,  I  didn't  know 
what  it  was.   It  was  just  scrap  iron.   We  got  to  the 
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yard  and  they  showed  us  what  to  take  and  there 
was  a  lot  of  pipe.  There  was  lots  of  pipe  there.  We 
didn't  ask  where  it  come  from  or  anything  about  it, 
but  this  big  coil  was  there  and  we  didn't  have  no 
crane  to  load  this  big  coil.  We  wanted  to  get  the 
heavy  stuff  on  the  bottom,  but  it  was  impossible  to  do 
so  at  that  time,  so  there  was  some  smaller  pipe  that 
we  loaded  by  hand,  which  we  was  able  to  do  until 
the  time  the  crane  came.  Then  we  loaded  the  heavy 
pipe,  which  was  several  other  pieces  besides  the  big 
coil,  and  a  great  big  round — I  thought  it  looked 
like  it  might  be  a  boiler  or  something  like  that.  It 
went  on  there  too,  besides  the  coil  of  pipe,  but  we 
had  another  one  to  go  on  there  and  it  was  pretty 
heavy  and  I  wanted  to  get  it  over  the  back  wheels 
of  the  trailer  so  it  would  be  a  balanced  load. 

A  heavy  load  like  that,  anywhere  from  fifteen  to 
eighteen  ton,  is  quite  a  responsibility  on  the  high- 
way, so  I  had  to  get  this  load  fairly  even  on  the 
truck.  We  got  this  coil  of  pipe  on  there.  Mr.  Hub- 
bard, my  helper,  he  was  up  on  the  truck.  He  told 
me — at  that  [80]  time  this  sledge  hammer  was 
handed  up  to  him  and  I  asked  him  if  he  would  take 
the  sledge  hammer  and  hit  this  coil  of  pipe  and  move 
it  over  so  this  other  boiler  would  go  down  in  the 
back  of  the  truck  beside  the  one  that  was  on  there, 
but  I  was  standing  closer  and  I  says,  "Here,  Hus- 
ton, I'll  do  it.  I'm  closer."  At  that  I  took  the 
sledge  hammer  and  hit  this  pipe  twice.  The  second 
time  I  hit  it,  it  was  just  like  a  shell  blowing  up  in 
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my  face,  and  it  made  a  big  rushing  boom  noise  and 
it  blowed  my  hat  off  and  it  stunned  me  and  the 
feeling  was  gone  out  of  my  face.  I  couldn't  feel 
nothing  at  first  and  it  felt  like  I  had  dirt  in  my 
eyes,  so  I  went  to  rub  them  and  my  whole  face 
was  slick.  Then  I  knew  it  wasn't  dirt,  that  it  was 
some  kind  of  liquid. 

I  was  standing  right  by  the  edge  of  the  truck,  so 
I  turned  around  and  just  jumped  off,  in  which  my 
legs  hit  on  some  other  ii'on  which  I  could  not  see, 
but  I  was — I  had  to  get  off  the  truck  from  where 
stuff  was  coming  out.  When  I  hit  the  ground,  it 
seemed  like  it  jarred  all  the  feelings  back  in  my 
face,  and  I  never  had  a  feeling  hurt  me  so  bad  in 
my  life. 

Then  at  that  time  Mr.  Hubbard,  my  helper,  had 
wiped  off  his  glasses — at  that  time  I  did  not  know 
he  had  any  acid  on  him — so  he  twisted  my  arms  be- 
hind me  and  they  was  pushing  me  towards  the  car 
and  I  [SI]  couldn't  see  nothing  then.  I  couldn't 
even  close  my  eyes.  They  were  full  of  this  paste-like 
stuff  and  it  was  burning  terrific.  Then  we  got  in  Mr. 
Powser's  car  which  I  couldn't  see.  I  couldn't  see 
the  way  to  go  to  the  hospital,  but  we  went  through 
town  evidently,  because  I  heard  the  truck  right 
beside  us. 

We  got  to  the  hospital.  They  still  had  hold  of  my 
arms  behind  me,  and  I  couldn't  get  loose.  I  still 
had  on  my  gloves  that  I  was  working  in,  my  shirt, 
my  clothes.  My  hat  was  gone  and  my  hair  was  full 
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of  that  acid  stuff  and  my  scalp  was  burning  awful. 
We  got  to  the  hospital  room  and  they  began  to  put 
water  and  stuff  on  my  face  and  it  went  plumb  down 
my  throat,  and  I  tried  to  spit  it  out,  and  at  that  time 
the  whole  lining  of  my  mouth  came  out  where  I 
had  opened  my  mouth,  evidently,  and  it  had  blowed 
in  my  mouth,  up  my  nose  and  in  my  right  ear.  They 
poured  something  on  my  face,  I  don't  know  what 
it  was,  but  after  that  I  could  feel  it  begin  to  swell 
up.  It  swelled  up  and  my  eyes  swelled  shut.  My 
face  swelled  big  enough  that  it  swelled  plumb  over 
my  right  ear,  I  couldn't  even  feel  it.  My  nose  w^as 
swelled  plumb  over  my  face.  They  had  a  big  sock 
over  my  head,  and  an  elastic  sock  of  some  kind,  and 
it  felt  like  they  had  taken  a  whole  gallon  of  vase- 
line or  something  and  greased  my  face.  They  [82] 
put  this  sock  over  my  head  and  pulled  some  kind 
of  cloth  through  my  mouth,  for  some  reason,  I  don't 
know  why.   That  was  on  there  for  quite  some  time. 

I  couldn't  eat  for  about  four  days.  I  was  fed 
through  the  arms  and  they  gave  me  pain  pills  to 
keep  the  pain  killed  and  sleeping  pills  at  night  so 
that  I  would  just  go  to  sleep.  Finally,  my  face 
began  to  go  down,  the  swelling  did.  Then  they  took 
off  the  sock. 

Q.     How  long  did  you  stay  in  the  hospital? 

A.     For  58  days. 

Q.  Coming  back  to  the  accident  proper,  did  you 
have  any  knowledge  prior  to  the  time  you  hit  that 
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pipe  with  the  maul  that  there  was  any  foreign  ma- 
terial or  caustic  or  acid  in  the  pipe? 

A.     None  whatsoever. 

Q.  Was  there  anything  that  would  lead  you  to 
believe  that  there  might  be  anything  in  the  pipe? 

A.     No,  sir. 

Q.  Did  anyone  tell  you  that  there  might  l3e 
something  in  the  pipe?  A.     No,  sir. 

Q.     You  used  that  maul  ?  Whose  ? 

A.  The  maul,  if  I  remember,  the  one  we  used  on 
that  pipe,  was  the  one  that  we  had  on  the  truck.  It 
was  kept  there  for  that  purpose  and  we  had  busted 
lots  of  iron  with  it  [83]  before. 

Q.  You  say  that  is  the  purpose  for  keeping  the 
maul  on  your  truck?  A.     Yes,  sir. 

Q.  Why  do  you  use  the  maul  for  moving  these 
heavy  irons  ? 

A.  So  we  can  knock  these  big  pieces  apart  and 
get  on  a  good  load,  a  paying  load  and  not  come  back 
with  a  windy  load,  they  call  them. 

Q.  What  is  a  windy  load?  Would  you  explain 
that? 

A.  A  windy  load  is  where  there  is  a  lot  of  space 
in  between,  and  very  little  weight,  but  it  adds  up 
bulky. 

Q.     You  say  you  were  in  the  hospital  58  days  ? 

A.     Yes,  sir. 

Q.     Who  treated  you  there? 

A.  Dr.  Cameron  treated  my  eyes  at  Tacoma.  Dr. 
Jess  Read  treated  my  face  at  Tacoma. 
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Q.  Are  you  still  receiving  treatment  for  your 
eyes? 

A.  Yes,  sir,  Dr.  Jensen  is  looking  after  them 
now,  of  Seattle. 

Q.  What  vision  did  you  have  before  you  suffered 
this  accident "? 

A.     My  eyes  were  perfect,  20-20  vision. 

Q.    What's  that?  A.     I  had  20-20  vision. 

Q.     How  do  you  know  that? 

A.  They  tested  in  the  army,  that  is  the  last  time 
I  had  them  tested. 

Q.  Did  you  develop  any  particular  prowess  with 
the  use  of  guns? 

A.     Yes,  sir,  I  was  gunner  on  a  tank,  105  howitzer. 

Q.    What's  that? 

A.  I  was  a  gunner  on  an  M  7  tank  in  the  Philip- 
pines. 

Q.     Were  you  in  action  there? 

A.     Yes,  sir. 

Q.  Were  you  injured  in  any  way,  your  eyes, 
there?  A.     No,  sir. 

Q.  Did  you  come  out  of  the  army  with  perfect 
vision?  A.     Yes,  sir. 

Q.  Did  you  earn  any  medals  for  your  prowess 
as  a  rifleman  in  any  way? 

A.     Sharp  shooter. 

Q.  How  many  types  of  medals  are  given  in  the 
army,  if  you  know,  for  shooting? 

A.     There  is  three  different  classes. 

Q.     What  are  they? 
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A.     The  marksman,   sharp   shooter,   and  expert. 

Q.     Which  one  did  you  make  of  those  three? 

A.     I  made  the  sharp  shooter. 

Q.     Is  that  considered  good  in  the  army?  [85] 

A.     Yes,  sir,  it  is. 

Q.     And  you  state  you  were  a  gunner  on  a  tank  ? 

A.     Yes,  sir. 

Q.    What  type  of  tank?  A.     An  M  7. 

Q.     What  type  of  tank  is  that  ? 

A.  It  is  a  tank  that  is — that  hasn't  got  no  pro- 
tection from  the  waist  up,  and  the  gun  will  only 
traverse  about  15  degrees  in  front,  with  a  105 
howitzer  on  it.  To  shoot  to  the  rear,  you  have  to 
turn  the  whole  tank  around. 

Q.     You  were  a  gunner  on  that  tank? 

A.     Yes,  sir. 

Q.     Did  that  necessitate  the  use  of  good  eyes? 

A.     Yes,  sir,  it  did. 

Q.  Were  you  tested  for  your  eyes  before  you 
were  given  that  job? 

A.  Not  particularly,  except  before  we  went  over- 
seas. 

Q.     What's  that? 

A.  Not  particularly  for  that  certain  job,  but  be- 
fore we  went  overseas  we  were  given  a  thorough 
examination. 

Q.    Were  you  in  active  combat? 

A.     Yes,  sir. 

Q.     How  long?  A.     For  about  five  months. 

Q.     What  unit  were  you  in?  [86] 
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A.  I  was  with  the  35th  Regiment  of  the  25th 
Division. 

Q.  They  saw  war  service  in  the  Philippines,  did 
they  not?  A.     Yes,  sir. 

Q.     What  was  your  health  before  the  accident? 

A.  I  was  in  perfect  shape.  There  was  no  de- 
fects about  me. 

Q.    What's  that? 

A.     There  was  no  defects  about  me. 

Q.  What  rating  did  you  have  when  you  got  out 
of  the  army? 

A.     I  come  out  a  staff  sergeant. 

Q.  How  old  were  you  when  you  got  out  of  the 
army?  A.     I  was  20. 

Q.    What  education  have  you  had? 

A.     I  had  two  years  of  high  school. 

Q.     When  did  you  get  into  the  army? 

A.    August  9,  1945. 

Q.    Was  that  1945  or 

A.     Excuse  me,  1944. 

Q.     When  did  you  get  out  of  the  army? 

A.     August  20,  in  1946. 

Q.  When  did  you  start  working  for  Mr.  Radin- 
sky? 

A.     The  day  after  Labor  Day,  September  in  1946. 

Q.  Prior  to  getting  in  the  army  in  August,  1944, 
what  [87]  work  did  you  do? 

A.  I  worked  in  the  shipyards,  Lake  Washington 
Shipyards. 

Q.     How  long  did  you  work  there? 
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A.     For  a  little  over  a  year. 

Q.     How  old  were  you  when  you  worked  in  the 
shipyards  ? 

A.     I  was  17  then.     Prior  to  that,  I  worked  at 
the  Bremerton  Navy  Yard. 

Q.     How  old  were  you  then? 

A.     I  started  to  work  there  right  after  I  was  16. 

Q.     Was  that  the  first  job  that  you  had,  at  the 
Bremerton  Navy  Yard?  A.     Yes,  sir. 

Q.     What  high  school  did  you  go  to  in  Seattle  ? 

A.     Garfield. 

Q.     How  long  did  you  go  there? 

A.     About  a  year. 

Q.     Prior  to  getting  work  in  the  shipyards,  Navy 
yard,  what  type  of  work  did  you  do? 

A.     I  went  to  school  up  to  that  time. 

Q.     Did  you  do  any  work  before  that? 

A.     Yes,  sir,  on  the  farm. 

Q.     Where  was  that?  A.     In  Kansas. 

Q.     Are  you  able  to  do  any  work  now?  [88] 

A.     No,  sir,  I  haven't  been. 

Q.     You  have  some  vision  left,  do  you  not? 

A.     Some,  yes. 

Q.     Can  you  see  the  features  of  the  jurors  to 
your  left,  Oscar? 

A.     The  first  ones  here  on  the  end,  I  can,  but  I 
can't  down  there. 
'  Q.     Down  where? 

A.     I  can  see  to  the  man  with  the  brown  suit  on, 
I  believe. 
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Q.  Can  you  see  the  gentleman  in  the  second  row, 
the  last  gentleman  there? 

A.     I  can  see  his  white  necktie,  white  shirt. 

Q.  Do  you  know  the  color  of  the  necktie  he  is 
wearing  f  A.     No,  sir. 

Q.     Can  you  see  me? 

A.     I  can  just  see  your  form. 

Q.     Can  you  tell  it  is  I? 

A.     Excuse  the  expression,  yes. 

Q.     How  can  you  tell? 

A.     By  your  bald  head. 

Q.     Can  you  read  the  newspaper  now? 

A.     No,  sir,  I  can't. 

Q.  You  were  recently  examined  by  your  eye 
doctor.  Could  you  read  that  large  E  that  they 
usually  have  on  those  [89]  eye  charts? 

A.     The  very  large  ones,  I  could  see. 

Q.     How  close  were  you,  do  you  remember? 

A.     Not  too  far  away,  I  don't  know  exactly,  no. 

Q.  How  much  were  you  making  working  for  B. 
Radinsky  ? 

A.     From  80  to  90  dollars  a  week. 

Q.  At  the  time  of  the  accident,  that  is,  prior  to 
the  accident,  immediately  prior? 

A.    Yes,  sir. 

Q.  Do  you  know  how  much  you  made,  that  is, 
earned  in  the  year  1947?  A.     Almost  $3000. 

Q.     What  did  you  do  with  your  money? 

A.     Most  of  it  went  to  my  home. 

Q.    What  home  is  that? 
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A.     Where  my  mother  and  father  live. 

Q.     You  live   with   your  mother   and   father? 

A.    Yes,  sir. 

Q.     How  many  children  in  the  family? 

A.     Seven  of  us. 

Q.     Are  you  the  oldest?  A.    Yes,  sir. 

Q.  Is  your  eyesight,  as  far  as  you  could  see, 
getting  any  better? 

A.  It  might  be  getting  a  little  better.  They  are 
getting  more  even,  the  eyes  are. 

Q.     What  do  you  mean  by  that,  Oscar? 

A.  The  sight  is,  well,  more  or  less — both  eyes 
are  getting  to  see  fairly  the  same,  but  the  right  eye 
is  a  lot  stronger  than  the  left  one  yet. 

Q.  Does  the  difference  in  weather  affect  your 
eyes  in  any  way? 

A.     Yes,  sir,  a  great  deal. 

Q.     In  what  way? 

A.  On  a  real  bright  sunny  day,  I  can't  see  noth- 
ing.   It  fades  out. 

Q.     What  happens  on  cloudy  days? 

A.     I  can  see  a  little.    It  shuts  out  the  glare. 

Q.  Can  you  see  your  way  around  your  own 
home?  A.     Yes,  sir. 

Q.  Can  you  make  your  way  around  your  own 
home?  A.     Yes,  sir. 

Q.     What  do  you  do  during  the  day? 

A.     Just  stay  home. 

Q.     Do  you  occupy  yourself  in  any  way? 

A.     Well,  I  don't  get  up  too  early. 
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Q.     Do  you  listen  to  the  radio*? 

A.     Yes,  sir. 

Q.     Were  you  very  active  before  the  accident? 

A.     I  thought  so.  [91] 

Q.  I.  am  referring  to  your  face  now.  Has  that 
cleared  up  pretty  well  by  now? 

A.  Some  of  it  has.  There  is  some  there  that 
won't  go  away.    It  will  always  be  there. 

Q.  Would  you  refer  to  that  and  point  to  it  and 
tell  us  about  that  if  you  can? 

A.  This  along  where  my  nose  is,  here  around  my 
nose,  and  cheek,  and  the  side  of  my  mouth. 

The  Court:    On  which  side  of  your  face? 

The  Witness:  On  the  right  side  and  on  the  left 
side  of  my  nose  and  on  my  forehead.  Those  are 
permanent,  especially  the  one  on  the  left  side  of 
my  forehead. 

Q.  Is  your  face  more  painful  sometimes  than 
others,  other  days?  A.     Yes,  sir,  it  is. 

Q.  Do  you  have  any  reason  for  that,  as  far  as 
you  know  yourself? 

A.  Except  every  so  often,  those  places,  those 
scars,  will  break  out  like  a  boil  and  they  are  very 
sore. 

Q.     Do  you  still  do  that?  A.     Yes,  sir. 

Q.     How  often  would  you  say  that  happens? 

A.     That  happened  about  three  weeks  ago. 

Q.     How  long  do  those  boils  or  sores  remain? 

A.     They  stay  there  seven  or  eight  days. 

Q.     Is  it  painful,  are  these  boils  painful? 
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A.     Yes,  sir,  they  hurt  very  much. 

Q.     What 's  that  ?  A.     They  hurt  very  much. 

Q.  Have  you  earned  any  money  since  you  have 
been  injured?  A.     No,  sir. 

Q.     Was  any  other  j^art  of  your  body  injured? 

A.     The  back  of  my  arms  were. 

Q.     Would  you  indicate  it?        ' 

A.  The  back  of  this  arm  was  burned,  where  the 
sleeve  came  down  to,  and  my  glove  didn't  quite 
meet  it. 

Q.     Would  you  show  that  to  the  jury? 

A.  This  one  not  so  much  (indicating)  across 
the  back  here. 

Mr.  A.  L.  Maslan:  Your  Honor,  may  the  bailiff 
present  the  plaintiff  to  the  jury? 

The  Court:  You  may  stand  in  two  or  three  dif- 
ferent positions  before  the  jury. 

The  Witness:  That  is  where  it  burned,  on  the 
back  of  my  wrist. 

The  Court:  Do  not  use  any  words,  just  exhibit 
the  arm  or  arms. 

Q.  Would  you  show  the  jurors  the  scars  on  your 
face  [93]  near  your  nose  so  they  can  look  at  them? 
I  notice  you  opened  your  mouth.  Why  did  you  do 
that? 

A.  Because  that  is  drawed  together,  and  it  has 
drawed  on  my  eyelids. 

Q.     Is  that  painful? 

A.  It  hasn't  hurt  so  much  now,  but  it  was  very 
much  when  I  opened  my  mouth. 
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Q.  When  you  were  in  the  hospital,  what  treat- 
ment did  the  doctors  give  you  after  the  first  few 
days'? 

A.  They  used  penicillin  packs  on  my  face  a  lot, 
and  for  my  eyes  I  don't  know  what  it  was. 

Q.  How  long  after  you  came  home,  which  was 
in  April,  the  18th,  1948,  were  those  scabs  still  on 
your  face,  do  you  remember"? 

A.  Yes,  sir.  They  was  there  until  about  the 
middle  of  August,  or  the  last. 

Q.     Of  what  year? 

A.     Of  the  same  year. 

Q.  And  your  face  has  been  somewhat  like  this 
since  that  time?  A.     Ever  since. 

Q.  How  long  was  it  after  you  were  brought  to 
the  hospital  that  you  actually  regained  consciousness 
so  that  you  could  think  as  to  what  your  position  was  ? 

A.     It  seems  about  two  weeks.  [94] 

Q.  Do  you  remember  what  your  feelings  were 
at  that  time? 

A.     Do  you  mean  up  to  that  point? 

Q.  As  soon  as  you  were  able  to  think  about  your 
situation,  what  were  your  feelings? 

A.  I  was  scared  because  I  couldn't  see  nothing, 
and  I  figured  I  was  going  to  be  that  way  all  my  life. 

Q.     Do  you  feel  better  now  about  your  position? 

A.     Somewhat. 

Q.  What  were  you  wearing  at  the  time  of  the 
accident  ? 

A.     I  was  wearing  an  Army  shirt  that  I  had 
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brought  home  from  the  service  with  me,  that  we 
were  discharged  in,  and  a  pair  of  pants,  what  they 
call  tin  pants  out  here  in  the  northwest  for  rainy 
weather,  very  heavy  cloth. 

Q.     Were  you  wearing  gloves'? 

A.     Yes,  sir,  I  was  wearing  leather  gloves. 

Q.     Did  you  wear  a  hat? 

A.  A  bill  cap  and  a  pair  of  Army  combat  boots 
that  I  had  also  brought  home  with  me. 

Q.  Since  the  time  of  the  accident,  have  you  been 
engaged  in  any  type  of  work  at  all,  Oscar? 

A.     No,  sir. 

Q.     Why  is  that?  A.     I  can't  trust  myself. 

Q.  How  is  your  health  outside  of  the  face  and 
eyes?  [95]  A.     Fine. 

Q.     Have  you  ever  been  sick?  A.     No,  sir. 

Mr.  A.  L.  Maslan:    Take  the  witness,  counsel. 

Cross-Examination 
By  Mr.  Preston: 

Q.  How  long  had  you  been  working  for  Radin- 
sky &  Company  at  the  time  of  this  accident  ap- 
proximately ? 

A.  From  Labor  Day,  1946,  until  February  20, 
1948. 

Q.    Approximately  a  year  and  a  half? 

A.     Yes,  sir. 

Q.  During  that  time,  you  were  doing  trucking 
and  also  working  in  the  yard?  A.     Yes,  sir. 
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Q.  Do  you  know  whether  or  not  you  were  car- 
ried on  the  rolls  of  B.  Radinsky  Company  as  a 
workman  engaged  in  extra  hazardous  employment"? 
Do  you  know  that  yourself? 

A.     I  knew  I  was  covered  by  insurance. 

Q.     By  workman's  compensation  insurance? 

A.     I  believe  that  is  what  they  call  it. 

Q.     The  state  law,  in  other  words  ? 

A.     Yes,  sir. 

Q.  During  the  year  and  a  half,  do  you  know 
whether  or  not  your  employer,  B.  Radinsky  Com- 
pany paid  premiums?  [96] 

Mr.  Ben  Maslan:  I  think  that  is  a  question  that 
was  going  to  be  reserved  for  discussion. 

The  Court:  That  subject  was  to  be  reserved,  as 
I  understand  it. 

Mr.  Preston:  I  can  ask  him  later  about  that,  if 
necessary,  so  I  will  not  cover  that  point  at  this 
time. 

Q.  Mr.  Haynes,  just  before  the  accident,  did 
you  hear  your  helper,  Mr.  Huston  Hubbard,  dis- 
cussing with  someone  else  the  question  about  this 
coil,  whether  or  not  it  had  been  flushed  out  ? 

A.     No,  sir.    I  was  some  distance  from  him. 

Q.  Do  you  recall  that  they  were  discussing  some- 
thing about  the  pipe?  A.     Not  them  two. 

Q.     You  don't  remember? 

A.  Mr.  Powser  was  talking  to  somebody  else, 
a  man  that  I  didn't  know. 

Q.     Since  you  got  home  from  the  hospital,  have 
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you  done  anything  about  going  to  school  to  help 
your  condition,  occupy  yourself  and  learn  things  at 
Edison  or  Broadway,  those  schools  that  help  you 
out  when  your  eyesight  is  not  good? 

A.     No,  sir,  not  now. 

Q.    Have  you  at  alH  A.     No,  sir.  [97] 

Q.  What  they  call,  I  believe,  occupational 
therapy  or  anything  like  that?  A.     No,  sir. 

Mr.  Preston:    That  is  all. 

Redirect  Examination 
By  Mr.  A.  L.  Maslan : 

Q.  That  load  that  you  went  to  take  from  the 
Powser  yards,  was  that  the  first  load  that  you  had 
taken  of  this  pipe  and  various  other  scrap  ma- 
terials? Had  you  taken  other  loads  from  the 
Powser  yard? 

A.  Yes,  sir,  we  had  taken  numerous  loads  from 
there. 

Q.     The  immediate  few  days  before  the  accident  ? 

A.    Yes,  sir. 

Q.  Did  those  loads  also  consist  of  pipe  and  vari- 
ous other  materials?  A.     Yes,  sir. 

Q.     That  is,  different  pipe  materials  and  scrap? 

A.     Yes,  sir. 

Mr.  A.  L.  Maslan:    That  is  all. 

The  Court:     You  may  step  down. 

(Witness  excused.) 
The  Court:     Call  the  next  witness.  [98] 
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WILLARD  BAARSTAD 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan : 

Q.    What  is  your  name,  please  *? 
A.     Willard  Baarstad. 

(Photograph  marked  Plaintiff's  Exhibit  14 
for  identification.) 

Q.  Where  do  you  live? 

A.  6556  Dibble  Avenue,  N.  W. 

Q.  Willard,  is  it?    Oscar  called  you  Willie. 

A.  Yes. 

Q.  Do  you  know  Oscar  Haynes? 

A.  Yes,  I  do. 

Q.  How  long  have  you  known  him? 

A.  Since  August,  1944. 

Q.  How  did  you'  first  become  acquainted  with 
him? 

A.  We  were  inducted  into  the  Army  at  the  same 
station,  the  Field  Armory. 

Q.  I  beg  your  pardon?  [99] 

A.  We  were  inducted  in  the  Army  at  the  Field 
Armory  the  same  day. 

Q.  How  old  were  you  at  that  time? 

A.  Eighteen. 

Q.  Was  he  the  same  age?  A.     Yes. 

Q.  Did  you  serve  with  him  in  the  Army? 
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A.    Yes. 

Q.  Did  you  take  your  indoctrination  course  to- 
gether ?  A.    Yes. 

Q.    Where  was  that? 

A.     Fort  Lewis,  Washington. 

Q.     How  long  were  you  together  with  him  there  ? 

A.  Approximately  three  weeks,  I  guess,  two  or 
three  weeks. 

Q.     Where  did  you  go  from  there  ? 

A.     Camp  Roberts,  California. 

Q.     Did  he  go  down  there  with  you? 

A.    Yes. 

Q.  How  long  did  you  serve  at  Camp  Roberts 
together?  A.     Approximately  six  months. 

Q.     What  happened  thereafter?  ' 

A.  Well,  we  went  on  furlough  before  entering 
service  overseas. 

Q.    Did  you  get  overseas  the  same  time  as  he  did  ? 

A.     No,  I  left  January,  1945. 

Q.    When  did  you  next  see  Oscar  Haynes? 

A.     The  latter  part  of  March,  1948. 

Q.    Where  did  you  then  see  him? 

A.     In  the  35th  Regiment  of  the  25th  Division. 

Q.     Where  was  that?  A.     On  Luzon. 

Q.  Had  you  been  in  active  duty,  that  is  combat 
duty  already?  A.    Yes. 

Q.    When  did  Oscar  Haynes  come  to  your  outfit? 

A.     The  latter  part  of  March,  1945. 

Q.    Where  was  that?  A.     On  Luzon. 

Q.     Is  that  the  island  of  Luzon  ?  A.     Yes. 
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Q.     Is  that  in  the  Philippines?  A.     Yes. 

Q.  Did  you  see  Oscar  often  from  March  when 
he  came  into  your  outfit  to  the  end  of  the  war? 

A.    Yes. 

Q.  Under  what  occasions  did  you  happen  to  see 
him  ?  A.    Well,  I  was  a  cook  at  the  time. 

Q.     What's  that? 

The  Court :    A  cook,  is  that  what  you  said  ?  [101] 

The  Witness:  Yes.  I  was  a  cook  at  the  time  he 
joined  our  outfit  and  he  became  a  gunner  on  an 
M  7  and  he  would  go  out  on  missions  in  the  morn- 
ing. I  seen  him  before  he  left  and  I  seen  him  when 
he  returned  in  the  evening. 

The  Court:  What  materiality  has  this,  Mr. 
Maslan  1 

Mr.  A.  L.  Maslan :  I  wanted  to  show  his  physical 
condition,  how  active  he  was,  Your  Honor,  and  the 
type  of  person  he  was  prior  to  this  accident.  Here 
is  a  young  man  who  served  with  him  for  two  years. 

The  Court:  Is  there  any  dispute  of  that,  any 
issue  of  that,  that  he  was  active  beforehand? 

Mr.  A.  L.  Maslan:  There  may  be.  I  think  that 
is  plaintiff's  case,  your  Honor. 

The  Court :    Get  at  it  briefly. 

(Photograph  marked  Plaintiff's  Exhibit  15 
for  identification.) 

Q.  I  am  handing  you  Plaintiff's  Exhibits  14 
and  15.  Would  you  tell  the  jury  what  those  two 
exhibits  are  ?    Do  you  remember  that  picture  ?    Ex- 
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hibit  14?  A.     I  don't  remember  Exhibit  14. 

Q.  Can  you  identify  any  of  the  people  in  that 
picture?  A.     Yes. 

Q.    Who  are  they?  [102] 

A.  Well,  I  am  one  of  them,  one  is  George  Crof- 
ton,  one  is  Oscar  Haynes,  and  the  other  is  Lewis 
B.  Anderson,  all  in  the  same  outfit. 

Q.    All  soldiered  together?  A.    Yes. 

Q.  Do  you  remember  where  that  picture  was 
taken?  A.     Exhibit  14? 

Q.     Yes. 

A.     No,  I  don't  quite  recall  the  time. 

Q.     Take  a  look  at  the  other  exhibit,  Exhibit  15  ? 

A.     Exhibit  15  was  taken  in  Japan. 

Q.     Who  was  in  Exhibit  15? 

A.     Myself  and  Oscar  Haynes. 

Q.  Looking  at  Exhibit  14,  is  that  a  fair  rep- 
resentation of  Oscar  when  you  were  in  the  Army 
together?  A.    Yes,  it  is. 

Q.     How  about  Exhibit  15? 

A.    Yes,  that  is  also. 

Q.     To  your  knowledge,  was  Oscar  very  active? 

A.    Yes,  he  was  quite  active. 

Mr.  A.  L.  Maslan:  I  offer  these  two  exhibits  in 
evidence. 

Mr.  Preston:  They  are  cumulative,  if  Your 
Honor  please. 

Mr.  A.  L.  Maslan:     That  is  all  we  have.  [103] 

The  Court:    Is  this  all  you  have? 

Mr.  A.  L.  Maslan:    Yes,  Your  Honor. 
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The  Court:  These  two  are  admitted,  Plaintiff's 
Exhibits  14  and  15. 

(Plaintiff's  Exhibits  14  and  15  received  in 
evidence.) 

Q.  To  your  knowledge,  was  he  good  with  guns, 
the  use  of  guns?  A.     Yes,  he  was. 

Q.  Were  his  eyes  in  good  condition,  to  your 
knowledge  *?  A.     To  my  knowledge,  they  were. 

Q.     What  makes  you  come  to  that  conclusion? 

A.  Well,  we  went  through  training  together. 
We  would  go  out  on  these  ranges,  firing  ranges, 
and  he  usually  made  a  pretty  good  score. 

Q.  Was  he  your  superior  officer,  non-commis- 
sioned officer? 

A.     He  was  in  Japan  for  some  time. 

Q.     What's  that? 

A.     He  was  in  Japan  for  a  few  months. 

Q.     What  rating  did  he  finally  make  over  there? 

A.     Staff  sergeant. 

Mr.  A.  L.  Maslan:    Take  the  witness,  counsel. 

Mr.  Preston:     No  questions.  [104] 

The  Court:    Step  down. 

(Witness  excused.) 
The  Court:    Call  the  next  witness. 
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JACK  RADINSKY 

called  as  a  witness  by  and.  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 

Q.  What  is  your  name,  please? 

A.  My  name  is  Jack  Radinsky. 

Q.  What  business  are  you  in? 

A.  We  are  in  the  waste  materials  business. 

Q.  Do  you  have  any  specialty  of  waste  ma- 
terials? A.     Scrap  paper  and  scrap  iron. 

Q.  Where  is  your  business  located? 

A.  2750  Fourth  Avenue  South. 

Q.  Under  what  name? 

A.  B.  Radinsky  &  Son. 

Q.  Where  do  you  live? 

A.  615-33rd  Avenue,  Seattle,  Washington. 

Q.  Who  is  B.  Radinsky? 

A.  B.  Radinsky  is  my  father.  [105] 

Q.  And  you  are  the  son  that  is  in  the  company? 

A.  That's  right. 

Q.  Do   you  know  Oscar  Haynes? 

A.  Yes,  I  do. 

Q.  Do  you  know  the  Haynes  family? 

A.  Yes,  I  do. 

Q.  Is  the  father  still  working  for  you,  George 
Haynes?  A.    Yes,  he  is. 

Q.  How  long  has  Oscar  been  working  for  you? 
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A.  Well,  Oscar  worked  for  us  from  early  in 
September  until  the  date  of  the  accident. 

Q.     Of  what  year  ?    September  of  what  year  ? 

A.     1946  until  February  20,  1948. 

Q.  Under  what  circumstances  did  he  come  to 
work  for  you? 

A.  We  were  in  need  of  a  crane  operator.  We 
called  up  the  union  hall.  They  sent  down  Mr. 
George  Haynes.  Accompanying  Mr.  George  Hayne^ 
was  his  son,  Oscar,  and  we  asked  Oscar  to  come  to 
work  for  us,  too. 

The  Court:  From  what  date?  Will  you  repeat 
for  our  convenience  the  dates  from  which  to  which 
he  worked  for  you  ? 

The  Witness :  From  the  first  week  of  September 
until  February  20,  1948. 

The  Court :    September  of  what  year  ?  [106] 

The  Witness:     1946. 

The  Court :  September,  '46,  imtil  February,  1948, 
is  that  right? 

The  Witness :    That 's  right. 

Q.  Would  you  state  the  circumstances  of  his 
going  to  the  Powser  yard  to  pick  up  some  iron  for 
you  on  February  20,  1948? 

A.  All  through  the  year  1947,  we  had  been  pick- 
ing up  scrap  iron  from  Mr.  Powser.  There  Avere 
many,  many  loads,  possibly  amounting  to  500  tons, 
and  on  that  particular  day  Oscar  Haynes  was  in- 
structed to  go  to  Tacoma  along  with  his  helpers  to 
pick  up  what  was   possibly  the   last   load   of  this 


vs.  Oscar  Virgil  Haynes  115 

(Testimony  of  Jack  Radinsky.) 

particular  transaction.  He  left  early  in  the  morning. 

The  next  I  heard  of  Oscar  was  when  the  tele- 
phone rang  approximately  12:15  of  that  day.  My 
father  answered  the  telephone  in  my  presence.  It 
was  in  our  office,  and  a  Tacoma  doctor  was  on  the 
other  end  of  the  line.  He  said  that  Oscar  was  hurt, 
that  he  wanted  to  see  us,  this  doctor  wanted  to  see 
us  at  the  Tacoma  General  Hospital. 

We  ran  out  to  my  father's  car  and  by  driving 
at  an  excessive  rate  of  speed,  approximately  90 
miles  an  hour,  we  managed  to  reach  the  hospital 
in  25  minutes  from  our  place  of  business.  While 
my  father  was  talking  to  the  doctor  I  went  in  to 
Oscar's  room.  I  saw  that  he  was  being  held  dow^i 
by  some  nurses  to  keep  him  from  rubbing  his  eyes 
and  that  he  [107]  was  crying,  '*!  want  my  daddy." 
That  is  all  he  was  saying,  he  wanted  his  father. 

Then  after  that  I  went  out  into  the  hall  and  I 
saw  Mr.  Powser  in  a  state  of  great  excitement. 
We  were  all  rather  excited,  and  he  kept  repeating 
the  fact  that  there  was  blood  in  his  car.  He  wanted 
me  to  come  out  and  take  a  look  at  the  blood  that 
was  on  the  floorboards  of  his  car,  and  I  went  out 
with  him  and  I  saw  that  there  was  blood  on  the 
floorboards  of  his  passenger  car. 

Then  after  that  I  went  back  and  talked  to  the 
doctor.  The  doctor  didn't  know  whether  it  was 
lye  or  sulphuric  acid.  Then  I  remember  the  nurse 
coming  in  and  said,  "Doctor,  I  think  he  swallow^ed 
some  of  that  stuff,"  and  the  doctor  said,  "Oh,  my 
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A.  Well,  Oscar  worked  for  us  from  early  in 
September  until  the  date  of  the  accident. 

Q.     Of  what  year  f    September  of  what  year  ? 

A.     1946  until  February  20,  1948. 

Q.  Under  what  circumstances  did  he  come  to 
work  for  you? 

A.  We  w^ere  in  need  of  a  crane  operator.  We 
called  up  the  union  hall.  They  sent  down  Mr. 
George  Haynes.  Accompanying  Mr.  George  Haynes 
was  his  son,  Oscar,  and  we  asked  Oscar  to  come  to 
work  for  us,  too. 

The  Court:  From  what  date?  Will  you  repeat 
for  our  convenience  the  dates  from  which  to  which 
he  worked  for  you  ? 

The  Witness :  From  the  first  week  of  September 
until  February  20,  1948. 

The  Court:    September  of  what  year?  [106] 

The  Witness:     1946. 

The  Court :  September,  '46,  until  February,  1948, 
is  that  right? 

The  Witness :    That 's  right. 

Q.  Would  you  state  the  circumstances  of  his 
going  to  the  Powser  yard  to  pick  up  some  iron  for 
you  on  February  20,  1948? 

A.  All  through  the  year  1947,  we  had  been  pick- 
ing up  scrap  iron  from  Mr.  Powser.  There  were 
many,  many  loads,  possibly  amounting  to  500  tons, 
and  on  that  particular  day  Oscar  Haynes  was  in- 
structed to  go  to  Tacoma  along  with  his  helpers  to 
pick  up  what  was  possibly  the  last  load  of  this 
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particular  transaction.  He  left  early  in  the  morning. 

The  next  I  heard  of  Oscar  was  when  the  tele- 
phone rang  approximately  12:15  of  that  day.  My 
father  answered  the  telephone  in  my  presence.  It 
was  in  our  office,  and  a  Tacoma  doctor  was  on  the 
other  end  of  the  line.  He  said  that  Oscar  was  hurt, 
that  he  wanted  to  see  us,  this  doctor  wanted  to  see 
us  at  the  Tacoma  General  Hospital. 

We  ran  out  to  my  father's  car  and  by  driving 
at  an  excessive  rate  of  speed,  approximately  90 
miles  an  hour,  we  managed  to  reach  the  hospital 
in  25  minutes  from  our  place  of  business.  While 
my  father  was  talking  to  the  doctor  I  went  in  to 
Oscar's  room.  I  saw  that  he  was  being  held  dow^i 
by  some  nurses  to  keep  him  from  rubbing  his  eyes 
and  that  he  [107]  was  crying,  ''I  want  my  daddy." 
That  is  all  he  was  saying,  he  wanted  his  father. 

Then  after  that  I  went  out  into  the  hall  and  I 
saw  Mr.  Powser  in  a  state  of  great  excitement. 
We  were  all  rather  excited,  and  he  kept  repeating 
the  fact  that  there  was  blood  in  his  car.  He  wanted 
me  to  come  out  and  take  a  look  at  the  blood  that 
was  on  the  floorboards  of  his  car,  and  I  went  out 
with  him  and  I  saw  that  there  was  blood  on  the 
floorboards  of  his  passenger  car. 

Then  after  that  I  went  back  and  talked  to  the 
doctor.  The  doctor  didn't  know  whether  it  was 
lye  or  sulphuric  acid.  Then  I  remember  the  nurse 
coming  in  and  said,  "Doctor,  I  think  he  swallowed 
some  of  that  stuff,"  and  the  doctor  said,  "Oh,  my 
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God,"  and  then  my  father  and  I  went  back  to  the 
Powser  yard.  We  noticed  that  the  coil  was  still  on 
the  truck  and  we  ordered  the  coil  to  be  taken  off. 
Then  I  got  into  the  truck  and  I  drove  it  back  to 
Seattle.  As  I  parked  the  truck  in  our  yard,  I 
noticed  that  the  acid  had  eaten  off  the  paint  off  the 
rear  end  of  the  truck.  My  father  and  I  visited 
Oscar  every  chance  we  could  and  he  didn't  seem 
to  be  comfortable  at  all  for  three  wrecks.  He  seemed 
to  me  to  be  in  great  pain.  It  was  only  at  the  end 
of  the  third  week  that  he  was  able  to  relax  at  all. 

Q.  Did  you  have  occasion  to  see  him  at  a  later 
date  in  the  hospital^  [108] 

A.    Yes,  I  visited  him  several  times  after  that. 

Q.    What  was  his  condition  on  the  later  dates'? 

A.  Well,  in  the  first  two  or  three  weeks,  his 
face  was  so  swollen  that  he  was  hardly  recognizable, 
but  at  the  later  dates  his  face  returned  to  its  normal 
shape,  but  his  vision  was  very  poor.  He  could 
hardly  see  at  all  out  of  one  eye.  Then  I  visited 
him,  I  believe,  the  Sunday  when  he  was  to  be  taken 
home. 

Q.    What  type  of  a  worker  was  Oscar? 

A.     Oscar  was  a  good  worker. 

Q.  Did  he  have  any  bad  habits  to  your  knowl- 
edge ? 

A.     To  my  knowledge  he  did  not  smoke  or  drink. 

Q.    Was  he  always  on  the  job? 

A.  Yes,  he  was  very  punctual.  He  performed 
his  duties  cheerfully,  he  cooperated  with  both  my 
father  and  myself  and  the  other  employees. 
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Q.     What  were  the  nature  of  his  duties^ 

A.  At  the  beginning,  he  was  what  is  known  as 
a  hook  tender,  in  other  words,  he  put  slings  around 
heavy  material  that  was  to  be  lifted  by  the  crane. 
Then  afterwards  when  w^e  saw  that  Oscar  Haynes 
had  certain  capacities  that  could  give  him  a  good 
future  in  our  business,  my  father  and  I  tried  to 
shift  him  around  in  various  departments  so  that 
he  could  learn  the  business  better  with  a  view  to 
assuming  a  managerial  capacity  afterwards.  [109] 

Q.  How  many  employees  did  you  have  at  your 
place  *? 

A.     Now  or  at  the  time  of  the  accident? 

Q.  At  the  time  of  the  accident,  how  many  did 
you  have  ? 

A.     At  the  time  of  the  accident  we  had  20. 

Q.     How  many  do  you  have  now? 

A.     We  have  12  now. 

(Payroll  records  marked  Plaintiff's  Exhibits 
16,  17  and  18  for  identification.) 

Q.  Would  you  peruse  Exhibit  16?  That  shows 
the  earnings,  I  believe,  of  Oscar  Haynes  for  the 
year — what  would  you  state  that  exhibit  is,  please? 

A.  This  is  the  record — this  is  our  payroll  record 
of  Oscar  Haynes  for  the  year  1947. 

Q.     What  did  he  earn  in  the  year  1947  ? 

A.     He  earned  $2996.81. 

The  Court :    What  year  was  that  ? 

The  Witness :    In  1947. 
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Q.  In  the  first  six  weeks  of  1948  from  January 
1st  to  February  20th,  1948,  what  did  Oscar  earn 
working  for  you?  A.     He  made  $550.20. 

The  Court :     What  period  ? 

Mr.  A.  L.  Maslan:  From  January  1,  1948,  to 
February  20,  1948,  at  the  time  of  the  accident.  [110] 

May  it  please  Your  Honor,  may  this  witness  be 
excused  for  a  few  minutes'?    Dr.  Jensen  is  here. 

The  Court:  Yes,  the  witness  may  be  withdrawn 
from  the  stand  and  you  may  call  the  doctor. 

DR.  CARL  JENSEN 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 

Q.  What  is  your  name,  please? 

A.  Dr.  Carl  Jensen. 

Q.  How  long  have  you  been  practicing  medicine  ? 

A.  In  Seattle  since  1934. 

Q.  Where  before  that? 

A.  As  a  resident  surgeon  in  Philadelphia  and  in 
Baltimore  since  1931. 

Q.  You  have  a  specialty,  Dr.  Jensen? 

A.  Yes,  sir,  opthalmology. 

Q.  I  beg  your  pardon? 

A.  Opthalmology  or  eye  work,  eye  surgery. 

Q.  You  do  only  eyes  now,  don't  you?  [Ill] 

A.  Yes,  sir. 
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Q.  How  long  have  you  been  engaged  as  an  eye 
surgeon  and  doing  eye  work? 

A.     Since  1932. 

Q.     What  school  did  you  graduate  from? 

A.     University  of  Maryland. 

Q.     As  a  medical  graduate?  A.    Yes,  sir. 

Q.  Where  did  you  do  your  specialty  work  in 
eye  work? 

A.  Wills  Eye  Hospital,  Philadelphia,  1932  to 
1934,  and  further  post  graduate  work  in  1936  and 
1938  in  Europe. 

Q.     What  city? 

A.     Various  cities,  Vienna,  Utrecht. 

Q.  Did  you  specialize  in  eye  work  while  you 
were  in  the  service?  A.     Yes,  sir. 

Q.     How  many  years  of  that  did  you  have? 

A.     Three  and  a  half  years. 

Q.     You  were  in  the  Navy?  A.     Yes,   sir. 

Q.     Did  you  have  occasion  to  treat  Oscar  Haynes  ? 

A.     Yes,  sir. 

Q.     For  his  eye  difficulty?  A.    Yes,  sir. 

Q.  Would  you  state  when  you  first  had  occasion 
to  [112]  treat  him? 

A.     He  was  first  seen  in  my  office  April  19,  1948. 

Q.     How  did  he  happen  to  come  to  you? 

A.  He  was  referred  to  me  by  Dr.  Walter  Cam- 
eron of  Tacoma,  I  presume  because  it  was  more 
convenient  to  be  treated  in  Seattle  than  in  Tacoma. 

Q.  What  condition  did  you  find  his  eyes  to  be 
in  at  that  time,  April  19,  1948? 
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A.  When  he  was  first  seen,  at  that  time  he 
showed  the  late  results  of  the  burns  of  his  face 
and  also  the  burns  of  his  eyes,  that  is,  of  the  surface 
of  his  eyes,  the  cornea,  and  there  was  no  treatment 
indicated  at  that  time  other  than  time.  In  other 
words,  time  was  the  chief  factor  in  healing.  There 
was  no  medication  particularly  involved  from  my 
standpoint. 

Q.  What  did  you  find,  that  is,  what  damage  did 
you  find  to  the  eyes? 

A.  At  that  time,  there  was  rather  extensive 
cornea  changes,  irritation  of  the  cornea,  that  is  the 
front  surface  of  the  eye,  with  considerable  redness 
due  to  new  vessels  forming  there,  but  this  condition 
gradually  subsided  leaving  chiefly  a  scar  of  both 
corneas  well  towards  the  center  of  the  cornea.  His 
vision,  the  last  vision  taken  on  November  9th, 
showed  a  vision  of  22  hundredths  in  the  right  eye 
and  slightly  less  than  22  hundredths  in  the  left  eye. 
This  [113]  vision  is  slightly  improved  in  the  dark 
where  the  pupil  has  an  opportunity  to  dilate  and 
it  becomes  a  little  bit  worse  in  brighter  light  when 
the  pupil  contracts  and  the  scar  is  more  definitely 
over  his  direct  line  of  vision. 

Q.  How  much  loss  of  vision,  if  any,  would  you 
say  he  has  sustained  to  his  eyesight. 

A.  At  the  present  time  based  on  22  hundredths, 
under  the  state  law,  that  would  be  classified  as  80 
per  cent  loss  of  vision,  under  the  state  of  Wash- 
ington ruling. 
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Q.  In  relation  to  industry,  what  is  his  inca- 
pacity to  see,  Doctor? 

A.  With  his  present  vision,  he  would  be  classed 
as  industrially  blind. 

Q.  What  is  the  present  prognosis  as  far  as  you 
could  ascertain  from  your  treatment  of  the  boy? 

A.  It  is  rather  difficult  to  estimate  what  his  final 
vision  will  be.  I  feel  that  that  should  improve  with 
time  without  any  treatment.  In  other  words,  he 
has  about  another  year  to  go  where  there  should 
show  some  definite  improvement  in  that  the  scar 
should  contract. 

If  that  does  not  work,  there  are  other  things  that 
can  be  done.  One  is  some  beta  radiation,  a  deep 
form  of  radium  therapy  to  dry  up  those  blood  ves- 
sels and  cause  the  scar  to  contract.  The  last  alter- 
native would  be  to  do  a  partial  keratectomy  or  a 
partial  corneal  transj^lant,  w^hich  [114]  probably 
would  likely  improve,  but  he  certainly  should  have 
some  improvement  of  vision  over  what  he  has  at 
the  present,  but  it  may  take  quite  a  while.  I  do 
not  think  surgery  should  be  contemplated  for  at 
least  a  year,  if  at  all.  That  is  something  you  can- 
not determine  until  the  year  is  up. 

Q.     You  saw  him  first  in  April  of  1948? 

A.     Yes,  sir. 

Q.     And  you  saw  him  last  November  9,  1949? 

A.     Yes,  sir. 

Q.     A  year  and  a  half  later.     Did  you  see  any 
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marked  improvement  in  his  vision  in  that  length  of 

time? 

A.  No,  sir.  His  vision  did  improve  from  the 
very  first  visit,  but  his  vision  was  checked  on  Janu- 
ary 1st  or  the  first  part  of  January,  I  don't  have 
the  exact  date,  1949.  His  vision  was  20-70  in  the 
right  eye  and  21  hundredths  in  the  left.  His  vision 
apparently  became  worse  in  the  interim.  That,  of 
course,  doesn't  mean  too  much.  It  does  show  that 
his  vision  hasn't  improved,  but  I  still  feel  that  his 
vision  should  improve  with  time. 

Q.  Even  though  it  will  improve  somewhat,  will 
there  nevertheless  be  impaired  vision  *? 

A.     I  think  so,  yes,  sir. 

Q.  And  your  thoughts  about  improvement  are 
still  speculative  as  far  as  you  can  see? 

Mr.  Preston:     I  object  to  that  as  leading.  [115] 

The  Witness :     Yes,  sir. 

The  Court:     The  objection  is  sustained. 

Q.  Would  you  say  that  your  statement.  Doctor, 
that  the  eyesight  might  improve  is  based  on  any  defi- 
nite foundation  of  fact,  or  what  leads  you  to  that 
conclusion  ? 

A.  The  fact  that  there  is  a  scar  over  the  center 
of  his  cornea,  and  most  scars  of  that  type  do  tend  to 
contract.  It  is  true  he  will  have  a  definite  loss  of 
vision  but  it  is  impossible  to  guess  how  much  loss 
there  will  be  at  this  time.  One  can  assume  that  at 
present  there  is  quite  a  little  loss  of  vision. 
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Q.  Would  you  say  that  it  is  possible  that  the 
vision  may  not  improve? 

A.     Yes,  sir,  that  is  possible. 

Q.  You  mentioned  a  partial  corneal  transplant, 
is  that  the  word  ?  A.     Yes,  sir. 

Q.  Would  you  explain  that  to  the  jury,  please, 
and  what  the  chances  are  of  success  in  that  type 
of  operation  ? 

A.  Well,  there  are  two  types  of  corneal  trans- 
plant. One  is  a  full  thickness  transplant  where  one 
takes  about  a  five  to  six  millimeter  section  of  an 
eye,  in  other  words,  an  eye  that  has  been  obtained 
from  an  eye  that  is  to  be  removed  as  a  result  of  a 
tumor,  or  at  least  it  has  to  be  removed,  or  an  eye 
from  some  person  that  has  just  died.  [116]  That  is 
a  full  thickness  and  that  is  sewn  in  place  of — the 
scar  is  removed  and  then  this  portion  of  cornea  is 
sewn  back  in  place. 

A  partial  keratectomy  is  where  one  takes — instead 
of  going  completely  through  the  cornea,  they  take 
a  half  layer  or  three-quarter  layer  of  cornea  and 
that  in  turn  is  inserted  in  a  similar  bed  on  the 
receiving  eye.  The  reason  for  the  partial  corneal 
transplant,  it  is  recently — the  later  work  has  shown 
that  they  are  a  safer  procedure  and  the  results  have 
been  probably  a  little  bit  better  than  the  full  thick- 
ness corneal  transplant. 

Q.     Are  the  results  guaranteed  ? 

A.     No,  sir. 

Q.     By  that,  what  do  you  mean  ? 
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A.  Statistics  show  probably  50  per  cent  improve- 
ment, 50  per  cent  success. 

Q.  Would  you  say  it  is  possible  that  even  this 
corneal  transplant  may  not  be  successful? 

A.     Yes,  sir. 

Q.  Is  there  any  pain  to  Oscar  as  far  as  you 
know,  in  his  eyes  at  the  present  time? 

A.     I  don't  believe  there  should  be  any  pain. 

Q.  From  your  history  and  from  your  conversa- 
tions with  Dr.  Cameron,  are  you  familiar  with  the 
type  of  injury  Oscar  sustained?  [117] 

A.  Only  to  the  extent  that  I  understand  he  had — 
acid  was  blown  into  his  face  with  the  resulting  sur- 
face burn  of  his  face  and  eye. 

Q.  From  your  experience  as  an  eye  man,  would 
you  say  that  acid  burns  in  the  eye  are  painful  ? 

A.  I  should  imagine  it  would  be  extremely 
painful. 

Mr.  A.  L.  Maslan:    You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Preston: 

Q.  As  I  understand  it,  what  is  causing  this  im- 
pairment of  this  lad's  vision  is  this  scar? 

A.    Yes,  sir. 

Q.  And  you  feel,  do  you  not,  as  I  understood 
your  testimony,  that  give  nature  another  year  and 
that  scar  should  contract,  by  that  I  mean  become 
smaller  and  consequently  the  vision  would  be  im- 
proved by  that  ?  A.     Yes,  sir. 
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Q.  Is  there  any  reason  you  have  for  believing 
that  that  will  not  happen,  that  that  will  not  follow 
in  this  case? 

A.  Yes,  because  it  is  impossible  to  determine 
ahead  of  time  the  extent  of — we  will  call  it  the  con- 
tracture and  aborption  or  disappearing  of  a  scar. 

Q.     Possibly  you  didn't  understand  my  question. 

A.  It  is  an  impossible  thing  to  predict  how  much 
contracture  you  will  get. 

Q.  Possibly  you  didn't  understand  my  question. 
My  question  was,  is  there  anything  that  would  indi- 
cate to  you,  make  you  believe  now  that  that  is  not 
going  to  happen,  that  the  scar  will  not  contract? 

A.  The  only  thing  that  one  would  feel  that  it  is 
not  going  to  contract  further  is  the  time.  It  is 
true  the  time  already  has  been,  we  will  say — the 
acute  phase  has  been  finished.  In  other  words,  the 
acute  phase,  for  the  first  few  months  the  eye  was 
very  red  and  painful,  very  red,  we  will  say,  showing 
considerable  reaction.  After  a  while  it  goes  into 
a  subsiding  stage  where  the  blood  vessels  that  have 
come  in  as  healing  agents  gradually  disappear  and, 
we  will  say,  withdraw.  They  draw  back  to  the  cer- 
tain portion  of  the  eye  we  speak  of  as  towards  the 
limbus.  In  that  process,  the  scar,  we  will  say, 
shrivels  or  tends  to  thin  out  and  disappear.  In  this 
case,  it  has  not  done  that  completely  although  it  has 
shown  a  vast  improvement  from  the  amount  of  scar 
there  when  I  first  saw  him. 
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Q.  Is  there  anything,  any  reason  why  that  im- 
provement should  not  continue? 

A.  The  time  element.  In  other  words,  this  first 
year  has  been — the  greatest  portion  of  that  con- 
tracture will  take  place  during  that  first  year,  we 
will  say,  and  from  then  [119]  on  another  year, 
another  year  and  so  on,  there  will  be  continued 
contracture  of  the  scar. 

Q.     That  is  what  you  normally  expect,  isn't  it? 

A.     Yes,  sir. 

Q.  And  that  is  one  reason  why,  I  suppose,  you 
wait  before  you  do  any  operating,  is  to  see  what 
nature  will  do  in  this  ensuing  year  to  help  you, 
isn't  that  about  it?  A.     Yes,  sir. 

Q.  What  was  the  name  of  the  operation  you  do 
to  remove  the  scar? 

A.  Keratoplasty  or  keratectomy.  Kerato  is  an- 
other word  representing  the  cornea.  In  other 
words,  it  is  a  Greek  word  that  has  been  used.  The 
two  words,  cornea  and  kerato  are  used  together, 
intermingling. 

Q.  Is  that  an  unusual  operation  or  is  it  one  such 
as  you  yourself  find  occasion  to  perform  fairly 
often? 

A.  You  wouldn't  say  often,  probably  one  or  two 
a  year  of  that  particular  type. 

Q.     It  isn't  what  you  call  a  rare  operation? 

A.     Not  any  more. 

Q.  Counsel  asked  you  if  you  could  guarantee 
that.  I  don't  imagine  doctors  guarantee  the  results 
of  any  operation  ?  A.     No,  sir. 
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Q.     Is  that  what  you  meant  %  [120] 

A.  Yes,  sir.  In  doing  keratoplasty,  I  am  speak- 
ing from  statistics,  50  per  cent  of  them  will  cloud 
over  after  you  have  removed — in  other  words,  the 
clear  section  that  you  replaced  to  the  eye  will  cloud 
over  just  as  bad  as  the  section  that  you  had  removed 
originally. 

Q.  You,  of  course,  haven't  any  way  of  telling 
whether  this  would  be  successful  or  unsuccessful  % 

A.     No,  sir. 

Q.     You  would  speculate,  I  presume,  either  way? 

A.     Yes,  sir. 

Q.  But  assuming  that  it  was  successful,  would 
it  improve  the  young  man's  vision? 

A.     Yes,  sir. 

Q.  I  believe  you  said  that  it  would  still  leave  it 
impaired,  but  I  am  not  certain  in  my  own  mind 
I  understood  you  as  to  whether  the  improvement 
would  be  a  great  deal  or  merely  slight? 

A.  If  it  were  a  good  clear  perfect  result,  his 
vision  would  come  back  to  within  5  or  10  per  cent 
of  normal. 

Q.     That  is,  if  you  got  a  good 

A.  A  good  result.  Maybe  some  cases  go  com- 
pletely back  to  normal. 

Q.  Do  you  get  good  results  sometimes  from  those 
operations  ? 

A.  Yes,  sir,  but  that,  as  I  say,  you  refer  back  to 
within  5  per  cent  of  normal  vision  or  even  better 
than  that.    You  can  return  to  20-20  vision  which  is 
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considered  normal.     We  will  say  that  is  a  normal 

sight. 

Q.  I  take  it  that  this  young  man  can  look  for- 
ward, at  least  hope  for  an  operation  which  will 
bring  his  vision  back  to  practically  normal? 

A.  That  is  possible.  I  must  say  one  thing  in 
this,  that  if  his  vision  does  improve  to,  say,  20-60 
or  20-70,  which  is,  we  will  say,  a  fair  workable 
vision,  although  it  is  slightly  impaired,  the  general 
feeling  among  the  eye  men  now  is  that  one  shouldn't 
do  a  keratoplasty  operation  for  the  simple  reason 
there  is  that  slight  danger  of  having  a  failure.  In 
other  words,  if  a  man  has  a  practically  useful 
vision,  they  wouldn't  feel  it  would  be  justifiable 
to  subject  him  to  an  operation  that  has  a  certain 
amount  of  danger  to  it. 

Q.  In  other  words,  if  nature  within  the  next 
year  reduces  that  scar  so  that  the  young  man  has — 
did  I  understand  you  to  say  20-60? 

A.     20-60,  20-50,  workable. 

Q.     Then A.     Forget  it. 

Q.  Forget  it,  because  I  guess  a  lot  of  us  have 
just  that,  haven't  we? 

A.  Not  a  lot,  lots  of  people  have,  they  get  along 
very  well,  20-60.  You  could  probably — you  should 
have  to"  have  some  type  of  magnifying  lenses  or 
magnification,  thick  lenses  of  some  sort. 

Q.     You  mean  he  would  have  to  wear  glasses? 

A.  It  would  be  more  than  glasses  with  20-60. 
To  read  well,  you  have  to  have  20-20  to  20-30  vision. 
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Q.     Do  you  mean  without  glasses  % 

A.     With  or  without  glasses. 

Q.     Would  glasses  correct  20-60  % 

A.  No,  if  he  had  20-60,  I  am  speaking  of  that  as 
his  best  corrected  vision.  I  meant  his  corrected 
vision  would  be  20-60,  and  that  isn't  quite  satisfac- 
tory to  read  ordinary  print  unless  one  used  some 
type  of  magnifying,  something  that  would  increase 
the  image  that  he  is  reading. 

Q.  Would  a  man  with  that  vision,  in  your  judg- 
ment, in  your  experience,  be  industrially  employable 
such  as  trucking  and  so  forth,  hard  work'? 

A.  It  depends  on  the  type  of  employment. 
There  are  many  types  of  employment  that  he  would 
be  able  to  carry  on.  I  do  not  think  they  would 
allow  him  to  drive  a  truck  with  20-60.  I  think  the 
state  law  now  is  better  than  20-50,  correctible  to 
better  than  20-50.     Even  that  is — well,  skip  that. 

Q.  Eliminate  the  trucking.  Otherwise,  would 
you  say 

A.  I  would  feel  there  are  many  occupations  that 
could  [123]  be  carried  on. 

Q.  Is  the  operation  you  spoke  of,  is  that  the 
same  thing  as  iris? 

A.  Iritoectomy.  I  didn't  get  into  that  phase 
of  it.  An  iritoectomy  could  be  done.  That  is  a 
kind  of  widening  the  pupil,  bringing  an  opening  to 
the  side  of  the  scar. 

Q.    Would  that  show 

A.     There  is  a  possibility  of  that  improving  his 
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vision.      That   would   be    another    possibility    that 

would  have  to  be  checked. 

Q.     Is  that  an  operation  that  is  done  fairly  often? 

A.     Yes,  sir. 

Q.     With  good  results  ? 

A.  It  is  a  simipler  operation,  and  in  the  right 
eye,  if  the  sear  appears  to  be  in  the  right  spot,  some- 
times they  gain  quite  a  bit  of  vision. 

Q.  In  your  judgment  would  that  be  another 
possible  solution? 

A.  That  is  a  possibility  that  would  have  to  be 
checked  in  about  a  year,  and  that  may  be  a  very 
likely  possibility  in  his  case. 

Q.  I  didn't  quite  understand.  Would  such  an 
operation  as  that  if  successful  produce  any  better 
results  than  the  one  you  first  spoke  of?  I  don't 
know  the  name. 

A.  It  depends  on  the  extent.  If  his  scar  con- 
tracts [124]  some  more,  then  the  iritoectomy  oper- 
ation would  be  very  advisable.  If  it  does  not,  then 
you  have  to  resort  to  a  corneal  transplant,  for  the 
simple  reason  that  in  doing  your  iritoectomy  you 
don't  have  quite  enough  clear  area  left  to  let  the 
person  see  through  out  of  that  new  pupil.  We  will 
call  it  that,  that  is  what  it  amounts  to,  a  new  pupil 
in  the  eye. 

Q.  In  either  event,  your  best  judgment  would  be 
to  wait  this  year  and  see  how  nature  behaves? 

A.     My  recommendation  would  be  that  he  wait. 
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and  he  can  have  a  beta  radiation  or  X-rays  some- 
times.    They  use  beta  rays  over  X-rays. 

Q.  You  mean  those  are  methods  of  helping 
nature  in  the  meantime? 

A.  Yes.  Then  at  the  end  of  that  time,  one 
would  have  to  determine  whether  an  iritoectomy 
would  be  of  any  value. 

Q.  Have  you  prescribed  for  him  these  aids  to 
nature?  A.     Not  yet,  no,  sir. 

Q.     Have  you  been  treating  him  right  along? 

A.  I  have  been  observing  him.  There  hasn't 
been  any  treatment  indicated. 

Q.  But  you  feel  that  now  is  about  the  time  to 
start  ? 

A.  I  think  most  any  time.  As  a  matter  of  fact, 
I  hadn't  seen  him  for  a  month  or  so,  but  I  would 
say  in  a  month  or  two  it  would  be  well  to  start  that. 

Q.     These  aids  to  nature's  contracture? 

A.     Yes. 

Mr.  Preston:     That  is  all. 

Redirect  Examination 

By  Mr.  A.  L.  Maslan: 

Q.  But  as  you  stated,  all  of  these  treatments 
that  you  indicate,  all  of  these  keratoplasties  and 
iritoectomies  and  beta  ray  treatments,  or  any  im- 
provement that  might  be  garnered  by  the  use  of 
these  various  operative  techniques  are  still  all  possi- 
bilities, aren't  they? 
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Mr.  Preston:  Objected  to  as  leading  and  sug- 
gestive. 

The  Court:  The  objection  is  overruled,  but  avoid 
all  possible  leading.  You  should  say  is  it  or  is  it 
not  a  fact  that  so  and  so.  That  would  be  one  proper 
way  of  doing  it,  perhaps  better  than  the  way  you 
last  used.     Try  to  avoid  unnecessary  leading. 

Q.  Is  it  not  a  fact  that  these  keratoplasty  opera- 
tions and  iritoectomies  counsel  mentioned  and  beta 
ray  treatments  that  may  be  given  still  might  result 
is  no  assistance  to  the  eye  vision  ? 

A.     That  is  possible,  that  is  always  possible. 

Q.  And  you  mentioned  that  this  keratoplasty 
that  you  might  suggest  in  a  year  from  now  is  at 
best  no  more  than  a  [126]  50  per  cent  cure  of  vision, 
is  that  not  so? 

A.     Yes,  sir,  according  to  statistics. 

Q.     And  that  there  may  develop  a  cloudiness  by. 
this  operation  which  will  make  for  an  unsuccessful 
operation  ^. 

A.  That  is  always  a  chance  one  would  have  to 
take. 

Q.  When  that  happens,  would  the  slight  vision 
that  he  has  become  worse  or  would  it  remain  as  it  is  *? 

A.  It  would  probably  remain  as  is.  It  could — 
anything  can  happen,  of  course — it  could  get  worse 
but  that  is  rather  remote. 

Mr.  A.  L.  Maslan:     That  is  all. 
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Recross-Exaniination 
By  Mr.  Preston: 

Q.  Itv  other  words,  as  I  understand  it,  if  these 
operations  or  either  of  them  are  performed,  the 
young  man  doesn  't  stand  to  lose  what  vision  he  has  ? 

A.     Yes,  sir. 

Q.  Does  he  stand  to  lose  it  or  do  you  expect  him 
to  lose  it  ?  Is  he  taking  a  chance,  that  is  what  I  am 
getting  at,  too  much  of  a  chance? 

A.  I  think  whatever  doctor  does  it  would  be 
very  cautious  and  minimize  that  chance,  but  there  is 
always  a  chance  of  failure  of  any  operation.  Infec- 
tion may  come  on,  and  in  other  words,  a  person  to 
go  into  an  operation  of  that  [127]  type  should  be 
advised  of  the  seriousness  of  it. 

Q.  My  question  is  prompted  by  counsel's  sug- 
gestion, perhaps  if  this  operation  wasn't  successful 
that  he  wouldn't  retain  the  vision  that  he  has,  but 
would  lose  that,  and  I  understood  you  to  say  that 
wasn't  necessarily  probable'? 

A.  That  is  rather  unlikely,  that  he  would  lose 
further  vision. 

Mr.  Preston:     That  is  all. 

Redirect  Examination 

By  Mr.  A.  L.  Maslan: 

Q.     But  it  is  probable "? 

A.     Anything  is  probable  like  that. 
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Mr.  Preston:     Did  you  say  probable  or  possible*? 

The  Witness:  I  will  correct  it.  Anything  is 
possible,  would  be  better,  not  probable. 

Mr.   Preston:     Not   probable  but   possible. 

Q.  But  as  you  suggested  in  your  cross-examina- 
tion, that  the  best  you  can  get  from  the  natural 
improvement,  if  it  will  naturally  improve,  is  20-60, 
is  that  right? 

A.  That  would  be  a  fair  guess  at  this  point. 
It  is  impossible,  as  I  use  the  word  guess,  to  guess 
what  the  improvement  will  be. 

Q.  It  is  possible  that  there  may  not  be  an  im- 
provement, isn't  it?  [128] 

A.     It  is  possible. 

Mr.  Preston:  That  has  been  gone  over  again 
and  again.     It  is  repetition. 

The  Court:     Sustained.     Avoid  repetition. 

Q.  Doctor,  did  you  submit  a  bill  for  your  serv- 
ices rendered? 

A.  No,  sir.  Oh,  I  think  there  has  been  some 
bill  to  the  state,  yes,  sir.  I  guess  the  girl  has  taken 
care  of  that. 

Q.    Do  you  know  what  that  bill  was? 

A.  No,  sir.  Just  guessing  now,  for  the  time? 
I  have  seen  him  for  the  State? 

Q.     How  much  was  your  bill? 

A.  To  the  State,  to  date,  I  think  it  was  $39  or 
something.     I  don't  know. 

Q.     I  believe  this  is  proper,  if  I  might  ask  this 
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question.     What  in  your   estimation  would  these 

operations  come  to  in  the  event 

A.  That  is  impossible  to  state,  because  your  op- 
erations run  anywhere  from  nothing  to  $1000,  what- 
ever the  patient  has.  That  would  be  difficult  to 
state  because  one  has  to  consider  the  situation  of 
the  individual  being  operated. 

Q.     Have  you  recently  done  a  corneal  transplant  ? 

A.     Yes,  sir. 

Q.     Have  you  submitted  a  bill  for  that "?  [129] 

A.  That  most  recently  was  done  for  nothing, 
but  that  varies,  your  fee  will  vary  anywhere  from, 
we  will  say  $500.  It  depends  on  the  individual,  you 
cannot  say  what  the  fee  will  be. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

The  Court:  The  doctor  is  excused  and  may  re- 
tire when  he  wishes.  Call  the  next  witness.  The 
witness,  Radinsky,  will  resume  the  stand. 

JACK  RADINSKY 

Direct  Examination 
(Continued) 

By  Mr.  A.  L.  Maslan : 

Q.  You  had  reached  Exhibit  16,  I  believe.  You 
were  testifying  in  relation  to  the  earnings  of  Oscar 
Haynes  for  the  year — you  testified  that  he  had 
earned  $2996  and  some  cents  for  the  year  1947? 
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A.     That's  right. 

Q.  And  you  had  also  testified,  I  believe,  that 
from  January  1,  1948,  to  February  20,  1948,  he 
had  earned  some  $550  and  some  cents'? 

A.     That's  right. 

Q.  Did  anyone  take  his  job  after  he  became  in- 
capacitated? [130] 

A.  Yes,  we  hired  another  man  after  the  acci- 
dent occurred. 

Q.    Who  was  that  man? 

Mr.  Preston:  Objected  to  as  immaterial,  if  the 
Court  please. 

The  Court:     Why  is  the  identity  of  the  man 

Q.    Well,  did  some  man  take  his  place? 

A.    Yes,  another  man  took  his  place. 

Q.  What  did  that  job  pay  for  the  balance  of  the 
year,  1948? 

Mr.  Preston:  That  is  not  material,  if  the  Court 
please,  what  somebody  else  earned.  They  have 
shown  what  this  young  man  earned  in  the  past. 
What  somebody  else  earned  at  that  job  is  an  en- 
tirely different  matter,  different  condition,  has  no 
bearing  on  this. 

The   Court:     Establish   similarity  of  conditions. 

Mr.  A.  L.  Maslan:  I  will  show  the  same  posi- 
tion, absolutely  the  same  type  of  work  this  young 
man  was  doing. 

The  Court:     Lay  the  foundation. 

Q.  Did  someone  take  the  job  that  he  was  work- 
ing at?  A.     Yes,  someone  did. 
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Q.  Did  this  successor  of  Oscar  Haynes  do  ex- 
actly the  same  type  of  work  which  he  would  have 
done?  A.     Yes,  the  same  type.  [131] 

Q.     What  work  did  he  do? 

A.     Truck  driving. 

Q.     Was  that  the  same  job  Oscar  had? 

A.     On  the  same  truck,  yes. 

Q.  If  Oscar  had  been  there,  would  he  have  done 
the  same  work?  Would  you  have  used  him  instead 
of  his  successor? 

Mr.  Preston:  That  is  objected  to  as  leading  and 
suggestive. 

The  Court :  I  will  overrule  this,  but  I  think  you 
could  get  at  it  by  one  question;  if  he  had  remained 
on  the  job,  how  much  would  he  have  earned? 

Q.  If  Oscar  had  remained  on  the  job  for  the 
balance  of  the  year  1948,  how  much  would  he  have 
earned  in  addition  to  the  $550  that  he  did  earn? 

A.     He  would  have  earned  at  least  $3500  more. 

Q.  How  much  would  he  have  earned  during  the 
year  1949  to  date? 

Mr.  Preston:     That  is  too  remote. 

Q.     If  he  had  continued  the  job? 

Mr.  A.  L.  Maslan:  May  it  please  your  Honor, 
I  do  not  think  that  is  too  remote. 

The  Court:  The  objection  is  overruled,  in  view 
of  the  last  addition  to  the  question. 

The  Witness :  The  year  1949,  this  year  just  com- 
ing [132]  to  a  close? 

Q.     Yes.  A.     He  would  have  made  $4500. 
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Q.  Were  you  at  all  times  satisfied  with  Oscar  ^s 
services  prior  to  his  injury? 

A.    Yes,  we  were. 

Q.  Was  there  a  probability  that  you  would  have 
kept  him  on?  A.     A  great  probability. 

Mr.  A.  L.  Maslan:     Take  the  witness. 

Cross-Examination 
By  Mr.  Preston: 

Q.  For  the  purpose  of  testifying  later,  would 
you  bring  the  records  that  you  were  subpoenaed 
to  bring?  A.     Yes,  I  have  them. 

Q.  Will  you  remain  in  attendance  until  this 
other  matter,  until  you  are  called  on  this? 

The  Court:  Do  not  absent  yourself  from  the 
trial  while  the  trial  is  in  progress  without  the 
Court 's  further  consent.    You  may  step  down. 

(Witness  excused.) 

Mr.  A.  L.  Maslan:  These  exhibits  were  marked 
for  identification,  may  it  please  Your  Honor.  I 
am  offering  them  in  evidence.  [133] 

The  Court:     Exhibits  16,  17  and' 18? 

Mr.  A.  L.  Maslan:  Yes,  Your  Honor,  to  show 
the  earnings. 

The  Court:     Each  of  them  is  now  admitted. 

(Plaintiff's  Exhibits  16,  17  and  18  received 
in  evidence.) 

Mr.  A.  L.  Maslan :  We  will  call  Mr.  Cliffe  as  an 
adverse  witness. 


vs.  Oscar  Virgil  Haynes  139 

EDWIN  CLIFFE 

called  as  an  adverse  witness  by  the  plaintiff,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan : 

The  Court:     State  your  name  for  the  record? 

The  Witness:     Edwin  Cliff e. 

Q.     Where  do  you  live? 

A.  At  3908  North  25th  Street,  Tacoma,  Wash- 
ington. 

Q.     What  is  your  occupation? 

A.  I  am  assistant  superintendent  of  the  Tacoma 
Plant  of  the  Pennsylvania  Salt  Manufacturing 
Company. 

Q.     I  beg  your  pardon?  [134] 

A.  Assistant  superintendent  of  the  Tacoma 
plant. 

Q.  Of  the  Pennsylvania  Salt  Manufacturing 
Company? 

A.  Of  the  Pennsylvania  Salt  Manufacturing 
Company  of  Washington. 

Q.  Are  there  any  other  Pennsylvania  Salt  Man- 
ufacturing companies? 

A.     There  is  a  parent  company. 

Q.     Where  is  that  located? 

A.     In  Philadelphia. 

Q.  Is  that  a  foreign  corporation?  Is  your  com- 
pany a  Washington  corporation? 

A.     Our  company  is  a  wholly  owned  subsidiary. 
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Q.     Of  what  state  is  that,  do  you  know? 

A.     I  believe  it  is  a  Delaware  corporation. 

Q.     How  many  plants  does  your  company  have? 

A.     The  Penn.  Salt  of  Washington  has  three. 

Q.     In  the  state  of  Washington? 

A.     One  in  the  state  of  Washington. 

Q.     Where  are  the  others'? 

A.     One  in  Oregon,  one  in  Texas. 

Q.  What  are  your  duties  with  the  Pennsylvania 
Salt  Manufacturing  Company? 

A.  I  am  in  charge  of  production  and  of  person- 
nel in  the  Tacoma  plant. 

Q.     What  do  you  manufacture  in  your  plant  ? 

A.  It  is  alkalies  and  chlorine,  basic  industrial 
chemicals. 

Q.  As  assistant  superintendent  of  the  Pennsyl- 
vania Salt  Manufacturing  Company,  do  you  have 
occasion  to  buy  and  sell  the  various  pipes  that  you 
use  in  your  manufacturing  plant? 

A.  I  have  occasion  to  dispose  of  scrapping,  if 
that  is  what  you  have  reference  to.  I  do  not  di- 
rectly purchase  the  material. 

Q.     Where  is  that  purchased? 

A.  It  is  purchased  through  our  purchasing  de- 
partment. 

Q.     That  is  also  in  Tacoma? 

A.     That  is  also  in  Tacoma. 

Q.  But  as  assistant  superintendent,  you  have  the 
duties  of  disposing  of  scrap  material,  is  that  right? 

A.     That  is  correct. 
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Q.  When  do  you  classify  the  pipe  in  your  firm 
as  scrap  material? 

A.     In  period  of  time  do  you  mean? 

Q.  Yes,  is  that  considered,  as  far  as  time  of 
usage  ? 

A.  Ordinarily,  the  scrap  accumulates  over  a 
period  of  time.  There  is  no  set  time  limit,  and 
it  is  disposed  of  when  it  reaches  an  accumulation 
we  would  like  to  dispose  of. 

Q.  What  do  you  do  with  your  used  pipe  and 
scrap  iron?    Do  you  place  it  in  any  particular 

A.  We  store  it  in  two  locations  in  the  plant 
yard. 

Q.  When  you  have  a  sufficient  quantity,  you  call 
for  bids  or  you  sell  it  outright,  is  that  how  you 
dispose  of  it? 

Mr.  Preston:  Are  you  speaking  of  the  present 
time?    I  am  not  clear  from  your  question. 

Mr.  A.  L.  Maslan:  I  am  speaking  of  the  course 
of  conduct. 

Mr.  Preston:  I  think  the  question  should  be 
made  clear  as  to  time. 

The  Court:  Try  to  state  the  time  as  to  which 
you  are  inquiring. 

Q.  During  the  early  part  of  1948,  did  you  have 
charge  of  the  disposal  of  the  used  pipe,  scrap  iron 
in  your  yard? 

A.     That  is  correct,  I  did  at  that  time. 

Q.  Do  you  remember  the  sale  of  any  of  this 
used  pipe  or  material  to  the  Frank  Powser  Com- 
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pany  during  the  early  part  of  January  or  Feb- 
ruary ? 

A.  I  do  remember  disposing  of  some  at  that 
time. 

Q.  Would  you  look  at  Exhibits  1,  2,  3  and  4  and 
7,  8,  9  and  10?  Do  you  recognize  that  pipe? 

A.     I  recognize  these  exhibits. 

Q.     What  do  they  portray  to  you? 

A.  This  is  what  we  would  call  a  pipe  coil,  dou- 
ble pipe  heat  exchanger,  properly  named. 

Q.     And  that  came  from  your  plant?  [137] 

A.     The  coil  depicted  here?     I  think  so. 

Q.  Would  you  describe  that  pipe  and  how  it  is 
made?  What  type  of  pipe  does  it  consist  of? 
What  is  the  material  that  goes  into  it? 

A.  These  are  as  I  mentioned  what  is  known  as 
a  double  pipe  heat  exchanger.  It  is  a  large  pipe 
through  which  a  smaller  one  is  inserted,  one  with- 
out the  other,  and  they  are  welded  at  the  ends. 
The  inner  pipe  then  carries  one  fluid  and  the  outer 
pipe  carries  a  second  fluid,  usually  in  counter-cur- 
rent flow.  There  is  a  heat  transfer  between  the 
fluids.  One  may  be  hot  and  the  other  cold,  or  vice 
versa,  and  the  two  fluids  are  separated  by  the  pipe 
walls. 

The  Court:  What  is  the  objective  to  be  gained 
by  these  two  different  temperature  fluids  ? 

The  Witness :  It  is  a  heat  exchanger  to  transfer 
heat  from  one  fluid  to  the  other  fluid. 

The  Court:     For  what  jmrpose? 
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The  Witness:  These  coils  are  a  common  item 
of  manufacture.  They  appear  in  the  company 
catalog,  among  other  places.  They  are  sold  for 
the  purpose  of  condensing  carbon  dioxide,  is  one 
illustration  in  plants.  We  use  them  in  our  plant, 
have  used  them  in  the  past  for  cooling  our  alkalies 
and  for  cooling  sulphuric  acid  and  for  cooling  car- 
bon dioxide. 

Q.  Ordinarily,  what  chemical  runs  through  the 
outer  [138]  layer  in  your  plant?  What  chemical 
do  you  run  through  that  outer  layer  of  pipe'? 

A.  Ordinarily,  the  small  annular  space  between 
the  two  pipes  carries  the  matter  you  are  cooling, 
and  the  inner  pipe  carries  the  cooling  water.  In 
our  instance,  it  is  sea  w^ater,  and  as  I  mentioned 
we  use  this  same  type  of  coil,  have  used  them  in 
the  past  for  carbon  dioxide  condenser,  for  an  alkali 
cooler  and  sulphuric  acid  cooler,  any  one  of  the 
three. 

Q.  Where  would  the  sulphuric  acid  run*?  Would 
that  run  through  the  inner  space? 

A.  It  would  be  through  the  outer  space,  the 
small  space  between  the  two  pipes. 

Q.    What  is  known  as  the  jacket,  the  outer  part? 

A.  That's  right,  it  would  be  inside  the  outer 
jacket  and  outside  the  inner  jacket. 

Q.  During  the  early  part  of  1948,  you  stated 
that  you  had  occasion  to  sell  some  pipe  and  scrap 
iron  to  the  Frank  Powser  Company? 

A.     That  is  correct. 
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Q.  Do  you  recognize  that  coil  of  pipe  as  being 
part  of  the  scrap  that  you  sold  at  that  time'? 

A.     I  believe  it  is. 

Q.  Who  originally  discarded  that  before  the 
sale?  Was  it  under  your  supervision  or  through 
some  other  member  [139]  of  the  plant? 

A.  This  pipe  was  in  the  scrap  yard  when  I  re- 
turned from  the  Army  and  I  did  not  place  it  in 
the  storage  yard. 

Q.     It  was  there  when  you  returned? 

A.    It  was  there  when  I  returned. 

Q.  Did  you  ever  have  occasion  to  install  that 
type  of  pipe  in  your  plant,  or  any  other  pipe? 

A.  I  personally  did  not  install,  but  I  super- 
vised the  installation  of  similar  coils. 

Q.    And  that  pipe  comes  to  you  new,  does  it  not? 

A.  We  purchase  the  coil  or  fabricate  it  at  our 
own  shops  of  new  material. 

Q.    That  is  clean,  is  it  not,  when  it  comes  to  you? 

A.    Yes,  it  is  clean. 

Q.  Did  you  prior  to  the  sale  of  this  pipe  inspect 
it  as  to  whether  it  contained  any  caustic  or  whether 
there  was  any  sulphuric  acid  remaining  in  it? 

A.     I  did  not. 

Q.     To  your  knowledge,  did  anyone  do  that  ? 

A.     To  my  knowledge,  no  one  did. 

Q.  When  you  discard  pipe  of  this  nature,  do 
you  ordinarily  flush  the  pipe  to  see  that  it  contains 
no  acid  or  other  caustic? 

A.    When  the  pipe  is  removed  from  service,  it  is 
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customary  always  to  flush  whatever  chemicals  may 

have  been  [140]  in  it. 

Q.  You  say  you  do  not  know  whether  that  was 
done  in  this  case? 

A.  At  the  time  of  removal  or  at  the  time  of 
sale*? 

Q.    At  any  time? 

A.  I  presumed  it  had  been  done  when  it  was 
removed. 

Q.  But  you  do  not  know  whether  that  was  done 
or  not? 

A.  I  wasn't  there  at  the  plant  at  the  time  it 
was  removed. 

Q.  You  did  not  order  it  done  as  far  as  this  pipe 
is  concerned  ?  A.     That 's  right. 

Q.     And  you  sold  it  to  Powser? 

A.  I  designated  it  as  one  piece  of  equipment 
that  he  was  offered  to  buy.  I  didn't  personally 
sell  it  but  I  designated  what  he  should  take. 

Q.  You  told  him  to  take  this  coil  of  pipe  as 
part  of  the  scrap  that  he  purchased  from  the  firm? 

A.     That  is  correct. 

Q.  Prior  to  the  time  that  the  pipe  had  been 
placed  in  the  scrap  heap,  had  it  been  a  part  of  your 
manufacturing  system? 

Mr.  Preston:  Just  a  minute,  that  assumes 
something  not  in  evidence,  that  this  was  placed 
in  the  scrap  heap  after  it  was  removed  from  the 
direct  service.  [141] 
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The  Court:  I  believe  the  scrap  yard  is  where 
it  was  put,  was  it  not? 

Mr.  A.  L.  Maslan:     He  stated  it  was  there. 

Mr.  Preston:     In  the  yard  or  in  the  scrap  heap? 

The  Court:  I  understand  there  has  been  some 
testimony  which  placed  it  in  the  scrap  yard. 

Mr.  Preston:  Placed  it  in  the  yard,  I  believe 
the  witness  said.  My  recollection  of  the  testimony 
is  that  this  was  placed  in  the  yard. 

The  Court :  I  was  saying  the  same  thing,  or  try- 
ing to. 

Mr.  Preston:  I  thought  Your  Honor  said  scrap 
yard. 

The  Court:  The  yard  that  was  used  for  storing 
scrap  iron,  isn't  that  what  was  meant?  Mr.  Pow- 
ser,  I  think,  used  the  expression  "left  it  on  the 
edge  of  the  yard." 

Mr.  Preston:  That  was  Mr.  Powser's  yard,  Your 
Honor. 

The  Court:     That  is  true. 

Mr.  A.  L.  Maslan:  I  think  I  can  straighten  it 
out. 

The  Court:     Proceed. 

Q.    You  have  a  scrap  yard,  don't  you? 

A.  We  have  no  place  we  could  designate  as  the 
scrap  [142]  yard,  no. 

Q.    You  have  a  rather  large  yard,  don't  you? 

A.  Our  plant  covers  quite  a  considerable  area, 
that  is  true. 

Q.    You  have  a  spot  where  you  have  your  ac- 
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cumulated  scrap  iron  and  scrap  pipe,   isn't  that 

right? 

A.  Perhaps  I  can  clear  this  up,  if  Your  Honor 
please  I 

The  Court:  I  think  it  is  better  to  answer  the 
question  itself.  You  might  say  something  one  party 
or  the  other  might  object  to. 

The  Witness:  We  do  not  have  a  scrap  yard 
in  that  term. 

Q.  Where  do  you  keep  your  scrap  iron  and 
scrap  pipe*? 

A.  There  are  two  locations  within  the  plant 
where  we  accumulate  all  iron  that  may  be  reused 
in  the  plant  or  may  be  disposed  of  as  scrap. 

Q.  In  other  words,  you  have  scrap  heaps'?  We 
won't  call  it  a  scrap  yard  but  it  is  a  scrap  heap, 
isn't  that  right? 

A.  We  call  it  salvage.  We  attempt  to  salvage 
what  we  can. 

Q.     Then  it  is  your  salvage  yard,  is  that  right? 

A.     I  think  that  is  a  more  proper  term. 

Q.  And  you  sold  this  pipe  out  of  your  salvage 
yard? 

A.  Correct.  I  designated  certain  [143]  portions 
of  it  that  would  be  carried  away  as  scrap.  The 
remainder  would  be  retained  as  salvage. 

Q.  When  this  was  discarded,  it  was  scrap,  is 
that  right?  A.     That  is  correct. 

Q.  And  to  your  knowledge  it  had  been  discarded, 
is  that  right? 
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Mr.  Preston:    At  what  time,  please? 

Q.    At  the  time  of  the  sale. 

A.     That  was  the  tirst  disposition  of  it  as  scrap. 

Q.  However,  then  it  was  in  the  early  part  of 
February  or  the  latter  part  of  January,  at  that 
time  you  had  discarded  this  coil  of  pipe  as  scrap 
pipe? 

A.  The  day  I  designated  it  for  sale  to  Mr. 
Powser,  it  became  scrap. 

Q.     What  was  it  before  that  time? 

A.  It  still  was  in  our  yard  as  a  piece  of  equip- 
ment we  might  find  use  for. 

Q.     As  possible   salvage? 

A.    As  possible  salvage. 

Q.  As  soon  as  the  sale  was  made,  you  had  aban- 
doned the  use  of  it  and  it  became  scrap? 

A.  That  is  the  day  I  made  the  decision  it  was 
no  longer  useful,  or  would  probably  not  be  useful 
and  designated  it  as  scrap.  [144] 

Q.  Do  you  have  any  idea  what  this  particular 
type  was  used  for? 

A.  I  wasn't  familiar  with  its  particular  appli- 
cation. It  is  of  that  type,  we  used  them  for  three 
different  purposes.  It  may  have  been  any  one  of 
the  three. 

Q.  You  personally  did  not  know  whether  it  con- 
tained any  acid  or  caustic  material? 

A.  I  did  not  personally  know  whether  it  con- 
tained anything. 
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Q.  You  did  not  warn  Mr.  Powser  in  relation 
thereto,  did  youf 

A.  I  did  not  warn  anyone  that  it  might  contain 
any  chemicals.  It  was  our  usual  practice  to  flush 
them  out. 

Q.     You  assumed  that  it  had  been  flushed? 

A.     I  assumed  that  it  had  been  flushed. 

Mr.  A.  L.  Maslan:     That  is  all. 

Cross-Examination 
By  Mr.  Preston: 

Q.  Do  you  know  how  long  it  had  been  since  this 
particular  pipe  that  we  have  been  talking  about, 
this  coil,  had  been  in  use  in  the  plant? 

A.     From  its  first  installation. 

Q.  No,  how  long  since  it  had  been  out  of  use,  I 
will  put  it  that  way?  [145] 

A.  It  would  be  hearsay,  I  have  no  knowledge 
of  when  it  was  removed. 

Q.  Let  me  ask  you  this,  when  did  you  come 
back  from  the  service? 

A.     I  returned  in  December,  1945. 

Q.  Were  you  returning  then  to  the  plant  or 
had  you  been  with  the  plant  previously? 

A.  I  had  been  with  the  Penn.  Salt  Company 
previous  to  the  war. 

Q.     You  returned  in  what  year? 

A.  December,  1945,  and  served  in  the  Portland 
plant.  I  didn't  return  to  the  Tacoma  plant  until 
the  latter  part  of  1946. 
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Q.  Were  there  some  materials,  including  this 
pipe,  that  were  kept  for  possible  replacements  of 
your  system? 

A.  That  is  the  reason  for  our  salvage  yard.  We 
retain  all  the  equipment  that  may  have  a  further 
use  within  the  plant. 

Q.  Would  that  further  use  be  to  take  the  place 
of  a  similar  piece  that  might  be  defective? 

A.     That  is  correct. 

Q.  Is  that  because  of  the  scarcity  of  materials 
during  the  war  years  and  the  years  following  the 
war  years'? 

A.  That  is  what  I  was  told  was  the  reason  for 
retaining  this  particular  coil,  that  it  was  a  spare 
the  [146]  plant  operators  intend  to  use  if  it  became 
necessary. 

Mr.  Preston :     That  is  all. 

Redirect  Examination 
By  Mr.  A.  L.  Maslan: 

Q.  As  a  matter  of  fact,  it  was  an  obsolete  type 
of  pipe,  was  it  not? 

A.  It  is  an  older  type.  We  have  none  like  it 
still  in  service. 

Q.     You  don't  use  any  more  like  it? 

A.     Not  of  this  particular  manufacture. 

Q.     Then  what  could  it  replace  ? 

A.  The  identical  type  we  now  have  in  service, 
they  are  interchangeable. 

Q.     Even  though  it  is  obsolete  or  an  older  type, 
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you  still  could  use  it,  is  that  correct? 

A.     That  is  correct. 

Mr.  A.  L.  Maslan:     That  is  all. 

Mr.  Preston:     That  is  all. 

The  Court :     You  may  be  excused. 

(Witness  excused.) 

The  Court :  We  will  take  a  short  recess  of  about 
ten  minutes. 

(Recess.) 

The  Court :     All  are  present  as  before  the  recess. 

Mr.  A.  L.  Maslan:  There  are  a  few  questions 
I  failed  to  ask  Mr.  Cliffe.    May  I  recall  him  please  ? 

The  Court:  You  may.  Mr.  Cliffe  is  recalled 
under  the  same  circumstances  he  was  originally 
called.    Resume  the  stand  for  further  examination. 

EDWIN  CLIFFE 

recalled  as  an  adverse  witness  by  the  plaintiff,  hav- 
ing- been  previously  duly  sworn,  was  examined  and 
testified  as  follows: 

Redirect  Examination 

By  Mr.  A.  L.  Maslan: 

Q.  Mr.  Cliffe,  you  are  a  chemist,  are  you  not? 

A.  No,  sir.     I  am  a  mechanical  engineer. 

Q.  Are  you  aware  of  the  properties  of  sulphuric 
acid?  A.     I  am. 
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Q.  You  have  dealt  with  acid  for  quite  a  while, 
have  you? 

A.  Since  my  employment  with  Pennsylvania 
Salt  Company. 

Q.  What  is  the  concentration  of  sulphuric  acid 
that  you  use  in  this  cooling  system,  and  particu- 
larly in  this  type  of  pipe?  What  is  the  strength 
of  it? 

A.  The  acid  in  service  is  what  is  known  as  80 
per  cent  [148]  sulphuric  acid. 

Q.  Is  that  considered  quite  strong  from  an  acid 
standpoint  ? 

A.     That  is  quite  strong  from  an  acid  standpoint. 

Q.     Is  it  corrosive? 

A.  Above  80  per  cent,  strangely  enough,  it  is 
not  very  corrosive  to  metals.  That  is  why  we  can 
use  it. 

Q.  How  about  human  beings,  is  it  corrosive  to 
flesh?  A.     It  is  corrosive  to  flesh. 

The  Court:     What  percentage? 

The  Witness:     80  per  cent,  sir. 

Q.  Would  you  say  it  is  a  highly  dangerous 
object  to  handle? 

A.  I  believe  it  is  so  classified  in  the  Interstate 
Commerce  regulations  in  its  handling. 

Q.  Could  you  estimate  the  Ph  density  of  this 
sulphuric  acid? 

A.  It  is  clear  beyond  the  Ph  range  as  we  know 
it  in,  say,  high  school  chemistry. 

Q.     I  beg  your  pardon? 
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A.  It  is  beyond  the  range  of  the  Ph  scale  in 
chemistry. 

Q.  Would  you  explain  what  you  mean  by  the 
PH  range? 

A.  The  Ph  range,  as  I  recall  it  from  the  study 
of  chemistry,  is  used  for  classifying  whether  an 
object  is  an  [149]  acid  or  an  alkali.  A  Ph  of  6 
separates  the  acids  from  the  alkalies. 

Q.     Wouldn't  it  be  7  rather  than  6? 

A.  I  believe  6  is  the  dividing  point.  7  gets  into 
the 

Q.     Isn't  1  to  7  the  acid  and  8  to  14  is  alkali? 

A.     I  believe  that  is  correct. 

Q.     As  it  goes  down,  it  is  stronger  acid? 

A.     Correct. 

Q.  In  other  words,  Ph2  means  it  is  a  very 
strong  acid;  Phi  is  100  per  cent  acid,  is  it  not,  in 
strength?  A.     I  am  not  sure  on  that  point. 

Q.  As  you  get  higher,  up  to  6,  it  is  a  very  mild 
form  of  acid?  A.     That  is  correct. 

The  Court:  How  do  you  describe  the  strength 
of  this  acid  which  flowed  through  these  pipes,  which 
was  in  these  pipes,  as  to  strength? 

The  Witness :  I  would  describe  it  as  80  per  cent 
sulphuric  acid.  We  would  not  use  the  Ph  range 
at  all. 

Q.  And  you  would  say  that  it  is  highly  dan- 
gerous? A.     That  is  a  very  corrosive  acid. 

The  Court:  80  per  cent  sulphuric  is  very  cor- 
rosive ? 
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The  Witness:     Yes,  sir.  [150] 

Q.  You  say  it  isn't  corrosive  to  metals,  this  acid 
of  this  strength? 

A.  It  is  a  very  small  degree  at  that  strength 
and  above  it. 

Q.     What  causes  these  pipes  to  wear  out? 

A.  It  is  normal  wear  and  tear.  The  inner  pipe 
carries  salt  water,  which  is  slightly  corrosive.  Both 
pipes  deteriorate  over  a  period  of  time,  a  period 
of  years. 

Q.  Is  there  a  reaction  between  the  sulphuric 
acid  and  the  metal  of  the  pipe? 

A.    A  slight  reaction. 

Q.  What  happens  when  this  reaction  takes  place, 
chemically  speaking. 

A.  In  service,  you  are  speaking  now,  as  80  per 
cent  sulphuric? 

Q.    Yes. 

A.  It  would  remove  a  small  portion  of  the  iron 
of  the  pipe. 

Q.  Well,  assuming  that  due  to  a  heavy  blow  on 
pipe  containing  this  sulphuric  acid — what  would 
cause  that  sulphuric  acid,  the  chemical,  to  spew 
forth  with  such  terrific  force? 

A.  It  would  be  necessary  for  a  pressure  to  exist 
within  the  pipe. 

Q.     How  does  that  pressure  form,  do  you  know? 

A.  Are  we  now  also  speaking  of  a  pipe  in 
service  ? 

Q.     Yes. 
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A.  In  our  plant,  we  pump  the  sulphuric  acid 
through  there  under  pressure. 

Q.     Does  oxygen  form  in  there*? 

A.     Not  in  service  at  the  80  per  cent  strength. 

The  Court:  Do  you  know  what  substance  was 
in  this  pipe  that  broke  on  the  occasion  of  this  acci- 
dent when  the  plaintiff  was  injured '? 

The  Witness:  My  conjecture  is  that  the  sub- 
stance they  describe  as  a  gray  mud  was  ferrous 
sulphate,  which  is  a  combination  of  sulphuric  acid 
and  iron.  Ferrous  for  iron,  sulphate  for  the  sul- 
phuric acid. 

The  Court:  Is  there  anything  about  its  nature 
which  would  cause  it  to  spew  itself  out,  the  words 
have  previously  been  used  in  the  case,  through  the 
broken  parts  of  pipe  % 

The  Witness:  There  is  a  reaction  between  an 
acid  that  will  attack  iron  and  the  iron  which  gen- 
erates a  gas;  hydrogen,  if  confined,  would  generate 
pressure. 

The  Court :  State  what  you  know  with  respect  to 
what  was  the  situation  here,  what  actually  occurred 
here? 

The  Witness:  My  conjecture  would  be  that  that 
pipe  contains  some  acid  which  combined  with  iron 
to  [152]  form  ferrous  sulphate,  and  in  that  reaction 
form  hydrogen,  causing  a  pressure,  but  how  it  was 
confined  I  am  not  prepared  to  say. 

Q.  What  acid  would  combine  with  the  iron  to 
form  the  ferrous  sulphate  % 

A.     Sulphuric  acid. 
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Q.  That  would  be  sulpliiiric  acid  plus  the  iron 
which  would  make  ferrous  sulphate  and  release  hy- 
drogen, and  the  small  aperture  or  opening  having 
been  made,  the  hydrogen  would  shoot  that  ferrous 
sulphate  out?  A.     That  is  correct. 

Q.  And  that  ferrous  sulj^hate  is  a  caustic  agent, 
it  is  corrosive,  is  it  not  ? 

A.     It  is  an  acid  corrosive  agent. 

Q.  To  your  knowledge,  had  there  been  an  acci- 
dent of  this  nature  shortly  prior  to  the  time  Oscar 
Haynes  was  injured,  that  is,  an  accident  of  similar 
nature  ? 

Mr.  Preston:  That  is  objected  to  as  immaterial, 
if  the  Court  please. 

The  Court :     Read  the  question. 

(Last  question  read  by  reporter.) 

Mr.  A.  L.  Maslan:  I  should  amend  that  by  say- 
ing another  accident  of  similar  nature. 

Mr.  Preston:  I  object  to  it  as  entirely  immate- 
rial, Your  Honor.  [153] 

The  Court:  It  seems  to  me  that  would  show  the 
circumstance  as  being  identical  or  very  similar. 

Mr.  A.  L.  Maslan:  Similar  circumstances,  I 
wanted  to  get  that  word  in. 

Mr.  Preston:  It  is  still  too  general,  if  the  Court 
please. 

The  Court:  That  brings  in  the  law  originally 
announced  in  the  old  case  of  D.  C.  vs.  Arms,  does 
it  not,  and  the  cases  that  follow  that?  For  the 
present,  the  objection  is  sustained  with  leave  for 
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counsel  during  tonight's  session  that  we  will  have 

after  the  jury  is  excused  to  show  me  I  am  wrong. 

If  so,  we  will  call  the  witness  back  for  further 

examination. 

Q.  At  the  time  that  you  sold  the  pipe  to  Frank 
Powser,  you  were  at  that  time  aware  of  the  danger- 
ous propensities  of  sulphuric  acid,  were  you  not"? 

A.     That  is  correct. 

Mr.  A.  L.  Maslan :     That  is  all. 

Mr.  Preston :     That  is  all. 

The  Court :     You  may  step  down. 

(Witness  excused.) 
The  Court :     Call  the  next  witness.  [154] 

WILLIAM  A.  KUNIGK 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  A.  L.  Maslan : 

Q.     What  is  your  full  name,  please  ? 
A.    William  A.  Kunigk. 
Q.     What  is  your  address  ? 

A.     Tacoma  Yacht  Club,  Tacoma,  Washington. 
Q.     What  is  your  occupation,  please  ? 
A.    Assistant  division  purchasing  agent. 
The  Court:     Where ^ 

The  Witness:  The  Pennsylvania  Salt  Manufac- 
turing Company,  Tacoma. 
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The  Court:     Assistant  what? 

The  Witness:  Assistant  division  purchasing 
agent. 

Q.  As  such  assistant  purchasing  agent,  did  you 
have  anything  to  do  with  the  sale  of  the  pipe  of 
which  you  have  heard  us  speak  today*? 

A.  Yes,  I  did,  I  wanted  to  see  as  to  getting 
prices  on  scrap. 

Q.     In  other  words,  did  you  send  out  for  bids? 

A.     That  is  correct.  [155] 

Q.     For  the  purchase  of  this  material? 

A.     That  is  correct. 

Q.  Do  you  recall  suggesting  bids  for  the  pur- 
chase of  this  scrap  in  which  this  pipe  was  included? 

A.  As  I  recall,  I  asked  for  bids  on  &crap  iron 
which  included  some  pipe  and  scrap  steel. 

Q.  Did  that  also  include  the  pipe  in  question? 
Will  you  please  look  at  Exhibits  1,  2,  3  and  4  and 
7,  8,  9  and  10? 

A.  That  I  couldn't  say  that  that  was  included, 
because  I  never  did  see  the  scrap  myself. 

Q.     Where  was  the  scrap,  to  your  knowledge? 

A.     It  was  within  the  confines  of  our  yard. 

Q.  All  the  scrap  is  segregated  in  one  section, 
is  it? 

A.  There  are  several  places  where  they  bring  the 
salvage  material  together,  and  at  times  that  are 
designated,  ask  me  to  get  prices  on  scrap  and  then 
they  haul  away  those  portions  which  they  no  longer 
feel  are  usable. 
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Q.  Did  you  have  occasion  to  sell  this  particular 
scrap  in  the  early  part  of  February,  1948  ? 

A.     Yes,  I  did. 

Q.     Who  did  you  sell  it  to  ? 

A.     To  Mr.  Powser. 

Q.     Did  you  sell  that  material  as  scrap  iron? 

A.     I  did,  yes. 

Q.  Do  you  have  the  weight  tares  and  the  sales 
slips?  [156] 

A.  I  do  not,  I  believe  Mr.  Driskell  has  them 
with  him. 

Q.  Do  you  know  how  long  that  pipe  was  in  the 
scrap  pile  before  it  was  sold?  A.     No,  sir. 

Mr.  Preston:  I  object,  if  the  Court  please,  it 
assumes  that  this  pipe  was 

Mr.  A.  L.  Maslan:     I  withdraw  that. 

Q.  You  stated  you  were  not  sure  whether  that 
pipe  was  in  that  pile  or  not? 

A.     No,  sir,  I  don't  know. 

Q.  But  it  was  through  your  particular  agency 
that  pipe  was  sold  to  Frank  Powser  ? 

A.     All  I  knew,  it  was  scrap  steel  and  pipe. 

Q.  And  it  was  Mr.  Cliffe  who  actually  desig- 
nated the  pipe  and  the  scrap  iron  to  Powser 's 
assistants?  A.     That's  right. 

Mr.  A.  L.  Maslan:     That  is  all. 

Mr.  Preston :     That  is  all. 

The  Court:    You  may  step  down. 

(Witness  excused.) 
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The  Court:     Call  the  next  witness.  [157] 

J.  M.  DRISKELL 

called  as  a  witness  by  and  on  behalf  of  plaintiffs, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 

Q.    Your  name  is  J.  M.  Driskell  ? 

A.     That's  right. 

Q.    Where  do  you  live? 

A.     Horse  Head  Bay. 

Q.     Is  that  in  Tacomaf 

A.     No,  that  is  across  the  Narrows. 

Q.    What  is  your  occupation? 

A.  I  am  the  treasurer  of  the  Pennsylvania  Salt 
Company  of  Washington. 

Q.  You  have  been  asked  to  bring  the  various 
sales  slips  in  relation  to  the  sale  of  iron  and  scrap 
to  the  Frank  Powser  Company?  A.     Yes,  sir. 

Q.     Would  you  produce  them,  please? 

A.  I  presume,  counsel,  it  is  the  one  on  February 
24th  you  are  talking  about  ? 

Q.    Yes.  [158] 

A.  There  were  other  sales  to  the  Powser  Com- 
pany. 

Q.  You  state  you  have  a  sales  slip  showing  the 
sale  of  various  iron  and  scrap  to  Powser  dated 
February  24,  1948? 

A.     I  believe  that  was  the  date. 
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Q.  What  was  your  usual  custom  in  relation  to 
these  sales  slips  ?  For  instance,  if  there  was  a  sales 
slip  dated  February  24th,  would  that  mean  that 
the  iron  and  scrap  was  delivered  on  February  24th  % 

A.  Not  necessarily.  There  might  be  an  accumu- 
lation of  several  loads,  depending  on  how  long  it 
took  the  dealer  to  pick  up  the  material  and  for  the 
slips  to  come  into  the  office. 

Q.  As  I  understand,  it  was  your  custom  to  get 
the  weight  tares,  the  weight  slips  and  then  accumu- 
late them  as  soon  as  the  whole  transaction  was  com- 
pleted, then  issuing  a  sales  slip  for  them? 

A.     That  is  correct. 

Q.     Did  you  do  that  in  this  case? 

A.     I  believe  so. 

The  Court:  Before  referring  to  the  instrument, 
let  it  be  marked. 

(Weight  slips  marked  Plaintiff's  Exhibit  19 
for  identification.) 

Q.  Would  you  read  off  those  weight  slips  and 
would  [159]  you  identify  them,  please? 

The  Court:     Do  you  offer  those  in  evidence? 

Mr.  A.  L.  Maslan :  I  offer  this  in  evidence.  Your 
Honor. 

The  Court:     It  is  now  admitted. 

(Plaintiff's  Exhibit  19  received  in  evidence.) 

Q.    Would  you  identify  that,  please? 

A.     The  weight  slips  attached  to  the — the  exhibit 
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consists  of  oui'  invoice  to  the  Powser  Company  and 
also  a  shipping  memorandum  to  the  Frank  Powser 
Company.  Attached  to  the  shipping  memorandum 
is  a  square  ticket, 

Q.  Would  you  make  known  to  the  jury  the  dates 
on  these,  please? 

A.  I  will,  I  am  just  getting  around  to  the  de- 
scription of  it. 

Q.     Go  ahead. 

A.  A  weight  slip  from  the  Aaberg  Fuel  Com- 
pany, dated  February  12th,  5,190  pounds.  There 
was  another  dated  February  12th  from  the  Aaberg 
Fuel  Company,  the  net  of  6,690  pounds.  There  was 
another  one  February  13th  from  the  Aaberg  Fuel 
Company  in  the  amount  of  5,070  pounds.  There 
was  a  second  load  on  the  13th  from  the  Aaberg 
Fuel  Company  with  a  total  w^eight  of  6,230  pounds, 
and  there  was  one  from  [160]  the  City  Scales  dated 
February  18th  for  4,875  pounds. 

The  Court:  If  the  doctor  is  here,  I  would  like 
to  accommodate  him.  The  witness  is  temporarily 
withdrawn  from  the  witness  stand.  The  doctor  will 
come  forward  and  be  sworn. 
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DR.  JESS  W.  READ 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  A.  L.  Maslan : 

Q.     What  is  your  name,  please? 

A.     Jess  W.  Read.  ^ 

Q.     What  is  your  business  or  occupation? 

A.     I  am  a  physician  and  surgeon. 

Q.     Where  do  you  practice  your  profession? 

A.     In  Tacoma,  Washington. 

Q.     Where  do  you  live? 

A.     I  live  at  Tacoma. 

Q.     What  is  the  address? 

A.     800  North  C  Street. 

Q.     What  is  your  office  address?  [161] 

A.     1125  Russ  Building. 

Q.     Tacoma,  Washington? 

A.     Tacoma,  Washington. 

Q.     What  is  your  specialty.  Doctor? 

A.  I  am  a  surgeon.  I  do  quite  a  bit  of  hand 
work  and  I  do  some  plastic  work.. 

Q.  How  long  have  you  been  a  practicing  physi- 
cian and  surgeon  ?  A.     Since  1933. 

Q.     What  school  did  you  graduate  from? 

A.     From  Stanford. 

The  Court:  AYhat  do  you  mean,  you  do  some 
hand  work  ? 
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The  Witness:  I  pay  special  attention  to  lacera- 
tions and  injuries  of  the  hand,  the  tendon  work,  the 
nerve  work,  skin,  things  of  the  hand.  ■ 

The  Court:  Was  there  something  else  you  said 
your  specialty  included  other  than  surgery  and 
hand  work  ?  If  so,  will  you  restate  it  ^ 

The  Witness:  No,  except  surgery  includes  some 
plastic  work. 

Q.  Did  you  state  that  you  specialize  also  in 
plastic  work? 

A.  Insofar  as  my  specialty  of  surgery  includes 
that,  yes.  [162] 

Q.  How  long  have  you  been  specializing  in  sur- 
gery? A.     For  the  last  several  years. 

Q.  Did  you  have  occasion  to  attend  the  medical 
needs  of  Oscar  Haynes  on  or  about  the  20th  day 
of  February,  1948?  A.     Yes,  I  did. 

Q.  How  did  you  happen  to  be  called  to  take 
care  of  the  patient? 

A.  I  was  called  from  the  Tacoma  General  Hos- 
pital to  see  him. 

Q.  Were  you  in  your  office  at  the  time  you  were 
called?  A.     Yes. 

Q.     Approximately  what  time  were  you  called? 

A.  It  was  shortly  after  noon,  shortly  after  12 :00 
o  'clock. 

Q.     Did  you  leave  your  office? 

A.    Yes,  I  went  up  to  see  him. 

Q.    Did  you  then  see  Oscar  Haynes  ? 

A.    Yes. 
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Q.  What  did  you  find  as  far  as  his  physical  con- 
dition was  concerned  ? 

A.  His  face  was  covered  with  a  plaster  of  baking 
soda.  His  forehead,  his  nose,  his  checks,  the  cor- 
ners of  his  mouth,  his  chin,  under  his  chin  had  been 
burned  by  some  caustic.  His  eyes  were  swollen  and 
watering.  There  was  [163]  sort  of  a  film  over  the 
■clear  part  of  the  eye.  He  was  having  considerable 
pain  from  these  burns.  That  was  the  main  feature 
for  which  I  was  called  to  take  care  of  him. 

Q.     What  did  you  do  for  his  burns? 

A.  His  burns  were  washed  with  a  boric  acid 
solution.  Then  they  were  covered  with  baking  soda, 
then  they  were  washed  again  with  a  salt  solution, 
then  the  burns  were  covered  with  a  vaseUne  gauze 
dressing.  That  was  the  local  treatment  of  the  burns 
at  that  time. 

Q.     Was  he  in  pain  at  the  time  you  first  saw  him  ? 

A.     Yes. 

Q.  You  had  seen  him  within  the  first  hour,  had 
you  not? 

A.  Within  the  first  several  hours  from  the  time 
he  was  burned,  yes. 

Q.  Would  you  refer  to  the  medical  charts  of  the 
hospital,  please,  Exhibits  12  and  13?  See  if  you 
can  refresh  your  recollection  as  to  what  you  did 
for  Oscar? 

A.  According  to  the  notes  I  made  at  the  time  I 
saw  him  first,  I  suggested  we  irrigate  his  face  with 
a  phosphate  solution.   That  was  a  solution  that  will 
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neutralize  either  an  acid  or  an  alkaline  substance, 
and  by  its  volume  will  help  wash  it  away  and 
counteract  it.  That  solution  wasn't  available  at  the 
time,  so  a  salt  solution  was  used  to  irrigate  his  face 
and  wash  off  the  soda  bicarb  solution.  [164] 

Then  as  I  described,  after  the  baking  soda  which 
was  put  on  at  first  was  washed  off,  the  burns  were 
covered  with  vaseline,  gauze  and  dressings  and  then 
a  piece  of  stockinette,  like  underwear  material,  the 
proper  size,  was  put  over  his  head  as  a  mask,  and 
holes  cut  for  his  nose,  eyes  and  mouth.  This  was 
to  hold  his  dressing  in  place. 

Then  he  was  given  penicillin  and  fluids  were 
pushed  by  mouth.  He  was  given  diet  as  he  could 
take  it,  and  he  was  given  codeine  or  morphine  as 
necessary  for  pain,  and  at  that  time  I  made  the 
note  that  I  was  unable  to  determine  the  depth  of 
the  burn.  One  may  treat  a  burn  as  a  wound,  and 
perhaps,  if  it  is  small  enough,  or  the  depth  can  be 
accurately  determined,  to  cut  out  that  burn  and 
graft  it  immediately.  In  this  burn  we  were  not 
positive  of  the  caustic  that  produced  the  burn  and 
it  was  impossible  to  tell  from  the  appearance  how 
deep  that  burn  was  and  how  much  tissue  would 
have  to  be  excised,  cut  out,  in  order  to  make  a  graft, 
so  that  that  type — the  other  reason,  the  burn  was 
quite  extensive  in  spotted  areas,  and  it  would  have 
been  quite  an  undertaking  to  try  to  graft  the  burn 
primarily,  so  it  was  decided  to  treat  it  in  the  usual 
manner  by  protecting  the  burned  wounds,  allow  the 
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burned  tissue  to  soften  and  be  discharged  and  then 
allow  the  tissues  underneath  to  heal  and  the  skin 
to  heal  over  from  the  sides.  This  subsequently  took 
place  and  it  was  never  necessary  to  apply  [165]  skin 
to  close  the  wounds.  They  healed  in  small  areas 
rapidly  enough  so  that  it  wasn't  necessary  to  do 
a  skin  grafting. 

Q.     How  long  was  he  in  the  hospital? 

A.  Until  April  the  17th.  He  was  discharged 
4-18-48,  58  days  in  the  hosjiital. 

Q.  Did  you  remain  in  attendance  on  him  during 
all  that  period  of  time?  A.     Yes. 

Q.  Did  you  have  occasion  to  treat  his  eyes  also 
in  conjunction  with  Dr.  Cameron? 

A.  I  saw  his  eyes  several  times  with  Dr.  Cam- 
eron, but  it  was  Dr.  Cameron's  responsibility  to 
treat  the  burn  of  his  eyes. 

Q.  Have  you  given  thought  to  a  skin  graft  even- 
tually? 

•  A.  Yes,  sir,  I  have.  During  the  time  he  was 
in  the  hospital,  the  question  had  been  decided 
whether  it  would  be  wise  to  skin  gTaft  those  burned 
areas  at  that  time  or  to  allow  them  to  heal  and 
then  decide  if  skin  grafts  might  be  necessary  to  re- 
place scar  tissue.  I  recently  considered  the  problem 
and  felt  the  appearance  is  the  principal  factor, 
although  there  are  several  scars  at  the  inner  cor- 
ners of  each  eye  and  one  at  the  corner  of  his  nose, 
that  bridges  the  crease  at  the  end  of  the  nose,  and 
a  scar  at  the  corner  of  the  lip  that  deflects  the 
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curve  of  the  lip  slightly,  and  [166]  a  scar  on  the 
chin.  If  all  of  those  various  scars  were  piece-meal 
grafted,  the  grafts  would  be  foreign  to  the  texture 
of  the  skin  of  his  face.  If  the  whole  face  was 
grafted,  it  would  be  too  major  a  procedure  to  con- 
sider for  what  could  be  gained. 

Q.  What  would  you  say  the  recovery  has  been? 
You  have  examined  him  recently? 

A.     I  would  say  that 

Q.    As  to  his  burns'? 

A.  He  has  made  a  good  recovery  except  for 
these  burns.  The  scars,  because  there  are  several 
on  his  forehead,  change  his  appearance.  The  two 
little  scars  on  the  inner  side  of  each  eye  pull  his 
eyelid  down  when  he  uses  his  eyebrows  for  expres- 
sion. There  is  a  scar  across  the  crease  at  the  side 
of  his  nose  on  the  right  that  changes  his  appear- 
ance somewhat,  and  the  outer  tip  of  his  lip  is 
pulled  up  by  another  scar.  Then  on  his  chin,  the 
skin  is  somewhat  lumpy  from  scarring. 

Q.  Do  you  ascribe  any  reason  for  the  face  to 
exude  at  the  present  time,  that  is,  erupt  with  vari- 
ous matter  and  so  on? 

A.  The  skin  has  healed  a  burn.  The  scar  tissue 
is  thin  and  is  vulnerable  to  any  irritation,  rubbing 
or  wind,  for  instance.  It  will  very  easily  form  tiny 
ulcers  that  will  weep  serum.  They  will  heal  again 
but  that  skin  over  a  scar  is  not  as  durable  as  normal 
skin,  and  can  very  easily  [167]  form  tiny  ulcers 
from  time  to  time.    It  is  more  sensitive  than  normal 
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skin.    It  isn't  as  hardy,  not  as  protective  as  normal 

skin. 

Q.    Are  those  ulcers  painful  when  they  exude? 

A.     They  may  be  if  they  become  inflamed. 

Q.  Is  this  type  of  injury  liable  to  pain  in  the 
future,  that  is,  if  there  are  exudations'? 

A.  With  an  ulceration  and  inflammation  in  a 
scar,  it  would  be  temporarily  painful. 

Q.  How  long  do  you  think  these  exudations 
might  continue  from  your  experience  with  burns 
of  this  nature? 

A.  The  skin  is  permanently  changed  and  at  any 
time  in  the  future  they  can  form  these  tiny  ulcer- 
ations. 

Q.  You  treated  him,  you  stated,  during  all  these 
58  days  in  the  hospital.  How  long  did  the  suffering 
and  the  pain  continue,  if  you  remember? 

A.  He  still  was — his  misery,  his  pain  and  suffer- 
ing decreased  as  the  burns  healed.  At  the  time  he 
left  the  hospital  there  were  still  some  areas  not 
completely  healed  and  he  still  had  some  discomfort 
from  them.  His  amount  of  pain  at  that  time,  at  the 
end  of  58  days,  I  don't  believe  would  be  described 
as  suffering.    He  was  miserable  from  it,  though. 

Q.  Did  you  render  a  statement  for  your  serv- 
ices? 

A.  I  rendered  a  statement  to  the  Department 
of  Labor  [168]  and  Industries,  yes. 

Q.    Have  you  been  paid?  A.     No. 
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Q.  What  was  the  value  of  your  services?  What 
was  the  statement,  the  amount  of  the  statement? 

A.     That  I  don't  remember  exactly. 

Q.  We  have  here  a  statement  for  $113.  Is  that 
a  reasonable  fee  for  your  services? 

The  Court:    Let  it  be  marked. 

(Bill  marked  Plaintiff's  Exhibit  20  for  iden- 
tification.) 

The  Witness:  Yes,  that  is  on  the  basis  of  the 
Department  of  Labor  and  Industries  fee  schedule, 
and  that  would  be  reasonable  for  58  days'  care  in 
the  hospital. 

The  Court:  What  amount  would  you  say  would 
be  a  reasonable  charge  for  your  services  at  that 
time? 

The  Witness:     $113. 

(Hospital  statement  marked  Plaintiff's  Ex- 
hibit 21  for  identification.) 

Mr.  Ben  Maslan:  I  think  counsel  agrees  that  is 
a  reasonable  statement  from  the  hospital  and  may 
be  [169]  admitted,  that  is  my  understanding. 

Mr.  Preston:     That  is  correct. 

The  Court:     Do  you  offer  Plaintiff's  Exhibit  20? 

Mr.  A.  L.  Maslan:  Yes,  Your  Honor.  That  is 
the  hospital  bill. 

The  Court:     Ask  the  witness  what  it  is. 

Q.     What  is  that,  Doctor?  A.     $580. 

The  Court:     What  does  it  concern,  or  state? 
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The  Witness:  It  is  a  statement  from  the  Ta- 
coma  General  Hospital  for  Mr.  Oscar  Haynes. 

The  Court:  The  Tacoma  Hospital  bill,  is  that 
what  it  is*? 

The  Witness:     Yes,  sir. 

Q.     For  what  period  of  time  is  that? 

A.     February  21st  through  April  18th,  1948. 

Q.     How  much  does  that  show? 

A.     $580.42. 

Q.  Would  you  say  that  is  a  reasonable  bill  for 
the  amount  of  services  that  have  been  rendered? 

A.    Yes. 

The  Court:     Do  you  offer  Plaintiff's  Exhibit  21? 

Mr.  A.  L.  Maslan:     Yes,  Your  Honor. 

The  Court:     It  is  admitted.  [170] 

(Plaintiff's  Exhibit  21  received  in  evidence.) 

Mr.  A.  L.  Maslan:  You  may  take  the  witness, 
counsel. 

Mr.  Preston :     I  have  no  questions. 

Mr.  A.  L.  Maslan:     Pardon  me,  one  question. 

Q.  After  examining  Oscar,  could  you  prognos- 
ticate as  to  how  his  face  would  look  a  year  or  two 
from  now,  or  would  you  say  his  face  will  appear 
the  same? 

The  Court:  Has  the  plaintiff  been  presented  to 
you  for  such  an  examination  lately?  If  not,  he 
may  be  presented  now.  Just  look  at  him,  have  the 
question  read  and  answer  the  question.  Read  the 
question. 
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(Last  question  read  by  reporter.) 

The  Witness:  I  would  say  the  face  would  ap- 
pear practically  the  same  as  it  does  now  in  a  year 
or  two.  The  color  of  the  areas  on  his  forehead 
will  probably  fade,  but  they  will  become  whiter  and 
it  will  be  just  as  noticeable. 

Q.  Do  you  then  consider  these  facial  injuries  as 
permanent  ?  A.    Yes. 

Mr.  A.  L.  Maslan:     Take  the  witness. 

Mr.  Preston:     No  questions. 

The  Court:  The  doctor  may  be  permanently  ex- 
cused. [171] 

(Witness  excused.) 

The  Court:  Remember  the  Court's  previous  ad- 
monitions against  discussing  this  case  with  anyone, 
and  concerning  the  conditions  under  which  you  may 
receive  information,  and  do  not  receive  informa- 
tion in  any  other  way.  Be  sure  to  remember  and 
heed  the  Court's  admonitions.  I  think  we  should 
be  able  to  begin  by  9:30  tomorrow  morning  and 
the  jurors  are  excused  until  that  time  and  may 
now  retire.  Counsel  and  I  have  some  work  to  do 
this  evening. 

Court  will  be  at  recess  until  8:30  this  evening. 

(At  7:00  o'clock  p.m.,  Tuesday,  November 
22,  1949,  proceedings  recessed  until  8:30  o'clock 
p.m.,  Tuesday,  November  22,  1949.) 
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Seattle,  Washington,  November  22,  1949, 
8:30  o'clock,  P.M. 

(Argument  had  by  respective  counsel  on  be- 
half of  plaintiff  and  defendant.)  [172] 

The  Court:  So  far  as  any  evidence  up  to  this 
time  is  concerned,  there  is  nothing  that  justifies 
the  Court  in  submitting  this  issue  to  the  jury.  The 
undisputed  fact  so  far  is  that  this  accident  took 
place  on  premises  wholly  disconnected  from  the 
plant  and  industrial  operations  of  the  defendant. 
Any  extra  hazardous  work  which  the  defendant 
may  have  been  doing  in  connection  with  the  defend- 
ant 's  industry  had  ceased  long  before  this  accident 
happened  with  respect  to  the  cause  of  this  acci- 
dent. This  pipe  which  exploded  or  which  produced 
an  explosion  when  the  walls  of  the  pipe  were  bro- 
ken by  the  sledge  hammer  was  wholly  disconnected 
from  any  present  or  then  existing  activities  in  the 
defendant's  industrial  operation.  This  pipe  which 
produced  an  explosion  when  the  walls  of  the  pipe 
were  broken  had  become  wholly  disconnected  from 
service  so  far  as  the  operations  of  the  defendant's 
plant  and  facilities  in  the  defendant's  extra  hazard- 
ous business  were  concerned. 

Such  disconnection  from  service  was  just  as  effec- 
tive as  if  the  power  transmission  cable  or  the  elec- 
tric wire  in  the  Weifenbach  case  had  been  severed 
by  pliers  two  miles  from  the  place  where  the  plain- 
tiff in  the  Weifenbach  case  was  injured,  and  had 
been  discarded  and  entirely  thrown  away,  and  after 
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it  had  [173]  been  so  discarded  the  plainti:ff  had 
stumbled  upon  it  and  thereby  had  sustained  an  in- 
jury. In  such  a  situation,  the  wire  could  not  have 
been  reasonably  held  to  have  been  connected  with 
the  City  of  Seattle's  electric  distribution  system, 
and  in  that  situation  the  wire  would  not  have  been 
in  service,  and  as  to  it  the  City  of  Seattle  would  not 
have  been  engaged  in  extra  hazardous  employment 
or  operation.  And  so  here,  this  pipe  for  an  ap- 
preciable time  before  this  accident  was  disconnected 
from  any  extra  hazardous  operations  of  the  de- 
fendant in  its  industry  and  had  been  separated 
from  its  plant  and  delivered  to  the  plant  of  a  total 
stranger  so  far  as  the  defendant's  industry  and 
extra  hazardous  operations  in  industry  were  con- 
cerned. And  just  as  in  the  Gephart  case,  the  de- 
fendant was  not  in  the  course  of  any  extra  hazard- 
ous employment  at  the  time  of  the  accident  so  far 
as  the  instrument  or  thing  which  caused  the  acci- 
dent was  concerned. 

The  plaintiff,  therefore,  has  the  right  to,  as  he 
alleges  he  has  elected  to  do,  seek  his  remedy  by 
suit  against  the  defendant  rather  than  to  take  the 
benefits  provided  by  the  Workmen's  Compensation 
Act  of  the  State  of  Washington,  and  any  defense 
pleaded  by  the  defendant  by  which  the  defendant 
claims  an  exemption  under  the  proviso,  ''that  no 
action  may  be  [174]  brought  against  any  employer 
or  any  workman  under  this  Act  as  a  third  person  if 
at  the  time  of  the  accident  such  employer  or  such 
workman  was  in  the  course  of  any  extra  hazardous 
emplojrment  under  this  Act  ..."  does  not  apply 


vs.  Oscar  Virgil  Haynes  175 

to  the  facts  so  far  developed  in  this  case,  and  does 
not  establish  any  right  in  the  defendant  to  plead  the 
defendant's  first  affirmative  cause  of  action.  The 
proof  so  far  establishes  positively  the  lack  of  de- 
fendant's qualification  to  assert  the  defense  under 
this  proviso  which  I  have  just  read. 

Has  anyone  anything  further  to  say  with  respect 
to  any  other  practical  aspects  of  pleading  or  of 
proof,  if  any  proof  is  available. 

Mr.  Starin:  In  the  light  of  the  Court's  ruling, 
we  intend  to  make  an  offer  of  proof  of  the  facts 
which  we  have  alleged  for  the  purpose  of  the  rec- 
ord. We  presume  that  there  will  be  some  time 
available  tomorrow  for  that  purpose. 

The  Court:     Do  you  have  the  offer  of  proof? 

Mr.  Starin:  We  do  not  have  it  in  such  form 
at  this  moment,  Your  Honor,  as  we  would  like  to 
have  it. 

The  Court:  The  other  detail  that  I  had  in  mind 
in  asking  you  if  there  was  anything  further  to  be 
said  was  this:  This  ruling  does  not  preclude  the 
right  of  defendant  to  offer  evidence,  if  the  defend- 
ant has  any,  [175]  that  this  accident  took  place  on 
the  defendant's  premises,  or  any  other  evidence 
that  would  tend  to  prove  that  this  pipe  was  not 
severed  from  the  service  of  defendant's  extra  haz- 
ardous operations,  if  there  is  any  such  proof  of  that 
kind  or  evidence  of  that  kind  available  at  this  time. 
I  take  it  from  the  developments  so  far  that  it  is  not 
likely  that  there  is  available  to  defendant  any  such 
evidence  as  that  kind  I  now  mention. 
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Of  course,  this  Court  does  not  know  what  the  evi- 
dence is  or  is  likely  to  be.  Up  to  now  I  do  not 
see  any  promise  of  any  such,  but  I  am  speaking 
with  reference  to  the  situation  as  it  now  is  on  the 
proof  which  has  now  come  in,  and  I  am  certain  that 
up  to  now  you  are  not  entitled  to  have  this  issue 
submitted  to  the  jury  on  any  evidence  that  has 
been  received  up  to  this  time.  Unless  there  is 
brought  out  before  the  jury  some  evidence  whicli 
will  justify  the  submission  of  this  issue  to  the  jury, 
at  a  proper  time  the  Court  would  be  disposed  to 
rule  upon  a  motion  similar  to  that  which  is  here 
now  before  the  Court,  that  the  motion  should  be 
granted,  which  would  leave  the  Court  after  such 
granting  without  that  issue  before  the  Court  and 
jury  and  would  relieve  the  Court  of  any  necessity 
of  instructing  the  jury  concerning  any  such  issue 
as  that  tendered  by  the  [176]  defendant's  first  af- 
firmative defense. 

I  indulge  that  further  thinking  so  as  to  project 
ourselves  into  the  future.  It  seems  to  me  at  the 
present  it  is  not  necessary  for  the  Court  to  rule 
upon  this  motion  because  the  case  is  not  finished 
yet,  and  as  long  as  the  case  is  not  finished,  I  have 
no  right  to  say  now  that  there  not  only  is  not  or 
will  not  be  any  evidence  which  will  entitle  the 
defendant  to  submit  that  issue  to  the  jury. 

Mr.  Preston :  Our  offer  of  proof  will  go,  I  might 
say,  to  these  points  which  we  concede  are  essential 
and  proper,  but  under  Your  Honor's  ruling  I  pre- 
sume the  offer  would  be  denied;  namely,  that  the 
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defendant  was  at  all  times  concerned  since  the  in- 
ception of  its  plant,  the  opening  of  its  plant,  a  con- 
tributor to  the  fund  for  extra  hazardous  employ- 
ment, was  not  in  default  thereunder;  and  secondly, 
that  all  employees  in  the  plant  of  the  defendant 
were  at  all  times  since  the  opening  of  the  plant 
in  1928  engaged  in  extra  hazardous  employment 
and  so  classified  under  the  act  and  premiums  paid 
accordingly.  That,  I  assume,  possibly  the  other 
counsel  will  stipulate  to  be  the  fact,  although  we 
will  make  an  offer  of  proof.  Under  Your  Honor's 
present  indicated  ruling,  that  would  be  probably 
ruled  as  incompetent.  [177] 

We  are  not  attempting  to  show  that  the  injury 
to  the  plaintiff  happened  any  other  place  than  has 
been  disclosed  in  the  evidence,  nor  will  we  contend 
that  the  pipe  in  question  w^as  not  in  the  Frank 
Powser  yard  at  that  time. 

The  Court:  I  assume  you  will  not  contend  that 
the  pipe  in  question  had  for  an  appreciable  length 
of  time  been  disconnected  from  service  in  the  de- 
fendant 's  extra  hazardous  industrial  operations  *? 

Mr.  Preston:  The  evidence  shows  and  we  will 
concede  it  to  be  the  fact  it  was  part  of  the  system 
until  it  was  sold  on  this  day. 

The  Court:  Until  it  was  disconnected  and  put 
in  the  salvage? 

Mr.  Preston:  No,  on  that.  Your  Honor,  the  evi- 
dence shows  that  even  after  it  was  disconnected 
and  taken  out  of  the  system  proper  that  it  was 
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kept  there  as  a  spare  until  it  was  decided  to  be 
sold  on  this  day. 

The  Court:  But  it  had  not  been  in  use  since  it 
was  disconnected'?    It  had  not  been  in  actual  use? 

Mr.  Preston:  Not  in  physical  use,  it  was  stand- 
ing by  as  a  spare  and  was  part  of  our  system  in 
that  respect.  That  is  what  the  evidence  shows  up 
to  now  and  we  will  not  contend  otherwise. 

In  addition  to  that,  Your  Honor,  our  [178]  offer 
will  show  when  it  is  made  that  the  plaintiff  w^as 
at  all  times  during  the  happenings  here  concerned 
a  workman  under  the  act  and  classified  under  the 
extra  hazardous  employment.  In  fact,  we  will  also 
show  that  as  bearing  on  that — we  would  offer  to 
show  that  he  applied  for  and  received  compensa- 
tion under  the  act  as  an  extra  hazardous  employee. 

The  Court:     By  virtue  of  the  accident? 

Mr.  Preston:     Yes. 

Mr.  Ben  Maslan:     He  elected  to. 

The  Court:  What  evidence  is  there  in  the  rec- 
ord of  the  last  fact  stated  by  Mr.  Ben  Maslan? 

Mr.  Ben  Maslan:  If  there  is  any  question  about 
it,  we  will  present  af&nnative  evidence  on  this.  Your 
Honor. 

The  Court:  I  have  noted  that  that  has  been 
stated  more  than  once  this  evening,  and  I  do  not 
recall  having  brought  to  my  attention  during  the 
trial,  any  evidence  of  that  election,  and  I  believe 
that  there  is  something  in  the  law  touching  the 
necessity  of  such. 

Mr.  Ben  Maslan:     It  may  very  w^ell  be  that  the 
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mere  bringing  of  suit  is  election,  Your  Honor.  At 
the  time  of  counsel's  offer,  we  will  present  this 
other  matter. 

The  Court:     Is  there  anything  else?  [179] 

Mr.  Starin:  At  the  conclusion  of  the  testimony 
of  Mr.  Driskell,  the  question  was  asked  as  to 
whether  or  not  a  similar  accident  had  occurred  pre- 
viously, and  the  Court  reserved  ruling. 

The  Court :  The  Court  sustained  the  defendant 's 
objection  to  that  inquiry,  and  I  made  a  statement 
that  unless  counsel  convinced  me  this  evening  that 
I  was  wrong,  the  ruling  would  stand. 

Mr.  Ben  Maslan:  We  have  discussed  it  and  we 
are  satisfied  that  we  should  not  press  the  issue  at 
this  time. 

The  Court:  I  will  excuse  counsel  until  10:00 
o'clock.  Court  is  adjoui'ned  until  tomorrow  morn- 
ing at  9:30. 

(At  10:30  o'clock  p.m.,  Tuesday,  November 
22,  1949,  proceedings  recessed  until  Wednesday, 
November  23,  1949,  at  9:30  o'clock  a.m.)  [180] 

Seattle,  Washington,  November  23,  1949 
10:00  o'clock,  A.M. 

The  Court:  Let  the  record  show  that  all  jurors 
are  present  and  also  all  parties  on  trial  with  their 
counsel. 

I  might  explain  to  the  jurors  that  the  proceed- 
ings in  Court  last  night  were  longer  than  we  an- 
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ticipated  and  the  Court  expressly  excused  counsel 
and  parties  until  this  hour. 

Mr.  Driskell  will  resume  the  stand  for  further 
examination. 

J.  M.  DRISKELL 

Direct  Examination 
(Continued) 

By  Mr.  A.  L.  Maslan : 

Q.  Will  the  reporter  please  read  the  last  ques- 
tion and  answer  % 

(Last  question  read  by  reporter  as  follows : 

''Q.  Would  you  make  known  to  the  jury  the 
dates  on  these,  please? 

A.  I  will,  I  am  just  getting  around  to  the 
description  of  it.  [181] 

Q.     Go  ahead. 

A.  A  weight  slip  from  the  Aaberg  Fuel 
Company,  dated  February  12th,  5,190  pounds. 
There  was  another  dated  February  12th  from 
the  Aaberg  Fuel  Company,  the  net  of  6,690 
pounds.  There  was  another  one  February  13th 
from  the  Aaberg  Fuel  Company  in  the  amount 
of  5,070  pounds.  There  was  a  second  load  on 
the  13th  from  the  Aaberg  Fuel  Company  with 
a  total  weight  of  6,230  pounds,  and  there  was 
one  from  the  City  Scales  dated  February  18th 
for  4,875  pounds.") 

The  Court:  With  regard  to  coming  in  or  going 
out  of  your  industrial  plant  premises,  in  what  man- 
ner were  these  transactions  handled?    In  what  clas- 
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(Testimony  of  J.  M.  Driskell.) 
sification  were  they?    Were  those  transactions  con- 
cerning materials  coming  in  or  going  out  of  your 
plant  facilities? 

The  Witness:     Material  going  out. 

Q.  Mr.  Driskell,  under  whose  supervision  were 
these  loads  of  scrap  iron  weighed? 

A.     I  don't  quite  get  what  you  mean  on  that. 

Q.    Where  were  they  weighed,  do  you  know? 

A.  These  various  places  that  I  read,  Aaberg 
Fuel  Company  and  City  Scales. 

Q.     Those  are  public  scales,  are  they? 

A.     I  believe  they  are. 

Q.     They  are  outside  of  the  plant,  [182]  are  they? 

A.    Yes,  sir. 

The  Court:     Whose  plant? 

Q.  Outside  of  the  plant  of  the  Pennsylvania 
Salt  Manufacturing  Company? 

A.     That's  right. 

Q.  Did  you  point  out  the  scrap  and  did  Mr. 
Powser  then  take  them  and  weigh  them  outside 
the  plant,  is  that  the  procedure? 

A.  I  wouldn't  know  about  that,  because  I  don't 
dispose  of  it. 

Q.     I  beg  your  pardon? 

A.  I  wouldn't  know  about  that  because  I  do  not 
dispose  of  the  scrap. 

Q.    Who  delivered  those  weight  slips  to  you? 

A.  Actually,  they  didn't  come  to  me.  They  came 
to  some  of  my  employees  and  they  probably  came 
through  from  Mr.   Nelson. 
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(Testimony  of  J.  M.  Driskell.)      * 

Q.     They  came  from  Mr.  Nelson'? 

A.    I  believe  so. 

Q.  How  did  you  come  to  the  invoice  dated  Feb- 
ruary 24th,  that  is,  how  did  you  come  to  make 
that  invoice  dated  February  24th'? 

A.  That  would  be  the  date  when  the  slips  would 
all  be  in,  and  they  would  be  sure  there  would  be 
no  further  slips  coming  in,  so  one  billing  would 
cover  the  whole  [183]  transaction. 

Q.  Then  the  bill  of  February  24th  would  cover 
the  transaction  of  all  the  scrap  iron  which  had  been 
delivered  to  Mr.  Powser,  the  dates  of  February  11, 
12,  13  and  so  forth'? 

A.     From  the  12th  to  the  18th. 

Mr.  A.  L.  Maslan:     That  is  all. 

The  Court:     You  may  cross-examine. 

Mr.  Preston:     No  questions. 

The  Court:    You  may  be  excused. 

(Witness  excused.) 

PAUL  E.  NELSON 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 

Q.    Your  name  is  Paul  E.  Nelson? 

A.    Yes,  sir. 

Q.    Where  do  you  live*? 
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(Testimony  of  Paul  E.  Nelson.) 

A.     225  South  60th,  Tacoma,  Washington. 

Q.     Where  are  you  employed? 

A.     Pennsylvania  Salt  Manufacturing  Company. 

Q,     What  is  your  position  there? 

A.     Store  keeper. 

Q.  How  long  have  you  been  employed  as  such 
store  keeper  at  that  plant? 

A.     For  about  two  and  a  half  years. 

Q.  Were  you  employed  as  such  store  keeper 
during  the  month  of  February,  1948,  at  the  Penn- 
sylvania Salt  Manufacturing  Company  plant  in 
Tacoma?  A.     Yes,  sir. 

Q.  What  does  that  position  of  yours  entail,  that 
is,  what  are  your  duties  as  such  store  keeper? 

A.  Well,  I  wouldn't  know  how  to  explain  that, 
charge  of  the  storeroom  and  supplies. 

The  Court:  What  kind  of  work  did  you  do  in 
February,  1948?  Describe  some  of  the  duties  per- 
formed by  you  in  that  capacity. 

The  Witness :    Inventorying  the  suiDplies  on  hand. 

Q.  In  relation  to  your  duties,  do  you  have  charge 
of  the  disposal  of  the  scrap  iron  materials  and  used 
pipe  belonging  to  the  plant?  A.     Yes,  sir. 

Q.  During  the  month  of  February  did  you  have 
charge  of  such  disposal  ?  A.     Yes,  sir. 

Q.  That  is,  February,  1948.  Does  that  also  in- 
clude [185]  used  pipe  and  discarded  pipe? 

A.    Yes,  sir. 

Q.     Do  you  recall  having  any  transactions  in  re- 
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lation  to  the  sale  of  used  scrap  and  discarded  pipe 

to  Mr.  Frank  Powser?  A.     Yes,  sir. 

Q.  What  particular  duty  did  you  have  in  rela- 
tion to  such  disposal  or  sale  'f 

A.  I  would  call  Mr.  Frank  Powser  and  tell  him 
that  we  had  some  scrap  for  sale  and  he  would  send 
his  truck  down. 

Q.     Did  he  do  this?  A.     Yes,  sir. 

Q.  Did  you  have  anything  to  do  with  the  allocat- 
ing or  pointing  out  of  the  particular  scrap  iron  and 
pipe  to  Mr.  Powser  or  his  assistants'? 

A.     Yes,  sir. 

Q.  Will  you  state  the  circumstances  in  relation 
thereto,  please'^ 

A.  Well,  we  have  a  certain  spot  for  scrap  iron, 
pipe,  and  there  is  other  places  in  the  yard  that 
would  be  surplus  or  discarded  material. 

Q.  What  happens  to  the  scrap  iron  or  discarded 
pipe?  Do  you  place  it  in  one  or  two  different  spots 
or  locales  in  your  yard?  [186] 

A.  Well,  small  stuff  would  be  placed  in  a  certain 
spot  and  larger  discarded  material  would  be  placed 
in  another  location. 

Q.  Would  you  please  look  at  Exhibits  1,  2,  3 
and  4  and  7,  8,  9  and  10  of  the  plaintiff  and  state 
to  the  jury  what  those  exhibits  portray? 

A.     That  is  a  pipe  coil  that  was  in  our  yard. 

Q.  Do  you  recall  whether  you  sold  that  in  addi- 
tion to  other  scrap  to  Frank  Powser? 

A.    Well,   it   looks   familiar   but   I   couldn't,  be 
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certain  if  it  was  or  not  because  at  that  time  I  wasn't 

familiar 

Q.  What  was  customarily  done  in  the  sale  of 
scrap  iron  and  scrap  pipe? 

A.  Well,  when  Mr.  Powser  would  bring  in  the 
weight  certificate  or  weight  slip,  then  I  would  make 
out  the  shipping  memorandum  and  turn  it  over  to 
the  main  office. 

Q.  What  did  you  do  before  you  got  the  weight 
slip?  There  were  some  proceedings  before  you  got 
the  weight  slip,  w^ere  there  not? 

A.  I  couldn't  do  anything  until  I  got  the  weiglit 
slip. 

Q.  How  did  you  happen  to  get  them?  What 
did  Mr.  Powser  have  to  do  before  he  could  get  the 
weight  slips? 

A.  He  would  have  to  take  it  down  to  those 
certified  scales  to  be  weighed.  [187] 

Q.     Those  are  all  certified  scales?  A.     Yes. 

Q.  That  would  be  subsequent  to  the  time  that 
he  picked  up  this  scrap,  and  he  picked  up  the  scrap 
subject  to  your  direction,  isn't  that  so? 

A.     That's  right. 

Q.  Do  you  know  where  that  particular  type  of 
pipe  came  from? 

A.  No,  I  don't.  That  was  before  I  went  to  work 
there. 

Q.  Did  you  ever  see  that  pipe  in  place  in  your 
plant?  A.     No,  I  haven't. 

Q.     When  was  the  first  time  you  saw  that  pipe? 
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A.    When  I  saw  these  pictures. 

Q.  Is  that  the  first  time  you  remember  seeing 
the  pipe? 

The  Court:  I  understood  from  your  previous 
statements  that  you  were  doing  this  kind  of  work 
for  yoiur  employer  during  the  month  of  February, 
1948,  and  do  you  now  say  you  were  not  doing  this 
kind  of  work  at  that  time  % 

The  Witness:  Yes,  I  was  but  the  pipe — I  can't 
recollect  seeing  that  pipe  at  the  time  of  disposal. 

Q.  Do  you  not  state  you  saw  that  pipe  in  the 
scrap  [188]  pile*? 

A.     It  looks  familiar,  yes. 

Q.  If  you  were  advised  by  the  evidence  and  by 
Mr.  Powser  that  that  pipe  was  taken  from  your 
yard  pursuant  to  your  direction,  would  you  state 
that  is  true  or  untrue'? 

A.     I  would  say  it  was  true. 

Mr.  Preston:  That  is  not  a  proper  question,  if 
the  Court  please. 

The  Court:  The  objection  is  sustained.  The  an- 
swer is  stricken  and  the  jur)^  will  disregard  it. 

Q.  Did  you  ever  see  any  pipe  similar  to  that 
in  the  scrap  pile?  A.     No,  I  haven't. 

Q.  Did  you  have  occasion  to  dispose  of  pipe  of 
any  kind  in  the  scrap  pile  ?  A.     Well,  yes. 

Mr.  A.  L.  Maslan:     That  is  all. 

The  Court:    You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Preston: 

Q.  Did  you  or  someone  else  determine  what  was 
to  be  sold  and  what  was  to  be  retained  out  of  those 
materials  that  were  not  being  actually  used  in  the 
operation  of  this  plant? 

A.  On  this  particular  subject  it  was  another 
person.  [189] 

Q.     Who  would  that  be? 

A.     Mr.  Cliffe. 

Q.  Then  I  take  it  that  this  particular  pipe  was 
sold  under  the  direction  of  Mr.  Cliffe  rather  than 
yourself?  A.     That  is  right. 

Q.  You  simply  were  an  instrumentality  in  call- 
ing Mr.  Powser,  whoever  you  wanted  to  sell  it  to, 
to  come  over  and  see  it?  A.     Yes,  sir. 

Q.  To  see  what  Mr.  Cliffe  had  decided  they  no 
longer  needed,  is  that  right?  A.     Yes,  sir. 

Q.  Is  it  or  is  it  not  true  that  materials  were 
kept  during  the  war  years  and  afterwards  in  the 
yard  adjoining  the  plant  of  the  defendant  for  pos- 
sible replacement  use?  A.     Yes,  sir. 

Q.  If  you  remember,  will  you  tell  the  jury 
whether  or  not  coils  similar  to  the  one  that  is  pic- 
tured which  you  have  before  you  were  so  kept  in 
the  yard  adjoining  the  plant  of  the  defendant,  if 
you  remember? 

A.  Well,  I  don't  know  of  any  coil  similar  to  this 
one  being  in  the  yard. 

Q.     At  any  place?  A.     No. 
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Q.  When  did  you  come  to  work  for  the  com- 
pany? [190]  A.     March  4,  1947. 

Q.  Where  is  your  office  and  where  do  you  work 
from  with  respect  to  this  particular  plant? 

A.     I  work  in  the  storeroom  and  shop  combined. 

Q.  Is  that  part  in  the  building  of  the  plant  as 
distinguished  from  a 'separate  building  which  houses 
the  office  force? 

A.     Yes,  it  is  inside  the  plant. 

Q.  You  are  actually  inside  the  plant  and  your 
duties  keep  you  inside  the  plant,  is  that  correct? 

A.    Yes. 

Q.  And  this  other  building,  this  office  building 
that  I  am  speaking  of,  contains  the  office  and  steno- 
graphic help,  is  that  right? 

A.     That  is  right. 

Q.    A  separate  building? 

A.     That  is  right. 

Mr.  Preston:    That  is  all. 

Mr.  A.  L.  Maslan :    That  is  all. 

The  Court:    You  may  step  down. 

(Witness  excused.)  [191] 

FRANCIS  P.  OWENS 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan: 

Q.     What  is  your  name,  please? 
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A.     Francis  P.  Owens. 

Q.    Where  do  you  live? 

A.     In  Seattle,  Washington. 

Q.    What  is  the  street  address,  please? 

A.     2729-38th  S.  W. 

Q.     What  is  your  occupation? 

A.     I  am  a  chemist. 

Q.     What  type  of  chemist? 

A.     Analytical  and  consulting  chemist. 

Q.     What? 

A.    Analytical  and  consulting  chemist. 

Q.     Where  are  you  employed? 

A.     I  am  employed  by  Laucks  Laboratories,  Inc. 

Q.     How  long  have  you  been  employed  there? 

A.  I  have  been  employed  by  Laucks  since  May 
of  1934. 

Q.     In  what  capacity?  [192] 

A.  In  varying  capacities  from  sampler  to  chem- 
ist to  chief  chemist. 

Q.     Where  are  you  graduated  from? 

A.  I  was  graduated  from  the  State  College  of 
Washington  with  a  degree  of  Bachelor  of  Science 
in  chemistry  in  June  of  1933. 

Q.  And  you  have  furthered  your  studies  since 
that  time? 

A.  I  took  some  graduate  work  at  the  University 
of  Washington  in  1940. 

Q.     Just  what  does  your  work  entail? 

A.  Our  work  entails  examining  and  testing  the 
various  commodities  and  products  that  are  submit- 
ted to  us  by  clients  who  have  analytical  work  to 
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do   and   do   not   have   the   facilities   themselves   to 

do  it. 

Q.  Do  you  recall  analyzing  a  chemical  for  me 
some  time  in  August,  1948?  A.     Yes,  sir. 

Q.     What  was  it  that  you  analyzed? 

A.  You  submitted  several  samples  to  our  labora- 
tory, among  them  being  a  pint  milk  bottle  con- 
taining some  liquid,  and  also  some  sediment,  and 
several  items  of  clothing  including  a  hat  and  pants. 

Q.     Do  you  have  that  clothing  with  you? 

A.     Yes,  sir.  [193] 

Q.     By  the  way,  where  did  you  get  that  clothing? 

A.     It  was  submitted  to  me  personally  by  you. 

Q.     Was  there  anyone  else  with  me  at  that  time? 

A.  There  were  two  other  gentlemen  with  you, 
there  was  a  Mr.  Albert  Hanan  and  another  gentle- 
man, I  forget  his  name  at  the  moment. 

Q.     Was  the  man  George  Haynes? 

A.     Yes,  sir,  that  was  the  name. 

Q.  Do  you  have  that  clothing  with  you  that  was 
submitted  to  you?  A.     Yes,  sir. 

Q.    Would  you  produce  that,  please? 

(Clothing  marked  Plaintiff's  Exhibit  22  for 
identification.) 

Mr.  A.  L.  Maslan:  That  will  be  connected  up 
later  as  being  the  clothing,  if  there  is  any  question, 
Your  Honor. 

Q.  Is  that  clothing  safe  to  handle  at  the  present 
time? 
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A.  Well,  there  are  still  some  corrosive  materials 
on  it.    It  would  be  best  not  to  get  it  on  your  hands. 

The  Court:  Let  counsel  on  each  side  see  Plain- 
tiff's Exhibit  22  for  identification. 

Mr.  Preston:  I  can't  see  anything.  It  is  all 
covered  with  paper. 

Q.  Would  you  take  that  out,  please  *?  Mr.  Owens, 
did  you  have  occasion  to  test  the  contents  of  the 
bottle?  A.     Yes,  sir. 

Q.  What  did  you  find  the  contents  of  the  bottle 
to  be? 

The  Court :  Is  the  bottle  mentioned  by  you  pres- 
ent among  those  articles  marked  as  Plaintiff's  Ex- 
hibit 22? 

Mr.  A.  L.  Maslan:     Yes,  Your  Honor. 

The  Court:    I  asked  the  witness. 

The  Witness :    Yes. 

Q.  Did  you  have  occasion  to  analyze  the  con- 
tents of  that  bottle?  A.    Yes,  sir. 

Q.  What  did  you  find  the  contents  of  that  bot- 
tle to  be? 

A.  I  find  that  it  contained  approximately  48  per 
cent  by  volume  of  sulphuric  acid,  and  it  had  a  resi- 
due in  it  which  consisted  essentially  of  iron  sul- 
phate. 

Q.     Is  iron  sulphate  a  salt?  A.     Yes,  sir. 

Q.  Did  you  in  addition  have  occasion  to  analyze 
any  of  the  chemicals  or  salts  that  were  taken,  if 
they  were,  from  the  clothing  that  was  submitted  to 
you?  A.     Yes,  sir.  [195] 
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Q.  What  did  you  find  to  be  tTie  chemical  com- 
position of  that  material  or  salt? 

A.  Portions  of  clothing  that  were  disintegrated, 
as  evidenced  by  looking  at  them,  were  removed  and 
put  in  water  and  boiled  to  dissolve  any  residue  that 
might  be  in  them,  and  then  this  water  was  filtered 
from  the  clothing  and  was  tested  to  determine 
whether  or  not  there  was  sulphate  present  in  it, 
and  also  to  determine  the  reaction  or  acidity  of  the 
water  to  give  me  an  idea  whether  or  not  the  nature 
of  the  sulphates  could  have  been  of  an  acid  charac- 
ter. 

Q.  What  did  you  find  to  be  the  chemical  com- 
position 1 

A.  I  found  that  all  of  the  samples  that  were 
tested  did  contain  sulphates  and  that  the  reaction 
was  on  the  acid  side  by  an  appreciable  amount. 

Q.  How  much  would  you  say  they  were  on  the 
acid  side"? 

A.  Well,  a  quantiative  measurement  was  not 
made  of  this,  but  the  water  w^as  tested  qualitatively 
with  litmus  to  determine  its  Ph — and  by  Ph  I 
mean  the  acidity  of  the  water.  A  neutral  solution 
is  said  to  have  a  Ph  of  7,  while  if  it  is  acid,  it  drops 
down  to  zero,  from  7  to  zero;  and  if  it  is  alkaline, 
the  Ph  number  is  from  7  to  14.  The  water  that 
portions  of  this  clothing  were  boiled  in  had  a  Ph 
of  approximately  2,  it  could  have  been  less,  which 
would  indicate  it  was  high  on  the  acid  side.  [196] 

Q.     What  acid  was  if?    When  you  say  "on  the 
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acid  side"  what  acid  do  you  have  reference  to? 

A.  Sulphuric  acid.  Qualitative  tests  were  also 
made  for  other  acids  such  as  chlorides  and  phos- 
phates and  none  of  those  were  detected,  and  the 
main  was  sulphate,  so  it  was  our  opinion  it  was 
sulphuric  acid. 

Q.  Would  a  chemical  which  contains  a  Ph  of  2 
indicate  a  weak  or  a  strong  acid  solution*? 

A.     It  would  be  on  the  strongly  acid  side. 

Q.  Would  that  strength  of  an  acid  be  highly 
corrosive  *?  A.     Yes,  sir. 

Q.  Would  you  consider  it  dangerous  to  human 
life*? 

A.  Well,  I  would  consider  it  corrosive  to  the 
extent  that  it  could  cause  burns,  could  cause  flesh 
burns. 

Q.  Indicating  the  clothing  which  you  have  ex- 
amined, does  that  show  acid  burns,  that  is,  the 
clothing  *? 

A.  Well,  the  condition  of  the  clothing  is  typical 
of  what  would  happen  if  you  put  acid  on  clothing 
of  that  sort. 

Q.  Did  you  have  occasion  in  September,  1948,  to 
examine  certain  pipe  in  Tacoma,  Washington? 

A.    Yes,  sir. 

Q.    Was  that  at  my  request  ?  A.     It  was. 

Q.     Do  you  recall  the  date? 

A.     It  was  September  10th.  [197] 

Q.     What  year  was  that?  A.     1948. 

Q.     Where  did  you  go? 
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A.  I  went  to  a  junk  yard  in  Tacoma,  in  the  tide 
flats  of  Tacoma. 

Q.     I  beg  your  pardon? 

A.     It  was  located  in  the  tide  flat  area  of  Tacoma. 

Q.  Was  that  the  junk  yard  of  Frank  Powser 
&  Company?  A.     Yes,  sir. 

Q.    You  say  you  went  there  September  10th? 

A.     Yes,  sir. 

The  Court:     What  year? 

The  Witness:     1948. 

Q.     What  was  the  purpose  of  that  trip  ? 

A.  Well,  the  request  made  of  me  was  to  go  to 
Tacoma  and  withdraw  a  sample  of  liquid  from  the 
coils  in  question,  if  I  could  obtain  such  a  sample, 
and  to  test  the  liquid  and  determine  what  it  was. 

Q.  Would  you  look  at  Exhibits  7,  8,  9  and  10  and 
also  1,  2,  3  and  4?  I  believe  7,  8,  9  and  10  are  more 
clear.  Would  3^ou  testify  from  them,  please  ?  Would 
you  orient  yourself  with  those  exhibits?  Did  you 
say  that  the  purpose  of  your  trip  was  to  withdraw 
a  sample  of  the  liquid?  A.     Yes,  sir. 

Q.  Would  you  tell  the  jury  what  you  found? 
Would  you  [198]  please  describe  that  coil  of  pipe 
first  and  then  tell  the  jury  what  you  found? 

A.  Well,  the  coil  as  I  found  it  consisted  of  two 
tiers  of  coils,  and  there  were  four  pipes  in  each  tier, 
and  I  paced  the  length  of  the  coil  off.  It  was  ap- 
proximately 21  feet  long,  and  in  trjdng  to  find — I 
could  not  find  a  portion  in  the  pipe  from  which  I 
could  withdraw  any  liquid  which  might  be  present 
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in  it,  and  the  coil  as  I  observed  it  was  a  condenser 
type  of  coil.  By  that  I  mean  it  was  one  pipe  within 
another  pipe. 

The  inner  pipe  went  the  length  of  the  pipe,  and 
then  welded  onto  the  outside  of  it  was  another  pipe 
which  was  closed  and  separate  from  the  inner  pipe, 
and  I  assmned  that  the  inner  pipe  was  a  condenser 
type  of  coil.  In  other  words,  the  liquid  could  be 
passed  through  it  to  warm  what  was  in  the  outer 
coil,  or  it  could  have  been  vice  versa.  It  could  have 
been  that  the  outer  one  was  to  cool  what  went 
through  the  inner  one,  but  I  couldn't  find  a  place 
in  the  coil  from  which  I  could  withdraw  a  sample. 
There  was  on  the  outer  coil  a  T  shaped  coil  which 
was  welded  to  this  outer  coil,  and  around  the  base 
of  this  T  coil  that  went  onto  the  outer  coil  there 
were  several  areas  that  were  badly  corroded  and 
which  appeared  to  possibly  have  been  corroded  clear 
through  and  plugged  at  the  time  of  the  inspection 
by  salts  which  did  not  permit  liquid  to  come  out 
of  it,  and  of  [199]  course  the  coil  was  so  heavy  I 
couldn't  move  it. 

It  wasn't  on  a  perfect  level,  it  slanted  to  one 
end,  but  I  did  not  make  any  attempt  to  move  the 
coil  because  of  its  weight,  and  I  did  not  make  any 
attempt  to  try  to  get  a  sample  from  inside  of  it. 
However,  I  did  take  samples  of  salt  around  this 
corroded  area  at  the  base  of  the  T. 

Q.  Why  did  you  not  obtain  any  liquid  from  the 
pipe  itself  ?  A.     Well,  one  reason  was  that 


196  Pennsylvania  Salt  Mfg.  Co.  of  Wash. 

(Testimony  of  Francis  P.  Owens.) 

The  Court:  Is  there  anything  different  from 
what  you  have  already  said*?  I  understood  you  had 
already  explained  that. 

The  Witness:  One  reason  was  it  was  too  heavy, 
and  the  other,  I  didn't  care  to  take  any  chance  of 
seeing  the  corroded  condition  around  the  T  break 
into  the  coil  itself,  whi<?h  it  might  be  under  pressure, 
and  if  there  were  liquid  in  it,  it  possibly  could  spray 
out. 

Q.  Did  you  make  the  analysis  of  any  salt  that 
you  scraped  from  the  pipe,  from  that  T  section? 

A.     Yes,  sir. 

Q.    What  did  you  find  the  analysis  to  show? 

A.  It  was  primarily  iron  sulphate  and  it  had  a 
rather  low  Ph,  as  did  the  other  samples.  Its  Ph 
was  approximately  2  or  less.  [200] 

The  Court:  What  did  you  say  the  component 
elements  in  the  salts  were? 

The  AVitness:  Iron  and  sulphate,  iron  sulphate 
salt. 

Q.  Did  you  come  to  a  conclusion  as  to  what  that 
Ph  was  ? 

A.  Well,  the  opinion  I  had  was  that  there  was 
probably  a  Uttle  residual  sulphuric  acid  in  the  salts, 
and  that  accounted  for  the  Ph  going  so  low. 

Q.  By  being  low,  you  mean  a  strong  acid  solu- 
tion? A.     On  the  acid  side,  yes,  sir. 

Q.  You  stated  that  there  was  a  salt  you  found 
chemically  known  as  iron  sulphate.  How  would 
that  iron  sulphate  be  formed  ? 
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A.  It  could  be  formed  by  the  reaction  of  iron 
with  sulphuric  acid. 

Q.  What  would  cause  a  liquid  solution  to  spew 
forth  from  pipe  at  a  great  pressure?  Would  you 
state   the   chemical   reactions   that   were   involved  f 

A.  When  sulphuric  acid  reacts  with  iron,  the 
gas  hydrogen  is  evolved,  and  as  the  reaction  con- 
tinues, then  the  quantity  of  hydrogen  that  is  pro- 
duced increases.  It  creates  a  pressure  within  a 
closed  system  and  if  the  pressure  in  that  system 
is  suddenly  released,  and  there  is  liquid  in  the 
chamber  in  which  the  pressure  is,  it  has  a  tendency 
to  [201]  carry  the  liquid  out  with  the  gas  as  it 
escapes. 

Q.  Assuming  that  this  pipe  were  to  receive  a 
sharp  blow  and  the  sulphuric  acid  or  sulphate  salt 
would  spew  forth,  what  would  be  the  reason  chemi- 
cally for  it  coming  out  in  a  gush,  or  with  pressure? 

A.  Well,  it  is  as  I  just  explained.  It  is  the 
natural  tendency  for  the  gas  when  it  is  evolved 
suddenly  to  carry  with  it  a  solution  which  surrounds 
it  when  that  release  is  made. 

Q.  From  your  investigations  and  your  chemical 
analyses  subsequent,  could  you  say  that  there  was 
sulphuric  acid  in  that  pipe? 

A.  On  the  basis  of  our  tests  and  investigations, 
it  is  my  opinion  that  it  did  have  sulphuric  acid  in  it. 

Q.     What   are   the   qualities   of   sulphuric  acid? 

A.  It  is  of  a  corrosive  nature.  It  has  a  tendency 
to  cause  burns.    It  has  shipping  regulations  when  it 


198  Pennsylvania  Salt  Mfg.  Co.  of  Wash. 

(Testimony  of  Francis  P.  Owens.) 
is  shipped  by  railroads  and  so  on.  It  has  to  contain 
what  is  called  a  white  label  which  in  turn  signifies 
that  it  is  corrosive,  and  when  shipped  to  laboratories 
such  as  ours,  it  is  shipped  in  containers  which  are 
labeled  telling  us  to  exercise  caution  in  handling  it 
because 

Mr.  Preston:  That  is  not  responsive,  if  the 
Court  please,  and  I  move  the  answer  be  stricken 
and  the  jury  instructed  to  disregard  it.  [202] 

Mr.  A.  L.  Maslan:  I  believe  the  answer  is 
proper.  I  asked  him  what  the  qualities  of  sul- 
phuric acid  were. 

The  Court:  He  spoke  about  the  precautions. 
The  question  did  not  call  for  the  precautions  in 
shij^ment.  The  stated  precautions  in  shipment  por- 
tion of  his  answer  is  stricken  and  the  jury  will 
disregard  it.  That  part  of  the  answer  which  is 
responsive  to  the  question  will  stand. 

Q.  What  precautions  are  taken  to  safeguard 
one  handling  sulphuric  acid  in  shipment  and  in  the 
ordinary  handling  of  sulphuric  acid  in  commerce? 

Mr.  Preston:  That  is  not  within  the  issues,  if 
the  Court  please.  We  are  not  dealing  with  ship- 
ment here.    We  are  getting  off  at  a  tangent. 

The  Court:  I  think  that  should  be  sustained. 
It  is  so  ordered.    Ask  another  question. 

Q.  Would  you  state  that  if  sulphuric  acid  were 
not  properly  handled  that  it  could  be  dangerous 
to  human  life  and  limb? 
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Mr.  Preston:  That  is  rei:)etitious  and  calls  for  a 
conclusion. 

The  Court:  He  has  already  spoken  of  its  corro- 
sive qualities.  The  objection  is  sustained.  He 
spoke  of  the  corrosive  qualities  of  the  [203]  mate- 
rials that  he  examined.  Is  this  question  directed 
to  any  such  substance,  whether  that  particular  sub- 
stance is  involved  in  this  accident  or  not?  I  am 
not  ruling  upon  your  right  to  do  that,  I  am  ruling 
upon  the  matter  of  further  inquiry  as  to  the  corro- 
sive qualities  of  the  substance  actually  found  here. 

Q.  You  stated  that  you  found  a  certain  concen- 
tration of  this  sulphuric  acid.  You  stated  that  it 
had  a  Ph  of  2  and  further  you  stated  that  there 
was  48  per  cent,  I  believe,  is  that  the  percentage? 

A.     48  per  cent  by  volume,  yes. 

Q.  48  per  cent  by  volume  of  the  acid,  is  that 
true?  A.    Yes,  sir. 

Q.  Would  you  state  that  sulphuric  acid  of  such 
a  concentration  was  corrosive  to  human  limb? 

Mr.  Preston:  Objected  to  as  repetitious,  if  the 
Court  please? 

The  Court:  I  am  going  to  overrule  this  objec- 
tion and  ask  counsel  to  be  content  with  this  in- 
quiry on  this  specific  subject. 

The  Witness:  I  would  say  it  was  definitely  cor- 
rosive. 

Mr.  A.  L.  Maslan:     Take  the  witness.  [204] 
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Cross-Examination 
By  Mr.  Preston: 

Q.  Where  abouts  on  the  pipe  did  you  notice  the 
corrosion  ? 

A.  I  noticed  an  appreciable  amount  of  the  cor- 
rosion around  the  base  of  the  T  which  was  welded 
onto  the  coil. 

Q.  Was  that  where  there  was  an  opening  in  the 
pipe?  A.     No,  sir. 

Q.  Did  you  see  any  opening  from  which  any 
of  this  material  came  forth? 

A.  I  didn't  see  any  opening  in  the  outer  coil 
at  all. 

Q.  In  other  words,  you  didn't  get  any  liquid 
from  inside  of  the  pipe  at  all,  did  you? 

A.    No,  sir. 

Q.  Your  examination  was  confined  to  some — I 
believe  you  described  as  acid  or  salt  or  something 
of  that  kind  on  the  outside? 

A.  Some  residue  which  was  taken  from  the  cor- 
roded area  around  the  base  of  the  T. 

Q.  Am  I  correct  in  my  description  of  what  you 
found  as  salt  or  acid? 

A.    It  was  a  liquid  residue,  a  moist  residue. 

Q.  Was  there  any  corrosion  any  other  place  on 
the  pipe? 

A.  I  didn't  notice  any  appreciable  amount  of 
corrosion  [205]  any  place  else. 

Q.     Have  you  any  way  of  determining  or  esti- 


vs.  Oscar  Virgil  Haynes  201 

(Testimony  of  Francis  P.  Owens.) 
mating  from  your  examination  and  your  subsequent 
tests  of  this  outside  material  as  to  how  long  that 
corrosion  had  been  on  the  outside  of  the  pipe? 

A.     No,  sir. 

Q.     What  is  your  best  judgment  as  to  that? 

A.  I  wouldn't  hazard  a  guess,  because  I  don't 
know. 

Q.  Did  it  look  like  it  had  been  recently  corroded 
or  had  been  corroded  for  a  matter  of  years? 

A.  Well,  I  couldn't  tell  because  iron  corrodes 
at  different  rates  and  the  metal  is  pitted  quite 
severely  around  that  area,  but  there  are  so  many 
varying  conditions  that  can  inhibit  or  accelerate 
that  rate  of  corrosion,  I  wouldn't  know. 

Q.  Was  the  corrosion  in  the  same  area  as  the 
substance  in  which  you  made  your  tests? 

A.     Yes,  sir. 

Q.  In  other  words,  when  this  material  appeared 
on  the  outside  of  the  pipe  it  apparently  started 
corroding  because  the  areas  were  identical,  as  I 
take  it?    Do  you  understand  what  I  mean? 

A.  No,  I  don't  know  what  you  mean  by  iden- 
tical. 

Q.  I  thought  you  said  the  areas  of  corrosion 
was  the  same  as  the  area  of  this  deposit  that  you 
examined?  [206] 

A,.  That  is  right,  it  was  around  the  perimeter 
of  the  T  pipe  was  corroded,  and  it  was  from  that 
area  that  I  took  my  salts. 

Q.     You  say  that  spewing  forth — ^you  used  that 
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term — of  this  material  would  indicate  that  it  was 

mider  pressure?  A.     I  did,  yea. 

Q.  Would  such  pressure  be  formed  unless  that 
pipe  was  tightly  closed  ?  A.     No,  sir. 

Q.     It  would  have  to  be  tightly  closed? 

A.     Yes,  sir. 

Q.  How  long  in  your  judgment  could  that  pres- 
sure be  built  up  inside  of  a  coil  such  as  you  saw, 
materials,  liquids  such  as  you  determined  were  in 
the  pipe  ? 

A.  I  have  no  way  of  knowing.  That  would  de- 
pend upon  the  gauge  of  the  pipe  itself  and  any 
corroded  areas  in  it.  If  there  were  no  corroded 
areas,  it  could  probably  withstand  a  very  great 
pressure.  If  there  were  corroded  areas  in  it,  and 
iron  had  become  thin  in  those  areas,  the  pressure 
it  could  stand  would  be  appreciably  diminished,  so 
I  really  don't  know. 

Q.  As  I  understand,  was  this  substance  which 
you  determined  was  in  this  pipe — ^was  that  corro- 
sive to  metal? 

A.  Well,  with  the  Ph  that  it  had,  it  could  be 
corrosive  to  metal  but  basically  it  [207]  appeared  to 
be  the  residue  from  corrosion  of  the  metal. 

Q.  Is  there  any  way  that  you  could  determine 
whether,  for  instance,  that  pipe  could  have  had  acid 
in  it  for  a  period,  say,  eight  years  after  it  had  been 
taken  from  the  plant? 

A.     No,  there  is  no  way  I  could  tell  that. 

Q.     From  your  experience,  would  you  say  that  if 
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a  pipe  of  that  kind  were  closed  for  eight  years, 
that  the  pressure  that  would  have  built  up  would 
have  been  indicated  before  eight  years  later  % 

A.  I  have  had  no  direct  experience  to  tell  that, 
but  I  do  know  that  acid  in  such  a  pipe  could  be 
there  for  a  long  period  of  time  without  any  appre- 
ciable corrosion  whatsoever. 

Q.     How  about  the  pressure  ? 

A.  That  would  follow  also,  it  is  possible.  It 
could  be  in  there  for  a  long  period  of  time  without 
any  pressure  being  created,  because  the  acid  under 
some  conditions  can  make  the  iron  or  steel  paved. 
In  other  words,  it  forms  a  film  of  hydrogen  over  it 
and  the  acid  cannot  penetrate  that  film  of  hydrogen 
and  cause  corrosion. 

Q.  Do  you  know  of  any  such  cases  of  your  own 
knowledge  ? 

A.  Only  those  about  which  I  have  read.  I  have 
never  seen  any.  [208] 

Q.     You  have  never  seen  it  happen  yourself? 

A.     No,  sir. 

Q.  I  noticed  at  the  start  of  your  testimony  you 
said  something  about  being  dangerous  to  touch  this 
clothing  here  in  the  exhibit,  but  perhaps  I  misun- 
derstood you,  because  I  noticed  you  handling  it 
quite  freely,  brushing  your  hands  off.  Did  I  misun- 
derstand your  testimony? 

A.     No,  sir,  you  didn't. 

Q.  Have  you  suffered  any  injury  from  doing 
that?  A.     No,  sir. 

Mr.  Preston:     That  is  all. 
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Mr.  A.  L.  Maslan:  That  is  all.  I  will  want  to 
offer  these  in  evidence.   Is  there  an  objection? 

Mr.  Preston:  You  said  you  would  connect  them 
up. 

Mr.  A.  L.  Maslan :     I  will  connect  them  up. 

The  Court:  This  witness  should  remain  in  at- 
tendance until  later  excused. 

Those  connected  with  this  case  will  be  excused  for 
at  least  ten  minutes. 

(Recess.) 

Mr.  Ben  Maslan :  There  are  one  or  two  questions 
I  want  to  submit  to  the  Court  in  the  absence  of  the 
jury,  whether  or  not  we  have  to  produce  evidence 
as  to  the  mortality  or  life  expectancy  tables,  or 
whether  Your  Honor  under  the  rulings  of  the  State 
of  Washington  [209]  Supreme  Court  takes  judicial 
notice. 

The  Court:     No,  I  will  not  take  judicial  notice. 

Mr.  Ben  Maslan:  All  right,  we  have  such  testi- 
mony. 

There  is  another  question.  The  question  was 
raised  about  10 :30  last  night  relative  to  the  election 
made  by  the  plaintiff  in  this  case.  Your  Honor 
will  recall  the  statute  which  reads:  "Workman 
means  every  person  in  this  state,  who  is  engaged 
in  the  employment  of  any  employer  coming  under 
this  Act  whether  by  way  of  manual  labor  or  other- 
wise in  the  course  of  his  employment:  Provided, 
however,  that  if  the  injury  to  a  workman  is  due  to 
the  negligence  or  wrong  of  another  not  in  the  same 
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employ,  the  injured  workman,  or  if  death  result 
from  the  injury,  his  widow,  children,  or  dependents, 
as  the  case  may  be,  shall  elect  whether  to  take  under 
this  Act  or  seek  a  remedy  against  such  other,  such 
election  to  be  in  advance  of  any  suit  imder  this 
section ;  and  if  he  take  under  this  Act,  the  cause  of 
action  against  such  other  shall  be  assigned  to  the 
state  for  the  benefit  of  the  accident  fund;  and  if 
the  other  choice  is  made,  the  accident  fund  shall 
contribute  only  the  deficiency,  .  .  .". 

We  have  here  all  the  files,  and  Mr.  A.  L.  Maslan 
can  testify,  Mr.  Haynes  can  testify,  we  have  some- 
one [210]  here  from  the  Washington  State  Depart- 
ment involved  with  their  records,  all  showing  that 
an  election  had  been  made.  The  question  is  whether 
we  can  present  it  here  in  the  absence  of  the  jury  so 
that  Your  Honor  can  take  cognizance  of  that. 

The  Court:  Is  there  any  objection  to  presenting 
it  in  the  absence  of  the  jury,  or  do  you  insist  that 
it  be  presented  in  the  presence  of  the  jury? 

Mr.  Preston:  I  think  it  is  proper  for  all  testi- 
mony except  that  which  is  offered  only  by  way  of  an 
offer  of  proof,  to  be  in  the  presence  of  the  jury. 

The  Court:  You  may  present  it  in  the  presence 
of  the  jury.  You  should  have  the  opportunity  of 
putting  in  definite  testimony  bearing  upon  such 
election,  but  I  do  not  think  it  is  incumbent  upon 
you  to  put  in  all  of  the  possible  testimony  that  you 
could  find  upon  that  question,  if  there  is  more  than 
is  needed. 

Bring  in  the  jury. 
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All  of  the  jurors  have  returned  to  their  places 
as  before,  and  likewise  all  parties  on  trial  with  their 
counsel.  You  may  proceed. 

Mr.  Preston:  I  would  like  to  recall  Mr.  Owens 
for  another  question. 

The  Court :  Mr.  Owens  will  resume  the  stand  for 
further  examination.  [211] 

FRANCIS  P.  OWENS 

recalled  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  previously  duly  sworn,  was  examined 
and  testified  as  follows: 

Cross-Examination 
(Continued) 
By  Mr.  Preston : 

Q.  I  understood  you  to  say  that  the  test  you 
made  indicated  that  this  sample  of  sulphuric  acid 
that  you  took  was  48  per  cent  by  volume  % 

A.     Yes,  sir. 

Q.  Assuming  that  in  the  use  of  this  sulphuric 
acid  in  the  plant  of  the  defendant  Pennsylvania  Salt 
Manufacturing  Company  was — that  the  sulphuric 
acid  there  used  was  80  per  cent  in  volume,  that 
would  indicate  to  you  that  there  had  been  a  dilution 
of  this  somewhere  along  the  line? 

A.  Yes,  sir,  it  would  indicate  a  dilution  or  loss 
of  water. 

Q.  Would  that  be  a  loss  by  water,  by  the  addition 
of  water  % 

A.    Well,  it  would  either  be  a  dilution  with  water 
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or  a  loss  by  evaporation  of  water  that  was  originally 

in  the  mixture. 

Q.  Would  flushing  of  such  a  pipe  with  water 
tend  to  [212]  dilute  the  volume  of  what  sulphuric 
acid  there  was  in  the  pipe  ?  A.    Yes,  sir. 

Q.  That  could  account  for  the  diminution  in 
volume  of  this  particular  sample  that  you  found, 
is  that  right?  A.     It  could,  yes,  sir. 

Mr.  Preston :     That  is  all. 

Redirect  Examination 
By  Mr.  A.  L.  Maslan : 

Q.  But  counsel  just  asked  you  whether  flushing 
could  dilute  the  pipe,  that  is,  could  dilute  the  con- 
centration of  the  sulphuric  acid,  is  that  not  so  1 

A.    Yes,  sir. 

Q.  And  that  is  the  reason  why  the  sulphuric 
acid  was  reduced  from  the  concentrated  strength 
of'  80  per  cent  to  48  per  cent,  is  that  right,  if  it 
were  flushed?  A.     It  could,  yes,  sir. 

Q.  However,  if  it  were  thoroughly  flushed,  all 
of  the  sulphuric  acid  should  have  been  out,  should 
it  not? 

A.  It  could  have  been,  if  it  were  thoroughly 
flushed. 

Q.  Also,  could  not  the  sulphuric  acid  have  be- 
come diluted  by  atmospheric  conditions,  and  sun 
rays  and  rain  also? 

A.     It  could  have  been  so  diluted.  [213] 
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Q.  Would  not  the  fact  that  a  salt  was  present 
show  that  there  was  evaporation  also? 

A.  Usually  in  the  reaction  of  your  acid  with  the 
iron  the  hydrogen  is  evolved,  and  it  is  from  the  acid 
itself,  and  it  doesn't  necessarily  affect  the  water, 
the  volume  of  original  water  that  was  concerned. 

The  Court:     Read  the  question. 

(Last  question  read  by  reporter.) 

The  Court:  I  ask  the  witness  to  think  of  that 
question,  not  some  other  one,  and  answer  it  directly. 

The  Witness :     It  would  not. 

Q.     What  would  the  salt  show? 

A.  The  salt  would  show  that  there  had  been  a 
reaction  between  the  acid  and  the  iron. 

Q.  And  the  fact  that  you  found  sulphuric  acid 
there  would  show  you  that  there  had  not  been  a 
complete  flushing,  would  it  not?  A.     Yes,  sir. 

Mr.  A.  L.  Maslan:     That  is  all. 

Recross-Examination 
By  Mr.  Preston: 

Q.  Do  you  know"  of  your  own  knowledge  whether 
a  coil  such  as  you  saw  when  you  made  this  exami- 
nation could  be  completely  flushed  out,  of  your  own 
knowledge?  [214] 

A.     I  believe  that  it  could  be. 

Q.  I  say  from  your  own  knowledge?  For  in- 
stance, let  me  ask  you  this,  you  didn't  see  the  inside 
of  the  coil?  A.     No,  sir. 


vs.  Oscar  Virgil  Haynes  209 

(Testimony  of  Francis  P.  Owens.) 

Q.     You  never  saw  the  coil  before? 

A.     No,  sir. 

Q.  Have  you  yourself  ever  flushed  out  or  assisted 
or  observed  the  flushing  out  of  a  coil  such  as  you 
saw  on  this  particular  day? 

A.     No,  sir. 

Mr.  Preston :      That  is  all. 

Mr.  A.  L.  Maslan:  Whether  it  was  completely 
flushed  out  or  not,  if  there  was  sulphuric  acid  in  it, 
that  would  be  dangerous,  would  it  not? 

The  Witness :      Yes,  sir. 

Mr.  A.  L.  Maslan :     That  is  all. 

The  Court:     Step  down. 

(Witness  excused.) 

ARTHUR  KEHLE 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  [215] 

Direct  Examination 

By  Mr.  Ben  Maslan : 

Q.  What  is  your  name,  please? 

A.  Arthur  Kehle. 

Q.  Where  do  you  live? 

A.  At  12505  20th  N.  E.,  Seattle. 

Q.  How  long  have  you  lived  in  Seattle? 

A.  Fifteen  years. 

Q.  What  is  your  business  or  occupation? 

A.  Life  insurance  sales. 
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Q.    You  have  a  managerial  or  executive  position  % 

A.    Yes,  I  am  assistant  manager. 

Q.     Of  what  company? 

A.  The  Equitable  Life  Insurance  Company  of 
Iowa. 

Q.  How  long  have  you  been  in  the  insurance 
business?  A.     Fifteen  years. 

Q.     With  the  same  company?  A.     Yes,  sir. 

Q.  Do  you  have  occasion  during  your  work  as 
such  assistant  manager — by  the  way,  what  territory 
do  you  take  in? 

A.  The  state  of  Washington,  primarily  western 
Washington. 

Q.  In  your  work  as  such,  do  you  have  occasion 
to  become  familiar  with  what  are  known  as  mor- 
tality tables  or  life  expectancy  tables?  [216] 

A.     Yes,  sir. 

Q.  What  tables  are  commonly  used  in  your  busi- 
ness and  in  this  vicinity  ? 

A.  Up  to  1939,  we  used  the  American  Table  of 
Mortality,  and  then  for  approximately  a  year  we 
were  using  the  American  Men's  Table  of  Mortality, 
but  in  1941  the  insurance  commissioners  established 
what  is  known  as  the  Commissioners'  Standard 
Ordinary  Table,  which  is  now  in  use. 

Q.     Commissioners'  Standard  Ordinary  Table? 

A.    Yes. 

Q.     By  the  commissioners  you  mean  whom? 

A.  The  insurance  commissioners  of  the  various 
states. 
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Q.  Is  that  table  being  generally  used  at  the  pres- 
ent time? 

A.  Yes,  with  our  company  and  the  majority  of 
others  also. 

The  Court:     The  commissioners  what? 

The  Witness:  The  Commissioners'  Standard  Or- 
dinary Table. 

Q.  Do  you  have  a  copy  of  that  Commissioners' 
Standard  Ordinary  Table?  A.     Yes. 

Q.  Will  you  open  it  to  the  page,  please?  I 
think  you  have  it  contained  in  a  booklet.  [217] 

A.     Yes,  I  have  it  in  my  rate  book. 

The  Court:     Does  it  have  a  page  number? 

Mr.  Ben  Maslan :  It  is  Page  No.  M-15,  and  along 
side  of  that  are  some  figures,  4-46. 

(Mortality  Table  marked  Plaintiff's  Exhibit 
23  for  identification.) 

The  Court:  I  would  like  to  give  the  witness  an 
opportunity  to  give  that  exhibit  a  name  if  he  thinks 
there  is  a  name  that  is  attributable  to  it  that  re- 
flects the  character  of  the  information  contained 
in  it. 

Q.  May  I  inquire  whether  or  not  that  page  can 
be  taken  out  of  that  book  without  damage  to  the 
book?  A.     Yes,  it  can. 

Q.     Would  you  please  take  that  out  of  the  book? 

The  Court:  In  connection  with  your  request  to 
the  witness,  do  you  request  that  it  be  understood 
that  the  clerk's  identifying  marks  to  be  attributable 
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Q.     You  have  a  managerial  or  executive  position  ? 

A.    Yes,  I  am  assistant  manager. 

Q.     Of  what  company*? 

A.  The  Equitable  Life  Insurance  Company  of 
Iowa. 

Q.  How  long  have  you  been  in  the  insurance 
business  ?  A.     Fifteen  years. 

Q.     With  the  same  company  *?  A.     Yes,  sir. 

Q.  Do  you  have  occasion  during  your  work  as 
such  assistant  manager — by  the  way,  what  territory 
do  you  take  in? 

A.  The  state  of  Washington,  primarily  western 
Washington. 

Q.  In  your  work  as  such,  do  you  have  occasion 
to  become  familiar  with  what  are  known  as  mor- 
tality tables  or  life  expectancy  tables'?  [216] 

A.     Yes,  sir. 

Q.  What  tables  are  commonly  used  in  your  busi- 
ness and  in  this  vicinity  ? 

A.  Up  to  1939,  we  used  the  American  Table  of 
Mortality,  and  then  for  approximately  a  year  we 
were  using  the  American  Men's  Table  of  Mortality, 
but  in  1941  the  insurance  commissioners  established 
what  is  known  as  the  Commissioners'  Standard 
Ordinary  Table,  which  is  now^  in  use. 

Q.     Coromissioners'  Standard  Ordinary  Table? 

A.    Yes. 

Q.     By  the  commissioners  you  mean  whom? 

A.  The  insurance  commissioners  of  the  various 
states. 
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Q.  Is  that  table  being  generally  used  at  the  pres- 
ent time'? 

A.  Yes,  with  our  company  and  the  majority  of 
others  also. 

The  Court:     The  commissioners  what? 

The  Witness:  The  Commissioners'  Standard  Or- 
dinary Table. 

Q.  Do  you  have  a  copy  of  that  Commissioners' 
Standard  Ordinary  Table?  A.     Yes. 

Q.  Will  you  open  it  to  the  page,  please?  I 
think  you  have  it  contained  in  a  booklet.  [217] 

A.     Yes,  I  have  it  in  my  rate  book. 

The  Court:     Does  it  have  a  page  number? 

Mr.  Ben  Maslan :  It  is  Page  No.  M-15,  and  along 
side  of  that  are  some  figures,  4-46. 

(Mortality  Table  marked  Plaintiff's  Exhibit 
23  for  identification.) 

The  Court:  I  would  like  to  give  the  witness  an 
opportunity  to  give  that  exhibit  a  name  if  he  thinks 
there  is  a  name  that  is  attributable  to  it  that  re- 
flects the  character  of  the  information  contained 
in  it. 

Q.  May  I  inquire  whether  or  not  that  page  can 
be  taken  out  of  that  book  without  damage  to  the 
book?  A.    Yes,  it  can. 

Q.     Would  you  please  take  that  out  of  the  book? 

The  Court:  In  connection  with  your  request  to 
the  witness,  do  you  request  that  it  be  understood 
that  the  clerk's  identifying  marks  to  be  attributable 
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to  the  remaining  part  which  has  been  marked,  the 

part  that  he  is  taking  out? 

Mr.  Ben  Maslan:  The  identifying  mark  is  at- 
tached only  to  that  page,  I  understand. 

The  Court:  Then  your  question  should  refer 
only  to  what  is  left  as  the  exhibit.  [218] 

Mr.  Ben  Maslan:     That  is  correct,  Your  Honor. 

The  Court:  The  Court  authorizes  the  witness 
to  return  to  his  pocket  what  is  now  left  of  the  book, 
and  the  Court  directs  that  the  bailiff  now  let  counsel 
on  both  sides  see  what  is  marked  as  Plaintiff's  Ex- 
hibit 23. 

Mr.  Ben  Maslan:  I  offer  that  Table  in  evidence, 
being  Plaintiff's  Exhibit  23. 

The  Court:     Is  there  any  objection? 

Mr.  Preston:     No  objection. 

The  Court:  Plaintiff's  Exhibit  23  is  now  ad- 
mitted. 

(Plaintiff's  Exhibit  23  received  in  evidence.) 

The  Court :  I  still  would  like  to  know  what  it  is, 
if  you  will  give  the  witness  an  opportunity  to  state 
what  it  is. 

Q.     Will  you  explain  what  that  is? 

The  Court :  Give  it  a  one  word  name  if  you  can 
which  reflects  the  character  or  kind  of  information 
contained  in  the  exhibit. 

The  Witness:     It  is  a  mortality  table. 

Q.     Referring  to  Exhibit  23,  the  mortality  table, 
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I  will  ask  you  what  life  expectancy  is  shown  for  a 

person  [219]  23  years  of  age  ? 

A.  For  a  person  23  years  of  age,  the  average 
nfe  expectancy  is  43.88  years. 

The  Court:     43.88? 

The  Witness:     Yes,  sir. 

Q.  There  are  other  expectancy  tables,  are  there 
not  ?  A.     Yes. 

Q.  AVould  you  say  that  this  is  the  latest  and  the 
one  now  usually  accepted  by  insurance  actuaries? 

A.  I  might  say  that  the  lower  right  hand  corner 
showing  the  4-46  means  that  this  table  was  mod- 
ernized in  April  of  1946  so  it  is  the  most  recent. 

Mr.  Ben  Maslan:     You  may  examine. 

Mr.  Preston :     No  questions. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

DONALD  HILLIARD 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  [220] 

Direct  Examination 
By  Mr.  Ben  Maslan: 

Q.  What  is  your  name? 

A.  Donald  Hilliard. 

Q.  Your  residence  is  where? 

A.  1809  10th  Avenue  N.  W.,  Seattle. 
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Q.     How  long  have  you  lived  in  Seattle  ? 

A.     About  12  years. 

Q.     What  is  your  business  or  occupation? 

A.     Certified  Public  Accountant. 

Q.  Where  did  you  take  your  work,  your  uni- 
versity work  or  studies'? 

A.     At  the  University  of  Washington. 

Q.    What  degree  did  you  receive  there? 

A.     Bachelor  of  Business  Administration. 

Q.  Did  you  take  any  examinations  for  that  Cer- 
tified Public  Accountancy  that  you  have? 

A.    Yes. 

Q.     Where  was  that?  A.     In  Seattle. 

Q.     Under  what  jurisdiction? 

A.  The  Washington  Society  of  Certified  Public 
Accountants,  an  examination  of  the  American  In- 
stitute. 

Q.     Is  that  a  state  regulated  body? 

A.     It  is.  [221] 

Q.  Do  you  have  any  certificate  from  the  State 
of  Washington?  A.     I  do. 

Q.     What  is  that  certificate? 

A.     Certified  Public  Accountant. 

Q.  How  long  ago  is  it  that  you  received  your 
certificate  as  such?  A.     Nine  years. 

Q.  During  all  of  that  time  have  you  been  prac- 
ticing your  public  accountancy  ? 

A.     No,  I  was  in  the  Army  two  years. 

Q.     What  was  your  work  in  the  Army? 

A.     I  was  auditing  war  contracts. 
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Q.  Are  you  in  the  practice  of  Certified  Public 
Accountancy  in  Seattle?  A.    Yes. 

Q.    Where  is  your  office  ? 

A.     Second  &  Cherry  Building. 

Q.     Are  you  a  member  of  any  firm? 

A.     Barrios,  Hilliard,  Sain  &  Company. 

Q.     Does  that  firm  have  just  one  office  in  Seattle? 

A.     Only  one  office  in  Seattle. 

Q.     Do  you  have  other  offices?  A.    Yes,  sir. 

Q.    Where?  [222] 

A.     New  York,  Los  Angeles,  and  New  Orleans. 

Q.     In  other  words,  this  is  a  partnership  ? 

A.     Yes,  sir. 

Q.  It  has  offices  in  these  various  cities  you  have 
mentioned  including  the  one  here  in  Seattle  ? 

A.    Yes,  sir. 

Q.  At  my  request,  you  made  some  studies  of 
figures  based  upon  mortality  tables  or  life  expect- 
ancy tables,  did  you  not  ? 

A.  I  didn't  make  the  study  on  the  table,  on  life 
expectancy  tables.  I  made  computations  based  on 
annuity  tables. 

Q.  You  took  more  than  one  mortality,  life  ex- 
pectancy table  in  your  computation? 

A.     That's  right. 

Q.    Which  one  did  you  use  ? 

A.     I  used  40.17  years,  43.88  years. 

Q.  Those  will  be  sufficient,  I  think,  just  those 
two  for  the  time  being..  43.88,  that  is  the  period  that 
was  mentioned  by  this  last  witness? 
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A.    Yes,  sir. 

Q.  In  order  to  procure  an  income  each  year  for 
a  period  of,  let's  say,  40  years  of  $3000  per  year, 
how  much  money  would  a  person  have  to  invest  if 
he  could  safely  invest  such  money  at  21/2  P^r  cent 
per  aimum?  [223] 

Mr.  Preston :  Just  a  minute,  if  the  Court  please. 
We  object  to  that  as  entirely  incompetent,  irrelevant 
and  immaterial.  The  evidence  in  this  case — ^there 
is  no  evidence  of  permanent  total  disability.  The 
evidence  is  to  the  contrary.  How  could  this  be  in 
any  way  helpful  under  those  circumstances,  and 
what  qualification  has  there  been  shown  from  an 
investment  standpoint  of  this  witness  making  such 
a  comi)utation,  assuming-  it  were  otherwise  ad- 
missible or  relevant.   I  object  to  it. 

Mr.  Ben  Maslan:  First  of  all,  we  do  have  defi- 
nite evidence  in  the  record  that  this  man  is  indus- 
trially blind,  that  at  the  present  time  he  is  unable  to 
work,  and  there  is  nothing  to  the  contrary  as  far 
as  the  future  is  concerned.  There  is  possibility, 
there  is  plausibility,  there  is  conjecture  that  he 
might  recover,  etc.,  and  that  question  of  course  is 
a  matter  for  the  jury  to  determine,  percentages  of 
recovery  in  the  event  of  any  recovery,  whether 
there  can  be  in  the  future  ability  to  work,  what  per- 
centage of  ability  to  work  may  return  and  so  forth. 

The  Court:  The  objection  is  overruled.  As  to 
the  rate  of  return  mentioned  in  the  question  as  well 
as  the  other  elements  in  the   question,   the   right 
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of  [224]  cross-examination  will  be  reserved  to  de- 
fendant. 

Q.     Would  you  repeat  the  question. 

(Last  question  read  by  reporter.) 

The  Court :  Before  answer  is  made,  I  ask  coun- 
sel interrogating  to  state  the  reasons  for  using  the 
2%  per  cent  figure.  Is  there  anything  in  the  evi- 
dence on  which  that  condition  is  stated? 

Mr.  Ben  Maslan:  No.  That  is  a  matter  for 
argument  as  to  the  knowledge  of  the  jurors  from 
their  individual  outlook  on  life,  and  experience  in 
life,  the  test  being — I  will  give  you  the  exact  lan- 
guage of  our  Supreme  Court  on  this  very  subject, 
where  2%  per  cent  was  accepted  as  a  figure.  Al- 
though they  said  that  it  is  not  binding,  they  did 
accept  2%  per  cent.  They  said,  however,  that  is  a 
matter  for  the  jurors  in  their  experience. 

The  Court:  The  question  I  wish  you  to  answer 
when  you  make  answ^er  is  whether  or  not  that  per- 
centage figure  has  been  approved  in  a  similar  ques- 
tion in  another  case  and  has  been  approved  by  the 
State  Supreme  Court. 

Mr.  Ben  Maslan :  Yes,  Your  Honor.  I  am  going 
to  ask  on  some  other  percentages,  too,  so  as  to  give 
the  jurors  the  possibility  of  figuring  this  thing  out 
themselves.  [225] 

The  Court :     I  will  have  to  let  you  proceed. 

Mr.  Ben  Maslan :  You  may  answer  the  question. 
Is  that  my  understanding,  Your  Honor  ? 
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The  Court :     You  may  propound  this  question. 

The  Witness:  The  present  value  would  be  $75,- 
308.33. 

Q.  In  other  words,  it  would  require  that  much 
of  an  investment  today  to  procure  such  a  return? 

A.     $300.  a  year  for  40  years— no,  $3000.  a  year. 

Q.  Assuming  instead  of  $3000.  per  year,  what 
amount  will  be  necessary  to  invest  at  the  same  rate, 
2%  per  cent,  to  procure  a  return  of  $4000.  per  year 
for  a  period  of,  say,  40  years'? 

A.     $100,411.10. 

Q.  Let's  put  it  this  way  now,  what  would  it  take 
to  earn — what  amount  of  money  is  necessary  to  in- 
vest at  2%  per  cent  to  procure  a  return  for  40  years 
of  $5000.  per  year  ? 

Mr.  Preston:  That  is  objected  to,  if  the  Court 
please.   There  is  no  evidence. 

The  Court:  There  is  no  evidence  up  to  now 
about  $5000.,  is  there? 

Mr.  Ben  Maslan:  There  is  some  evidence  as  I 
recall  of  Mr.  Radinsky  that  up  to  this  time  this 
year  his  successor  earned  $4500.  I  believe  that 
was  [226]  the  testimony,  approximately  $100.  per 
week,  which  is  in  the  neighborhood  of  $5000.  per 
year.  These  are  naturally  approximate  figures  so 
that  the  jurors  may  judge  the  value. 

The  Court:  I  think  the  approximate  figure 
should  be  within  the  limits  of  the  evidence,  and 
your  last  statement  indicates  that  the  $5000.  is  not 
an  accurate  reflection  of  the  testimony. 
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Mr.  Ben  Maslan:  My  recollection — and  I  will 
be  guided,  of  course,  by  the  actual  testimony — my 
recollection  was  that  Mr.  Radinsky  did  testify  that 
during  the  year  of  1949  to  the  present  time  the 
successor  in  the  exact  job  earned  $4500.  I  may  be 
mistaken  and  I  will  be  corrected  if  I  am.  I  think 
there  are  some  exhibits  which  might  throw  some 
light  on  that. 

Q.     Will  you  answer  that  questoin? 

Mr.  Preston:     We  objected  to  the  question. 

The  Court:  I  sustain  that  objection.  You  will 
have  to  submit  the  testimony  as  to  the  amount  of 
the  income.  The  testimony  concerning  the  figure 
mentioned  by  you  now  was  as  to  the  time  since 
February  20,  1948,  to  the  end  of  that  year. 

Mr.  Ben  Maslan:  That  testimony  has  already 
been  given  previously  but  I  am  talking  now  about 
the  [227]  testimony  for  the  year  1949,  Your  Hon- 
or. If  I  may,  I  think  it  will  only  take  me  a  minute 
to  look  at  this  record. 

The  Court :     You  may  do  that. 

Mr.  Ben  Maslan:  I  stand  corrected,  Your  Hon- 
or. The  figure  was  $4500.  for  the  entire  year  of 
1949  and  I  will  rephrase  that  question  if  I  may? 

The  Court:  Then  the  Court's  statement  will 
likewise  be  corrected  because  I  made  a  mistatement 
according  to  your  last  information. 

Q.  Could  you  please  give  us  the  amount  that 
would  be  necessary  to  invest  at  21/2  per  cent  per 
annum  to  produce  during  a  40  year  period  $4500. 
per  year? 
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A.  I  couldn't  offhand.  It  would  take  three  or 
four  minutes  for  me  to  compute  that  amount.  I 
have  it  only  on  the  even  amounts. 

Q.  In  other  words,  you  had  made  your  figures 
based  on  the  $5000.  I  requested'? 

A.     That's  right. 

Q.  You  say  it  would  take  you  two  or  three  min- 
utes? A.     Well,  three  or  four. 

The  Court :     Ask  him  another  question. 

Q.  Let  me  ask  you  this,  you  couldn't  say  what 
it  would  be  for  $4500.  Would  that  or  would  that 
not  be  half  way  in  betw^een  the  figures  for  $4000. 
and  $5000.  ?  [228]  A.     It  would  not. 

Q.     It  is  a  different  formula?  A.     Yes. 

Q.  Taking  the  figures  for  43.88  or  as  close  as 
you  can  to  that  number  of  years,  how  much  would 
it  take  to  invest  at  the  present  time  at  2^/2  per  cent 
per  annum  to  procure  $3000.  per  year  for  that 
period  of  time? 

Mr.  Preston:  It  is  understood,  if  the  Court 
please,  that  our  objection  runs  to  all  of  these  ques- 
tions. 

The  Court:  Let  it  be  so  understood  and  over- 
ruled. 

The  Witness:  The  present  value,  $3000.  for  43 
yeargi,  would  be  $71,945.71. 

Q.  On  the  basis  of  $4000.  per  year,  do  you  have 
those  figures? 

A.  Yes,  sir.  Present  value,  $4000.  per  year  at 
3  per  cent  is  $95,000.00. 
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Q.  I  think  you  have  my  figures.  I  asked  for  21/2 
per  cent. 

A.     I  thought  I  had  already  gone  over  those. 

Q.  Will  you  give  me  the  2%  per  cent  figure  on 
$3000.  per  year?  A.     That  is  $78,499.34. 

Q.  And  you  don't  have  the  figures  for  $4500., 
do  you  %  [229]  A.     No,  I  do  not. 

Q.  If  a  person  could  procure  a  safe  investment 
at  3  per  cent  per  annum,  let's  get  the  figures  on 
that.  What  sum  would  be  necessary  that  the  person 
would  have  to  invest  at  3  per  cent  per  annum  to 
produce  $3000.  per  year  for  40  years? 

A.     The  amount  would  be  $69,344.32. 

Q.  What  amount  would  the  i^erson  be  required 
to  have  to  invest  at  3  per  cent  per  annum  to  re- 
ceive $4000.  per  year  for  40  years? 

A.     $92,459.08. 

Q.  I  gather  that  you  don't  have  the  figures  for 
$4500.  per  year,  that  being  my  error? 

A.     No,  I  do  not. 

Q.  On  the  basis  of  43  years,  what  would  be 
required  to  invest  at  3  per  cent  to  procure  $3000. 
per  year  for  43  years?  A.     $71,945.71. 

Q.  What  investment  would  be  required  if  made 
at  3  per  cent  per  annum  to  receive  $4000.  per  year 
for  43  years? 

A.     $95,927.60. 

Mr.  Ben  Maslan:    You  may  examine. 

Mr.  Preston:  In  lieu  of  cross-examination  is  a 
motion  to  strike  for  the  same  reason  assigned  and 
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for  the  further  reason  that  the  evidence  assumes — 
the  [230]  testimony  of  the  witness  assumes  with- 
out any  evidence  to  support  it  that  a  person  at  the 
age  of  23  3'ears  is  going  to  earn  these  figures  for 
40  or  43  years  and  be  earning  them  during  that 
period.  That  is  the  additional  ground  of  our  motion 
to  strike  the  entire  testimony  of  this  witness  insofar 
as  he  has  given  any  figures  to  the  jury. 

The  Court:     The  motion  is  denied.    Is  there  any 
cross-examination  ? 

Mr.  Preston:     No,  in  lieu  of  cross-examination 
we  move  to  strike. 

The  Court :     You  may  be  excused  from  the  stand. 

(Witness  excused.) 

GEORGE  HAYNES 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  A.  L.  Maslan : 

Q.    Your  name  is  George  Haynes? 


A 

Q 
A 

Q 

A 

Q 


Right. 

Where  do  you  live?  [231] 

2710  Yesler  Way,  Seattle. 

2710  Yesler  Way,  Seattle,  Washington? 

Yes,  sir. 

Are  you  a  married  man?  A.     Yes,  sir. 
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Q.     Are  you  Oscar  Haynes'  father? 

A.     Yes,  sir. 

Q.    How  many  children  do  you  have"? 

A.     Seven. 

Q.     How  old  is  Oscar  now? 

A.     He  was  born  in  1926. 

Q.     Would  you  say  he  is  23  years  old  now? 

A.     Yes,  sir. 

Q.     Is  he  the  oldest?  A.     Yes,  sir. 

Q.     Where  do  you  work  ? 

A.     I  work  at  2750  Fourth  Avenue  South. 

Q.     For  whom  do  you  work? 

Mr.  Preston:  Is  that  material,  if  the  Court 
please  ? 

The  Court:     The  objection  is  sustained. 

Mr.  A.  L.  Maslan:     We  are  just  qualifying  him. 

The  Court :  You  might  ask  him  if  he  knew  any- 
thing about  the  accident? 

Mr.  A.  L.  Maslan:     I  am  coming  to  that.  [232] 

The  Court:     Go  to  that  directly. 

Q.  Do  you  recall  the  accident  that  happened  to 
Oscar?  A.     Yes,  sir. 

Q.     When  did  you  first  learn  about  the  accident? 

A.     February  20,  1948. 

Q.     What  time  of  day? 

A.  About  between  four  and  five  o'clock,  I  pre- 
sume. 

Q.  What  did  you  do  as  soon  as  you  found  out 
about  the  accident? 
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A.  I  rushed  home  and  got  the  wife  and  we  went 
to  the  hospital. 

Q.     Where  was  the  hospital? 

A.     In  Tacoma,  Washing'ton. 

Q.  What  did  you  find  when  you  got  to  the  hos- 
pital % 

A.  I  found  my  boy  there  with  his  head  all  bound 
up  and  swollen  and  in  terrible  pain. 

Q.  What  gave  you  the  thought  that  he  was  in 
terrible  pain? 

Mr.  Preston:  This  is  cumulative.  There  is  no 
dispute  about  this,  is  there? 

The  Court:  The  objection  will  be  overruled.  If 
there  is  no  dispute,  plaintiff  may  consider  that, 
and  in  view  of  opposing  counsel's  statement,  I  think 
counsel  for  plaintiff  would  wish  to  be  as  brief 
as  [233]  possible. 

Mr.  A.  L.  Maslan:  I  am  going  to  make  it  very 
brief.  I  am  also  coming  to  the  steps  in  relation  to 
the  admission  of  this  evidence.  I  feel  that  it  is 
necessary  to  proceed  as  follows: 

Q.     How  long  was  Oscar  in  the  hospital  ? 

Mr.  Preston:  We  concede  it  was  58  days  and 
the  record  so  shows. 

Q.  Do  you  remember  what  Oscar  was  wearing 
the  day  of  the  accident?  A.     Yes,  sir. 

Q.    What  w^as  he  wearing? 

A.    Those  clothes  on  the  table. 

Q.     AVhere  did  you  get  these  items  of  clothing? 
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A.  From  the  hospital,  from  where  he  was  at  in 
Tacoma. 

Q.  Did  you  pursuant  to  my  direction  and  in  my 
presence  deliver  these  articles  of  clothing  to  Mr. 
Owens,  the  chemist '?  A.     Yes,  sir. 

Q.     For  analysis?  A.     Yes,  sir. 

Q.     And  this  is  the  same  clothing? 

A.     It  is. 

Q.     You  recognize  this  clothing  as  such? 

A.     Yes,  sir.  [234] 

Q.  This  bottle  as  has  been  testified  contained 
some  liquid  or  some  compound.  Where  did  you  get 
that  compound? 

A.  From  the  trailer  part  of  the  truck  that  the 
bo}'  was  hurt  on,  from  where  it  had  spewed  out 
and  had  piled  up  there  on  the  truck. 

Q.     How  did  you  happen  to  notice  that? 

A.  It  was  in  the  yard  and  I  went  to  see  it  the 
next  morning  when  I  went  to  work.  This  was  lying 
there  of  necessity  over  the  back  of  the  truck  so  I 
took  a  stick  and  scraped  some  of  that  stuff  off  into 
the  bottle. 

Q.     And  that  was  in  this  bottle? 

A.     Yes,  sir. 

Q.  Pursuant  to  my  direction,  you  delivered  that 
over  to  the  chemist  at  a  later  date? 

A.     That's  right. 

Mr.  A.  L.  Maslan:  At  this  time,  may  it  please 
Your  Honor,  I  offer  these  articles  in  evidence,  Ex- 
hibit 22. 
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The  Court :     Exhibit  22  is  now  admitted. 

(Plaintiff's  Exhibit  22  received  in  evidence.) 

Mr.  A.  L.  Maslan:     Take  the  witness. 

Mr.  Preston:     I  have  no  questions. 

The  Court:     You  may  step  down.  [235] 

(Witness  excused.) 

Mr.  Ben  Maslan:     I  will  call  Oscar  Haynes. 

The  Court:     Do  you  recall  the  plaintiff? 

Mr.  Ben  Maslan :  Yes,  Your  Honor,  for  a  ques- 
tion relative  to  the  election  that  was  discussed.  The 
record  will  show  that  the  plaintiff  is  now  back  on 
the  witness  stand. 

The  Court:  He  has  been  previously  sworn  and 
he  may  now  further  testify. 

OSCAR  VIRGIL  HAYNES 

recalled  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  previously  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 

By  Mr.  Ben  Maslan: 

Q.  I  think  you  testified  earlier  in  the  case  that 
you  were  working  for  B.  Radinsky  &  Son  and  that 
as  such  workman  you  were  under  the  Workmen's 
Compensation  Act  ?  A.     Yes,  sir. 

Q.  Prior  to  the  start  of  the  trial  of  this  case 
against  the  Pennsylvania  Salt  Manufacturing  Com- 
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pany,  did  you  or  did  you  not  elect  or  choose  to  sue 
or  go  against  [236]  the  Pennsylvania  Salt  Manu- 
facturing Company  rather  than  against  the  Work- 
men's Compensation  Fund?  A.     I  did. 
Mr.  Ben  Maslan:     You  may  examine. 

Cross-Examination 
By  Mr.  Preston: 

Q.    When  did  you  make  the  election? 

A.     It  was  after  I  come  out  of  the  hospital. 

Q.     By  what  means'? 

A.     I  consulted  my  lawyer. 

Q.  You  had  previously  made  claim  to  the  De- 
partment of  Labor  and  Industries  on  the  basis  of 
this  accident,  hadn't  you?  A.    Yes,  sir. 

Q.  And  you  had  received  payments  thereunder, 
had  3^ou  not?  A.     I  received  two. 

Q.     Two  payments  from  the  State? 

A.     Yes,  sir. 

Q.  Do  you  remember  the  amounts  of  those  ap- 
proximately? A.     $75.00,  I  believe. 

Q.     Was  that  election  you  made  by  some  writing  ? 

A.  I  signed  something  in  the  hospital,  it  was 
just  a  few  days  after  I  was  there.  I  don't  exactly 
know  what  it  [237]  was. 

Q.  I  am  speaking  not  of  your  original  claim  to 
the  Department,  but  you  spoke  of  an  election  after- 
wards not  to  take,  as  you  termed  it,  under  the  Act 
but  to  maintain  a  third  party  action  and  that  is 
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what  I  am  inquiring  about,  as  to  what  form  that 

election  took? 

The  Court :  If  you  remember  the  form  of  it  you 
can  now  state;  if  you  do  not  remember  and  cannot 
answer  you  are  entitled  to  say  what  the  fact  is 
about  your  ability  to  answer. 

The  Witness:     I  don't  remember  that. 

Q.  You  answered  counsel  to  the  effect  that  you 
made  an  election,  but  you  don't  remember  whether 
it  was  oral  or  writing  or  what,  I  take  it,  is  that 
correct  ? 

A.     I  believe  that  was  in  writing. 

Q.     You  signed  something  in  writing? 

A.     Yes,  sir. 

Q.     Would  you  produce  that  please? 

Mr.  A.  L.  Maslan:     We  have  the  original  file. 

The  Court:  Produce  it  for  the  inspection  of 
counsel  cross-examining. 

Mr.  Ben  Maslan:  AVhile  the  records  are  being 
produced,  the  moneys  that  you  received  from  the 
Department  of  Labor  and  Industries  were  returned 
at  your  direction  by  your  lawyer,  A.  L.  Maslan  to 
the  [238]  Department  of  Labor  and  Industries, 
isn't  that  correct? 

The  Witness :     They  were. 

Mr.  Ben  Maslan:  So  that  actually  you  have  in 
actual  fact  never  received  any  money  from  the 
Department  of  Labor  and  Industries? 

The  Witness :     No,  sir. 

Mr.  Ben  Maslan:     As  soon  as  you  were  advised 
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of  your  rights  by  your  lawyer,  you  have   always 
taken  the  position  that  your  suit,  your  claim,   is 
against  the  Salt  Manufacturing  Company? 

The  Witness :     Yes,  sir. 

Mr,  A.  L.  Maslan:     May  I  make  this  suggestion? 

The  Court:     Yes. 

Mr.  A.  L.  Maslan :  These  are  the  original  records 
of  the  Department  of  Labor.  May  we  introduce 
these  with  the  privilege  of  having  copies  substi- 
tuted at  a  later  date? 

The  Court:  Before  the  Court  answers,  I  would 
like  to  get  the  attitude  of  opposing  counsel  and  he 
probably  will  want  to  look  at  them  for  a  moment. 

Mr.  Preston:  I  would  like  to  look  at  them,  but 
I  imagine  that  would  be  perfectly  all  right. 

Mr.  Ben  Maslan:  There  are  some  things  that 
are  not  germane  to  this  question.  I  think  perhaps 
we  should  take  them  out.  [239] 

The  Court:  As  I  understand,  the  election,  the 
form  of  election  is  now  under  consideration? 

Mr.  Ben  Maslan:    Yes,  Your  Honor. 

The  Court:  Give  attention  to  that  and  leave 
the  other  matters  for  some  other  time. 

Mr.  Ben  Maslan :  When  was  it  that  you  retained 
A.  L.  Maslan,  or  our  law  firm,  Maslan  &  Maslan 
at  that  time,  since  then,  Maslan,  Maslan  &  Hanan, 
to  press  your  claim  against  the  Pennsylvania  Salt 
Manufacturing  Company  ? 

The  Witness:  I  believe  it  was  in  the  month  of 
July. 


230         Pennsylvania  Salt  Mfg.  Co.  of  Wash. 

(Testimony  of  Oscar  Virgil  Haynes.) 

Mr.  Ben  Maslan:     Of  1948? 

The  Witness:     Yes,  sir. 

The  Court:  I  think  counsel  should  be  familiar 
with  these  records. 

Mr.  Ben  Maslan:  This  is  the  Department  of 
Labor  record,  Your  Honor. 

The  Court:     Let  opposing  counsel  look  at  it. 

Mr.  Starin:  We  are  entitled  to  see  the  record 
as  a  whole,  if  the  Court  please.  It  is  a  public  docu- 
ment. 

Mr.  Ben  Maslan:  I  am  not  trying  to  hold  any- 
thing from  you,  counsel. 

The  Court:  The  Court  will  let  counsel  for 
both  [240]  sides  have  another  tive  minutes  while 
we  are  all  together  to  see  if  you  can  find  what  you 
are  looking  for.  Act  as  expeditiously  as  possible. 
Do  you  have  available  copies  ? 

Mr.  Ben  Maslan:  We  do  not  have  available 
copies  but  we  will  take  out  the  appropriate  parts, 
with  counsel's  aid. 

The  Court:  AVill  counsel  on  both  sides  take  out 
the  part  of  the  file  which  they  wish  to  use  and 
further  deal  with  it?  Remove  it  so  that  you  will 
have  it  in  a  form  to  expedite  the  physical  work 
in  that  respect. 

(Compensation    records    marked    Plaintiff's 
Exhibit  24  for  identification.) 

Mr.  Ben  Maslan:  Your  Honor,  I  offer  that  por- 
tion of  the  Department  of  Labor  records  as  evi- 
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dence  purely  on  the  question  of  election  of  remedies. 

The  Court:     Is  there  any  objection? 

Mr.  Preston :  Yes,  Your  Honor.  I  asked  for  one 
thing  and  that  was  the  writing  to  the  effect  that  an 
election  was  made,  propounded  by  counsel.  That  is 
all  I  inquired  about.  These  other  matters  are  im- 
material. The  only  thing  that  has  any  relevancy 
is  [241]  the  one  letter  I  asked  for. 

The  Court:  Does  Plaintiff's  Exhibit  24  contain 
that  letter? 

Mr.  Ben  Maslan :     It  contains  that. 

Mr.  Preston:  And  a  number  of  others,  Your 
Honor. 

Mr.  Ben  Maslan:  They  are  all  part  and  parcel 
of  that,  Your  Honor.   You  can't  disengage  one. 

The  Court :     You  will  have  to  prove  that. 

Mr.  Ben  Maslan:  I  will  be  glad  to  have  Your 
Honor  see  this. 

The  Court :  You  will  have  to  ask  the  proper  wit- 
ness concerning  proper  authentication  of  the  entire 
exhibit,  including  all  parts  thereof. 

Mr.  Ben  Maslan:  A.  L.  Maslan,  will  you  please 
take  the  witness  stand. 

The  Court:  Do  you  wish  this  witness  excused 
from  the  witness  stand? 

Mr.  Ben  Maslan:  For  the  time  being.  Your 
Honor. 

The  Court :     You  may  step  down. 

(Witness  excused.) 


232  Pennsylvania  Salt  Mfg.  Co.  of  Wash. 

The  Court:  Do  you  wish  to  reserve  the  right 
to  have  this  witness  argue  the  case  before  the  jury? 

Mr.  Ben  Maslan :  I  would  like  to  have  that  reser- 
vation, but  if  he  is  going  to  argue  he  will  argue 
on  other  questions  entirely,  nothing  to  do  with 
this.  [242] 

The  Court:  I  don't  think  we  had  better  get 
into  the  question  of  possible  error  or  incorrectness 
or  inaccuracy  as  to  what  he  is  going  to  argue.  Is 
there  any  objection  to  this  witness  reserving  the 
right  to  argue  this  case  before  the  jury? 

Mr.  Preston:  I  think  that  is  the  general  rule, 
if  he  takes  the  stand  in  a  case,  he  couldn't  argue. 

Mr.  Ben  Maslan:  The  witness  will  waive  the 
right  to  argue. 

A.  L.  MASLAN 

called  as  a  witness  by  and  on  behalf  of  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

By  Mr.  Ben  Maslan: 

Q.  Your  name  is  A.  L.  Maslan? 

A.  Yes,  sir. 

Q.  And  you  are  an  attorney  at  law? 

A.  That  is  right. 

Q.  Admitted  to  practice  in  this  Court  and  in  the 
courts  of  the  state  of  Washington? 

A.  That  is  right.  [243] 

Q.  I  believe  in  April  or  May,  1948,  you  were 
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contacted  and  retained  by  Oscar  Haynes,  the  plain- 
tiff in  this  action  to  take  some  action  for  him  in 
regard  to  injuries  that  he  had  sustained  in  an  acci- 
dent? A.     I  did,  I  was,  rather. 

Q.  Is  that  the  particular  accident  that  we  have 
been  trying  this  case  about,  the  one  that  occurred 
on  February  20,  1948?  A.     That  is  right. 

Q.  What  was  your  first  action,  if  any,  taken 
by  you  in  connection  with  the  election  required 
under  the  Statute  ? 

A.  I  addressed  a  letter  to  the  Department  of 
Labor  and  Industries  dated  May  4,  1948. 

Q.  If  you  will  look  back,  you  will  find  one  in 
April,  I  think.  Isn't  there  something  in  connection 
with  Mr.  Haynes '  signature  or  authorization  ? 

A.  Attached  to  that  letter  of  May  4th  was  a 
letter  also  addressed  to  the  Department  of  Labor 
and  Industries  dated  April  26,  1948,  signed  by  Oscar 
Haynes  and  O.K.'d  by  George  Haynes  as  the  father. 

Q.  Then  when  next  did  you  write,  either  you 
or  Oscar  Haynes  or  you  for  Oscar  Haynes  write  a 
letter  to  the  Department  of  Labor  and  Industries 
relative  to  the  situation? 

A.  I  then  wrote  on  May  11,  1948  to  the  Depart- 
ment of  [244]  Labor  and  Industries. 

Mr.  Preston :  Your  Honor,  I  object.  The  exhibit 
speaks  for  itself. 

Mr.  Ben  Maslan:  I  offer  these  exhibits  in  evi- 
dence. Your  Honor. 

Mr.  Preston:     I  am  speaking  of  the  one  thing 
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we  inquired  about,  and  that  was  the  writing  evi- 
dencing an  election.  I  didn't  inquire  about  anything 
else,  and  other  preliminary  steps,  I  submit,  are  of 
no  consequence  or  materiality  and  the  letter  speaks 
for  itself.  It  is  dated  and  says  what  subject  matter 
we  are  discussing. 

The  Court:  The  jury  will  be  excused  until  2:00 
o'clock  and  may  now  retire  under  the  Court's  pre- 
vious admonitions. 

I  suggest  that  you  remove  from  Plaintiff's  Ex- 
hibit 24  that  paper  which  admittedly  is  admissible 
and  give  it  a  different  clerk's  identifying  mark  and 
then  afterwards  deal  with  the  remaining  portions  of 
Plaintiff's  Exhibit  24  in  such  manner  as  you  may 
be  advised.  Will  counsel  separate  that  one  which 
both  sides  agree  is  admissible?  Is  that  the  one 
defendant  admits  is  admissible?  Let  it  be  marked 
Plaintiff's  Exhibit  25.  It  is  taken  from  Plaintiff's 
Exhibit  24  for  identification.  [245] 

(6-8-48  Letter  marked  Plaintiff's  Exhibit  25 
for  identification.) 

The  Court:  Do  you  offer  Plaintiff's  Exhibit  25 
in  evidence? 

Mr.  Ben  Maslan:     Yes,  Your  Honor. 

The  Court:     Is  there  any  objection? 

Mr.  Preston:     No  objection. 

The  Court:  Plaintiff's  Exhibit  25  is  now  ad- 
mitted. 

(Plaintiff's  Exhibit  25  received  in  evidence.) 

The  Court :     The  Court  is  about  to  take  the  noon 
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recess.    Is  there  anything  you  wish  to  do  in  the 

absence  of  the  jury? 

Mr.  Ben  Maslan:  I  think  we  can  discuss  this 
now.  I  have  some  other  letters  here.  We  have  this 
letter  of  May  4th.  I  may  read  it  to  show  it  is  along 
the  same  line. 

The  Court:  If  you  have  reason  to  believe  that 
it  is  admissible  and  will  be  later  admitted,  even 
over  objection,  I  suggest  you  have  the  matter  given 
another  mark  so  that  the  record  will  show  at  all 
times  to  what  you  refer. 

(5-4-48  and  4-26-48  Letters  marked  Plaintiff's 
Exhibit  26  for  identification.)  [246] 

The  Court:  Let  defendant's  counsel  see  Exhibit 
26.  Mr.  Maslan,  can  you  give  Plaintiff's  Exhibit 
26  for  identification  a  name  which  you  believe  will 
not  be  objectionable  in  the  minds  of  defendant's 
counsel  ? 

Mr.  Ben  Maslan:  Your  Honor,  may  I  refer  to 
Plaintiff's  Exhibit  26  for  identification?  This  is  a 
letter  dated  May  4th,  1948.  It  is  addressed  to  the 
Department  of  Labor  and  Industries,  Olympia, 
Washington. 

"Gentlemen: 

In  Re:  Oscar  Haynes— B-575  312 

Enclosed  herewith  find  letter  of  Authority  signed 
by  Oscar  Haynes. 

For  your  information  we  are  contemplating  tak- 
ing proceedings  against  the  Penn.   Salt   Company 
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for   personal    injimes   sustained   by   Mr.    Haynes. 

We  feel  that  he  is  entitled  to  substantial  damages 

against  the  chemical  company.    I  presume  that  it 

would  meet  with  your  approval  in  the  event  that 

we  are  able  to  sustain  a  case  against  the  chemical 

company. 

We  would  appreciate  your  sending  the  file  to 
your  Seattle  Office  so  that  we  might  peruse  the 
same  so  that  we  might  obtain  possible  information 
in  regard  to  the  proposed  action  against  the  said 
Company.  [247] 

I  would  be  pleased  to  discuss  this  matter  with 
3"our  agent  in  charge  of  this  particular  case  and 
would  appreciate  hearing  from  you  at  your  earliest 
convenience. ' ' 

It  is  signed  Maslan  &  Maslan,  by  A.  L.  Maslan. 

Attached  to  that,  signed  by  the  plaintiff  himself, 
witnessed  by  George  Haynes,  the  father,  is  a  letter 
dated  April  26,  1948,  to  the  Department  of  Labor 
&  Industries,  Olympia,  Washington. 

' '  Gentlemen : 

Re :  Oscar  Haynes— B-575  312 

This  will  advise  that  I  have  retained  the  firm 
of  Maslan  &  Maslan  to  prosecute  my  claim  for  dam- 
ages for  personal  injuries  sustained  when  I  was 
injured  on  the  20th  day  of  Feb.,  1948,  in  Tacoma 
while  loading  a  car  of  pipe  for  my  employer,  B. 
Radinsky  &  Son.  This  claim  is  for  damages  against 
tlie  Penn.  Salt  Co.  and  or  any  other  agency  or  in- 
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surance  Co.  that  might  be  involved.  You  are  hereby 
authorized  to  allow  the  said  Maslan  &  Maslan  or 
their  agents  to  discuss  this  case  with  you  and  to 
check  your  files  in  my  behalf."  [248] 

The  Court:  What  is  the  difference  in  form  and 
content  of  the  letter  you  last  read  from  Plaintiff's 
Exhibit  25?  What  is  the  difference  between  Plain- 
tiff's Exhibit  25  now  in  evidence? 

Mr.  Ben  Maslan:  This  one,  Your  Honor,  has 
Haynes'  signature  attached  to  it.  That  one  has  the 
signature  of  A.  L.  Maslan.  It  is  true  that  in  the 
record  Mr.  Haynes  testified  that  he  hired  and  re- 
tained Maslan  &  Maslan,  A.  L.  Maslan. 

The  Court:  Court  is  recessed  until  2:00  o'clock 
this  afternoon. 

(At  12:40  o'clock  p.m.,  Wednesday,  Novem- 
ber 23,  1949,  proceedings  recessed  until  2:00 
o'clock  p.m.,  Wednesday,  November  23,  1949.) 

Seattle,  Washington;  November  23,  1949 — 
2:00  o'clock,  P.M. 

The  Court :     You  may  proceed  in  the  case  on  trial. 

Mr.  A.  L.  Maslan:  May  it  please  Your  Honor, 
I  believe  I  was  on  the  witness  stand,  but  prior  to 
that  time  there  is  an  exhibit  which  has  been  agreed 
upon  by  [249]  counsel. 

The  Court:  Exhibit  25  has  been  admitted.  Ex- 
hibit 26  does  contain  a  reference  to  insurance.  I 
thought  counsel  were  withdrawing  from  24  the  so 
called  election  by  the  signature  of  the  plaintiff,  and 
this  is  the  first  time  I  personally  have  inspected 
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this  particular  thing  which  has  been  admitted  as 
Plaintiff's  Exhibit  25.  I  thought  what  you  were 
going  to  have  marked  as  Exhibit  25  was  the  paper 
signed  by  the  plaintiff. 

Mr.  Ben  Maslan :  That  is  the  one  counsel  agrees 
can  go  in. 

The  Court :  It  has  already  been  put  in  evidence. 
You  see  no  objection  to  that  on  the  ground  of  refer- 
ence to  insurance? 

Mr.  Ben  Maslan:  ^^This  claim  is  for  damages 
against  the  Penn.  Salt  Co.  and/or  any  other  agency 
or  insurance  co.  that  might  be  involved." 

The  Court :     That  is  what  I  had  in  mind. 

Mr.  Ben  Maslan:  I  would  suggest  this  in  con- 
nection with  that,  that  Mr.  Maslan  be  allowed  to 
read  that  letter  into  the  record,  leaving  out  that 
particular  sentence. 

The  Court:     It  is  not  in  evidence  yet,  is  itf 

Mr.  Preston:  We  object  to  it  entirely  on  the 
ground  it  is  immaterial  and  irrelevant  and  for 
the  [250]  further  reason  that  it  contains  extraneous 
prejudicial  matters. 

Mr.  Starin:  It  is  hearsay  as  far  as  we  are  con- 
cerned, Your  Honor. 

The  Court:  Any  word  used  by  this  plaintiff  in 
his  transactions  with  the  State  Department  con- 
cerning his  proceeding  or  not  proceeding  under  the 
Workmen's  Compensation  Act,  so  far  as  the  words 
spoken  are  concerned,  would  be  hearsay  as  to  your 
client,  no  question  about  that,  but  in  my  opinion 
that  will  not  keep  the  plaintiff  from  introducing 
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evidence  of  his  acts,  if  any,  which  he  did  respect- 
ing that  matter,  if  they  are  pertinent  to  the  issues 
in  this  case. 

Mr.  Starin:  The  only  pertinent  issue  here  is  the 
notice  of  election. 

The  Court:  I  understand  that  is  what  counsel 
for  the  plaintiff  are  trying  to  address  their  efforts 
to  right  now. 

Mr.  Ben  Maslan:  Yes,  Your  Honor.  We  urge 
it  is  admissible  but  if  there  is  a  question  about  that 
line  in  there — we  do  not  think  it  is  prejudicial,  but 
if  Court  or  counsel  feel  that,  I  think  we  can  read 
it  into  the  record  without  it. 

Mr.  Preston:  We  don't  think  it  is  material,  in 
any  event.  The  election,  the  notice  of  election  is 
in  [251]  the  letter  previously  admitted.  It  is  Xo. 
25,  I  believe. 

The  Court:  Do  counsel  for  plaintiff  understand 
written  data  to  be  in  effect  as  defendant's  counsel 
just  stated,  that  the  direct  election  is  in  the  letter 
w^ritten  by  counsel  for  the  plaintiff? 

Mr.  Ben  Maslan :  Not  necessarily.  Very  frankly, 
I  think  the  election  is  shown  by  all  these  various 
documents,  unless  counsel  agrees  that  there  has 
been  an  election,  then  we  don't  need  any  of  this. 

The  Court :  -You  mean  unless  counsel  for  defend- 
ant disputes  or  denies  the  fact  that  there  has  been 
an  election  as  required  by  law  before  the  suit  was 
brought  is  that  what  you  mean? 

Mr.  Ben  Maslan:  Something  like  that.  Your 
Honor.    There   is   a   149  Washington  Decision   on 
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that.  There  are  two  decisions  which  I  would  like  to 
bring  to  Your  Honor's  attention.  One  is  a  Federal 
decision  which  refers  to  the  election  on  the  Harbor 
Workers'  Act  and  cites  this  Washington  case.  I 
would  like  to  bring  it  to  your  attention,  if  I  may. 

Mr.  Preston :  Your  Honor,  I  think  we  could  save 
time.  I  don't  think  counsel  will  go  along  with  us 
but  we  are  willing  to  concede  Exhibit  25  constitutes 
an  election  as  of  that  date.  I  can't  see  Avhere 
anything  [252]  else  has  any  materiality.  I  don't 
know  whether  counsel  wants  to  labor  the  point 
beyond  that  or  not. 

The  Court:  I  assume  counsel  wants  to  belabor 
it  to  the  extent  necessary  to  get  by  the  requirement 
that  he  prove  and  establish  over  objection,  if  neces- 
sary, and  sufficient  to  stand  up  under  any  review 
by  an  appellate  court,  that  the  plaintiff  at  the 
proper  time  made  an  election  and  by  doing  so  law- 
fully pursued  his  present  remedies  asserted  in  this 
case.  I  assume  that  is  what  counsel  is  proposing 
to  do,  unless  you  are  willing  to  admit  plaintiff 
made  a  lawful  election  necessary  to  enable  him  to 
proceed  with  and  maintain  this  action. 

Mr.  Starin:  I  think,  Your  Honor,  we  can  con- 
cede that  an  election  was  made  by  the  letter  that 
is  in  evidence.  The  date  of  the  election  appears 
upon  the  face  of  that  exhibit.  The  date  this  action 
was  commenced  appears  upon  the  face  of  this  ex- 
hibit. I  do  not  think  we  should  be  put  in  the  posi- 
tion of  conceding  that  it  was  lawful.  That  is  a 
conclusion. 
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The  Court:  I  do  not  think  you  should  be  put 
in  the  position  against  your  consent  of  agreeing 
to  anything. 

Mr.  Preston:  I  think  we  have  stated  the  extent 
to  which  we  are  willing  to  agree,  that  Exhibit 
25,  [253]  which  states  the  date  and  the  fact  of  elec- 
tion, is  sufficient  to  prove  that  election.  Anything 
else  is  immaterial.  We  will  concede  that  letter 
constitutes  an  election. 

The  Court:  If  you  notwithstanding  such  con- 
cession argue  that  it  was  not  a  lawful  election  neces- 
sary to  enable  the  plaintiff  to  maintain  this  action, 
then  the  case  is  not  finished  on  the  question  of 
whether  a  valid  election  was  made.  It  will  be  neces- 
sary for  the  plaintiff  to  show  that  valid  election 
was  made  as  of  the  time  necessary  in  law  that  the 
election  be  made.  I  understand  from  your  ad- 
mission you  do  not  admit  or  concede  any  such  thing. 

Mr.  Preston:     No,  Your  Honor. 

The  Court:  What  do  you  want  to  do,  if  any- 
thing? 

Mr.  Ben  Maslan:  We  want  to  show  the  entire 
course  of  conduct. 

The  Court:     Then  you  will  have  to  proceed. 

Mr.  Ben  Maslan:  Commencing  with  the  time 
that  our  office  was  retained  in  connection  with  this 
election. 

The  Court:  You  will  have  to  proceed.  Let  the 
witness  take  the  stand.  [254] 
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Direct  Examination 
(Continued) 

By  Mr.  Ben  Maslan: 

Mr.  Ben  Maslan:  Should  the  jury  be  here,  Your 
Honor  1 

The  Court:  It  seems  to  me,  we  might  as  well 
try  this  out  on  voir  dire  and  see  if  it  is  admissible. 

Q.  Mr.  Maslan,  the  first  occasion  that  any  action 
was  taken  relevant  to  an  election  of  remedies  was 
what,  according  to  your  recollection  and  your  memo- 
randum that  you  have"? 

A.     That  was  in  the  latter  part  of  April,  1948. 

Q.     What  happened  then? 

A.  At  which  time  Mr.  Haynes,  Sr.,  George 
Haynes,  the  father  of  the  plaintiff,  called  me  to 
visit  him  at  his  home,  which  is  approximately  eight 
blocks  away  from  where  I  live.  On  my  way  home 
one  evening,  I  stopped 

Q.  I  do  not  think  you  need  go  into  that.  What 
was  done  in  connection  with  that,  in  other  words, 
after  you  conferred  with  your  client,  Mr.  Haynes? 

A.  After  discussing  the  matter  and  the  facts 
with  Mr.  Haynes  and  the  boy,  the  present  plaintiff, 
I  advised  him  that  in  my  opinion  he  had  a  cause 
of  action  against  the  Pennsylvania  Salt  Manufac- 
turing Company  and  to  that  end  I  [255]  obtained 
from  him  a  letter  dated  April  26,  1948,  addressed 
to  the  Department  of  Labor  and  Industries  at 
Olympia,  Washington. 
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Q.  Is  that  the  same  letter  that  is  attached  to 
this  exhibit  marked  Plaintiff's  Exhibit  26?  Would 
the  bailiff  show  that  to  the  witness? 

A.     I  have  a  copy  in  my  file.    That  is  the  letter. 

Q.  What  did  you  do  with  the  letter?  That  was 
signed  by  Oscar  Haynes,  the  plaintiff,  and  wit- 
nessed by  his  father  on  April  26,  1948?  What  did 
you  do  with  that  letter? 

A.  I  retained  the  letter  for  several  days  in  my 
file  and  then  on  May  4,  1948,  I  addressed  a  letter 
to  the  Department  of  Labor  and  Industries,  Olym- 
pia,  Washington,  and  attached  the  letter  signed  by 
Oscar  Haynes  and  witnessed  by  his  father,  George 
Haynes,  to  the  letter  dated  May  4,  1948,  addressed 
by  me  to  the  Department  of  Labor.  You  are  now 
referring  to  Exhibit  26? 

Q.  Exhibit  26  for  identification,  of  course,  it 
has  not  yet  been  admitted.  I  think  that  letter  has 
been  read  to  Your  Honor. 

The  Court :  Let  me  see  it.  The  April  26th  letter 
is  the  one  that  has  the  reference  to  the  insurance 
company  in  it,  signed  by  Oscar  Haynes,  April  26, 
1948,  addressed  to  the  Department  of  Labor  and 
Industries.  That  is  a  part  of  Plaintiff's  Exhibit 
26  for  [256]  identification. 

Mr.  Ben  Maslan:     That  is  correct,  Your  Honor. 

The  Court:  It  seems  to  me  that  if  there  is  a 
definite  statement  to  the  Department  subsequent 
to  May  4th  that  there  is  no  materiality  about  May 
4th.    There  is  no  necessity  for  introducing  the  ne- 
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gotiations  if  the  negotiations  were  accomplished 
by  final  position.  Let  me  see  Plaintiif's  Exhibit 
25.  You  have  not  shown  any  right  yet,  in  my  opin- 
ion, to  introduce  the  preliminary  leading  up  to  that. 
That  seems  to  be  the  a<3complished  fact.  Exhibit 
25  bears  date  of  the  8th  of  June,  does  it  not?  Re- 
ferring now  to  Plaintiff's  26,  is  there  objection 
to  that? 

Mr.  Preston:     Yes. 

The  Court:     The  objection  will  be  sustained. 

Mr.  Ben  Maslan:  Note  an  exception  to  that, 
Your  Honor. 

The  Court:     Allowed. 

Mr.  Ben  Maslan:  We  sincerely  feel  that  it  is 
part  of  the  record  of  election. 

Q.  What  further  was  done  subsequent  to  the 
letter  of  June  8th,  after  Exhibit  25  was  sent? 

A.  Subsequent  to  that  time,  the  Department  in 
a  letter  advised  me 

The  Court:  Unless  the  letter  is  in,  if  there 
is  [257]  any  objection  to  it,  you  are  not  entitled 
to  say  what  the  contents  are. 

Q.  Do  you  have  such  a  letter  from  the  defend- 
ant ?  A.    Yes. 

Q.     Could  I  look  at  that? 

The  Court:     Let  the  clerk  mark  it  as  Exhibit  27. 

The  Witness:  On  June  1 — on  May  14,  a  letter 
was  received  by  me — will  you  mark  that,  and  I  will 
read  it. 

The  Court:  You  cannot  read  the  contents  of 
something  that  is  not  in. 
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(5-14-48   Letter  marked   Plaintiff's   Exhibit 
27  for  identification.) 

The  Court:  To  what  subject  does  Plaintiff's 
Exhibit  27  relate? 

Mr.  Ben  Maslan:  Could  I  see  Plaintiff's  Exhibit 
25  ?  This  letter  of  June  8  refers  to  that  letter  from 
the  Department  dated  May  14th  and  encloses  the 
check  that  they  mention  as  the  necessary  amount 
to  reimburse  the  Department. 

The  Court:  You  may  inquire  of  the  witness 
touching  its  qualifications.  You  might  ask  the  wit- 
ness concerning  the  subject  matter  of  your  state- 
ment. 

Q.  What  did  you  do  relative  to  the  request  of 
the  [258]  Department  containing  the  letter  of  May 
14th  which  has  been  marked  for  identification  as 
Exhibit  27? 

A.     Has  Your  Honor  read  that  letter? 

The  Court:  I  know  something  of  the  contents 
of  that. 

The  Witness:  Then  in  answer  to  the  letter  of 
May  14th 

Mr.  Preston:  Your  Honor,  we  could  concede, 
it  has  been  so  testified  that  the  amounts  required 
by  the  defendant  were  paid  back. 

The  Court:  Such  a  concession  does  not  neces- 
sarily deprive  the  party  of  the  right  to  have  the 
evidence  on  which  the  concession  is  made  introduced 
in  evidence  before  the  Court  and  jury.    If  counsel 


246         Pennsylvania  Salt  Mfg.  Co.  of  Wash. 

(Testimony  of  A.  L.  Maslan.) 

is  satisfied  to  rest  the  matter  upon  your  concession, 
the  Court  would  think  that  would  be  a  splendid 
thing  to  do  but  the  Court  knows  of  no  way  of  re- 
quiring counsel  to  do  so. 

Mr.  Ben  Maslan:  The  point  is,  there  is  not  a 
complete  admission.  In  view  of  that  fact,  we  have 
to  go  into  the  details  of  this. 

The  Court:  What  is  there  before  the  Court 
respecting  Exhibit  27? 

Mr.  Ben  Maslan:  I  offer  that  in  evidence  as  a 
letter  received  from  us  by  the  Department  of  Labor 
and  [259]  Industries. 

The  Court:  What  is  the  attitude  of  opposing 
counsel  regarding  this  offer? 

Mr.  Preston:  That  is  objected  to  as  immaterial 
and  irrelevant,  hasn't  any  bearing  upon  any  issue 
in  this  case. 

The  Court:  I  ask  the  witness  to  let  the  Court 
know  what  he  understands  the  nature  of  the  letter 
to  be,  what  subject  matter  is  discussed? 

The  Witness:  In  that  letter,  may  it  please  Your 
Honor,  of  May  14th,  which  is  Plaintiff's  Exhibit 
27,  it  states  that  they 

The  Court:     Just  say  what  the  subject  is. 

The  Witness:  They  acknowledge  the  receipt  of 
my  letter  of  May  4th,  Your  Honor,  and  they  stated 
that  if  an  action  is  to  be  brought  they  must  insist 
that  any  payments  that  have  heretofore  been  made 
by  the  defendant  in  behalf  of  Oscar  Haynes  be 
refunded  by  Oscar  Haynes  to  the  Department,  and 
they  ask  for  a  total  of  $267.50,  for  two  payments  at 
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$75.  per  month  or  $150.,  and  $112.  covering  pay- 
ments out  of  the  Medical  Aid  Fund  made  by  them. 

The  Court:  Will  you  look  at  Plaintiff's  Exhibit 
25? 

The  Witness:  Yes,  Your  Honor.  On  Plain- 
tiff's [260]  Exhibit  25,  there  is  a  letter  dated  June 
8,  1948,  sent  by  me  personally  to  the  Department 
of  Labor  wherein  I  stated  that  ''We  are  preparing 
summons  and  complaint  in  this  action  and  will  for- 
ward a  copy  to  you  within  the  next  few  days."  I 
further  stated  that  the  check  in  the  sum  of  $267.50 
requested  by  the  Department  will  also  be  sent,  and 
then  I  further  stated  that  "This  letter  confirms 
our  previous  letter  to  you  wherein  the  above  Oscar 
Haynes  hereby  elects  to  prosecute  his  claim  for 
damages  ..." 

The  Court:  That  has  no  bearing  on  this  other 
letter.  You  may  inquire  further.  Is  there  anything 
else  which  was  done?  Is  there  any  written  evidence 
of  doing  what  was  promised  to  be  done  in  regard 
to  these  payments'? 

Q.  Did  you  ever  send  those  checks  back,  the 
money  back? 

A.     Yes,  I  did.   Then  subsequently 

Q.     Did  you  enclose  a  check  with  Exhibit  25? 

A.  No,  I  didn't.  I  did  that  on  a  different  date, 
counsel.    On  July  20th  I  sent 

The  Court:  Is  there  a  communication  or  a  copy 
of  a  communication  on  that  date  concerning  this 
matter  to  which  you  wish  to  refer? 
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Mr.  Ben  Maslan:     Yes,  Your  Honor.  [261] 
The  Court:     Let  it  be  marked  Plaintiff's  Exhibit 
28. 

(7-20-48  Letter  marked   Plaintiff's   Exhibit 
28  for  identification.) 

Q.     What  is  this  letter  of  July  20th? 

A.  That  is  a  letter  in  which  I  enclosed  our  check 
in  the  sum  of  $192.50,  plus  the  State  of  Washing- 
ton check  No.  459621,  dated  May  4,  1948,  in  the  sum 
of  $75.,  which  had  been  uncashed  by  Oscar  Haynes. 
I  further  stated  in  the  letter 

The  Court:  Never  mind  what  you  stated  in  the 
letter.  About  what  subject  did  you  write,  if  any- 
thing ? 

The  Witness:  That  was  in  answer  to  the  de- 
mand of  the  Department  of  Labor  for  the  sum  of 
$267.50. 

The  Court:  Is  it  a  fact,  as  I  understand  your 
statement,  that  this  letter  of  July  20th,  1948,  was 
a  letter  transmitting  the  payments  mentioned  in 
the  Department's  letter  to  you  dated  May  14,  1948. 

The  Witness :     Yes,  Your  Honor. 

Mr.  Ben  Maslan:     I  offer  that  letter  in  evidence. 

Mr.  Preston:     No  objection. 

The  Court:     That  letter  is  now  admitted.  [262] 

(Plaintiff's  Exhibit  28  received  in  evidence.) 

Mr.  Ben  Maslan:  Will  you  please  have  this 
check  marked  *? 
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(Check   marked   Plaintife's   Exhibit   29   for 
identification.) 

Q.     What  is  Exhibit  29? 

A.  That  is  a  check  that  I  received  back  from 
the  Department  of  Labor,  together  with  a  letter 
from  the  Department  of  Labor. 

Q.     That  was  your  check  originally? 

A.     That  was  my  original  check  of  $192.00. 

The  Court:     Sent  with  what  letter? 

The  Witness:  That  was  sent  with  the  letter 
dated  July  20th. 

The  Court:  In  evidence  as  Plaintiff's  Exhibit 
28? 

The  Witness:  Yes,  Your  Honor.  This  Exhibit 
29,  may  it  please  Your  Honor,  is  the  check  dated 
July  20th  which  was  enclosed  in  the  letter  dated 
July  20th  marked  Exhibit  No.  28,  in  the  sum  of 
$192.50. 

Q.     Why  was  that  sent  back  to  you? 

A.  It  was  sent  back  to  me  for  the  reason  that 
the  Department  of  Labor  had  checked  the  amount 
and  had  found  [263]  that  I  had  overpaid  them  and 
they  wanted  a  lesser  amount.  When  I  say  overpaid 
them,  may  I  explain  that,  Your  Honor? 

The  Court:     You  may. 

The  Witness:  By  that,  there  was  an  error  in 
figuring,  and  they  had  calculated  that  they  had  paid 
some  five  or  six  dollars  more  than  they  actually  had 
paid,  and  they  had  sent  me  the  check  of  $192.50  back 
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and  demanded  from  me  in  lieu  thereof  a  check  in 

the  sum  of  $187.50. 

Q.  What  date  was  the  letter  you  got  from  the 
Depai'tment  ? 

A,  I  am  looking  for  that  letter.  The  original  is 
in  the  file.   You  have  the  original  there,  counsel. 

Q.  Do  you  find  the  original  letter  from  the  De- 
partment dated  August  17,  1948? 

A.     That  is  what  I  am  looking  for. 

The  Court :  The  check  dated  July  20,  1948,  has 
been  marked  Plaintiff's  Exhibit  29. 

Mr.  Ben  Maslan:  I  offer  that  in  evidence,  Your 
Honor. 

The  Witness:     It  was  enclosed  with  that  letter. 

The  Court :  The  letter  has  not  been  marked.  Do 
you  wish  this  letter  attached  to  Exhibit  29? 

Mr.  Ben  Maslan:  Yes,  I  think  they  should  be 
attached  together  and  I  will  offer  them  in  evidence 
as  one  exhibit. 

The  Court:  Let  it  be  attached.  The  offer  is 
made  of  Plaintiff's  Exhibit  29,  consisting  of  this 
letter  and  the  check  which  it  purports  to  have  re- 
turned to  the  witness.  That  exhibit,  consisting  of 
those  two  parts,  is  now  admitted. 

(Plaintiff's  Exhibit  29  received  in  evidence.) 

The  Witness:  May  I  advise  Your  Honor  of  the 
contents  thereof? 

The  Court :     Yes,  you  may. 

The  Witness:     The  contents  of  that  letter,  dated 


vs.  Oscar  Virgil  Haynes  251 

(Testimony  of  A.  L.  Maslan.) 

August  17th,  refers  to  the  Oscar  Haynes  case  and 
states,  ''Enclosed  is  your  check  in  the  amount  of 
$192.50,  intended  as  a  refund  of  certain  payments 
made  in  connection  with  this  claim. 

"We  find  upon  review  of  the  file  that  the  correct 
amount  should  have  been  $187.50.  Therefore,  will 
you  kindly  forward  the  latter  sum  pending  action 
against  the  third  party." 

It  is  signed  by  the  Department  of  Labor  and  In- 
dustries, M.  P.  Gilbert,  Assistant  Claim  Agent. 

Q.  Subsequent  to  that,  did  you  send  them  the 
correct  [265]  amount,  and  if  you  did,  was  it  con- 
tained in  any  letter  or  communication'? 

A.  It  was  a  letter  subsequently  sent  by  me  to  the 
Department,  dated  September  16,  1948,  in  which  I 
enclosed  the  sum  requested  by  the  Department  in 
the  sum  of  $187.50. 

The  Court:  Do  you  have  that  letter  or  a  copy 
of  it? 

The  Witness:     I  have  a  copy. 

Mr.  Ben  Maslan :     We  have  the  original. 

The  Court :     Let  one  of  them  be  marked. 

The  Witness:  It  is  a  letter  dated  September 
16th. 

Mr.  Ben  Maslan :  It  has  a  copy  of  the  complaint 
attached  to  it.  If  we  attached  the  check  to  Plain- 
tiff's Exhibit  24 

The  Court:  Plaintitf's  Exhibit  24  has  been 
diminished  in  size  and  number  of  papers  so  that  at 
this  time  it  consists  of  a  letter  purporting  to  bear 
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date  September  16,  1948,  written  by  Maslan  & 
Maslan,  addressed  to  the  Department  of  Labor  and 
Industries  at  Olympia,  to  which  is  attached  a  pur- 
ported copy  of  the  complaint. 

Mr.  Ben  Maslan:  Also,  we  are  attaching  the 
<3heck  to  it. 

The  Court :  Let  that  check  be  attached  to  it.  Let 
opposing  counsel  see  its  present  form.  Have  you 
offered  it?  I  do  not  know  whether  there  has  been 
any  [266]  proof  relating  to  it  or  not. 

The  Witness :  I  sent  that  letter  of  September  16, 
enclosing  the  copy  of  the  summons  and  complaint 
which  had  heretofore  been  requested  by  the  defend- 
ant, together  with  the  check  in  the  sum  of  $187.50 
which  they  had  heretofore  requested,  and  the  en- 
closures and  the  letter  marked  Plaintiff's  Exhibit  24 
and  those  were  enclosed  by  me  and  subsequently 
received  by  the  Department  and  taken  from  their 
file. 

Mr.  Starin:  We  have  only  this  question  con- 
cerning it.  We  are  not  familiar  with  it.  The  Court 
does  submit  pleadings  to  the  jury.  If  it  isn't  the 
practice  to  submit  pleadings  to  the  jury,  then  the 
jury  would  have  this  in  this  form. 

The  Court:  In  my  opinion,  the  plaintiff  is  en- 
titled to  show  all  the  acts  materially  bearing  upon 
plaintiff's  claimed  election,  and  I  do  not  think  that 
your  point  made  in  connection  with  the  nature  of 
that  writing  will  sufficiently  prevent  the  i^laintiff 
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from  enjoying  its  right  to  have  evidence  of  its  act 

in  that  connection  adduced  in  evidence. 

Mr.  Preston:  If  Your  Honor  please,  as  you  will 
note  from  this  letter,  this  has  nothing  to  do  with 
an  election.  This  recites  the  fact  that  an  action 
has  already  been  started  and  sends  them  a  copy  of 
the  [267]  summons  and  complaint. 

The  Court:  Do  comisel  wish  that  summons  and 
complaint  there? 

Mr.  Ben  Maslan:  No,  Your  Honor.  We  had  just 
as  well  withdraw  the  complaint  in  view  of  counsel's 
objection. 

The  Court :  Mr.  Clerk,  would  you  eliminate  from 
that  exhibit  that  large  paper  entitled  "Complaint" 
and  return  it  to  counsel  who  produced  it,  and  then 
keep  the  two  remaining  papers  or  objects  together. 

Mr.  Ben  Maslan:  With  the  complaint  deleted, 
we  move  the  admission  of  that  exhibit. 

The  Court :     Consisting  of  what  ? 

Mr.  Ben  Maslan :  Consisting  of  the  letter  of  Sep- 
tember 16  and  the  check  of  $187.50. 

Mr.  Preston:  We  think  it  is  immaterial,  if  the 
Court  please. 

The  Court:  The  objection  is  overruled  and  this 
exhibit  consisting  of  those  two  parts  last  mentioned 
by  counsel  is  now  admitted. 

(Plaintiff's  Exhibit  24  received  in  evidence.) 

Mr.  Ben  Maslan:  Is  there  anything  else,  Mr. 
Maslan*?  I  think  with  the  exception  of  the  letter  of 
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May  5th,  which  includes  the  letter  of  April  26th, 

which  is  Exhibit [268] 

The  Court :  The  letter  of  May  4th  and  the  letter 
of  April  26th  are  bound  together  as  one  exhibit, 
namely,  Plaintiff's  Exhibit  26  and  the  letter  of 
April  26  has  in  it  that  statement  about  insurance. 
Are  you  offering  that  exhibit  now*? 

Mr.  Ben  Maslan:     Yes,  Your  Honor. 

The  Court :  If  counsel  can  assist  the  Court  in  ex- 
cluding from  the  jury's  attention  those  words  re- 
lating to  insurance,  I  think  the  remainder  of  it  is 
admissible.  As  a  matter  of  fact,  it  is  all  admissible 
but  by  reason  of  the  unnecessary  prejudice  to  the 
defendant's  interests  in  this  case  of  those  words 
referring  to  insurance,  they  must  be  covered  up 
and  deleted  in  some  mamier.  Either  they  must  be 
cut  out  or  else  they  must  have  a  piece  of  paper 
pasted  over  them,  and  if  they  are  eliminated  from 
it,  the  trial  proceedings  in  the  absence  of  the  jury 
should  show  that  they  are  eliminated. 

Mr.  Starin :  That  matter  has  been  submitted  and 
the  Court  has  sustained  our  objection  to  it. 

The  Court:  I  have  previously,  but  the  matter  is 
presented  in  a  different  light  now.  I  believe  the 
additional  circumstance  just  mentioned  further  au- 
thenticates and  establishes  admissibility  for  Plain- 
tiff's Exhibit  26.  [269] 

Mr.  Ben  Maslan:  I  might  state  this,  that  we  do 
not  say  there  is  an  insurance  company.  This  is  what 
we  say  in  this  letter,  "This  claim  is  for  damages 
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against  the  Penn.  Salt  Co.  and/or  any  other  agency 
or  insurance  Co.  that  might  be  involved."  We  do 
not  know.  We  are  not  making  any  claim  to  that 
effect,  Your  Honor. 

The  Court:  In  view  of  the  objection  to  the  ad- 
mission, the  Court  is  going  to  eliminate  every  pos- 
sible obstacle.  The  record  of  proceedings  in  the 
absence  of  the  jury  can  show  what  those  words  are, 
but  those  words  in  my  opinion  need  not  go  to  the 
jury  because  of  the  risk  of  doing  greater  harm  to 
the  defendant  than  the  presence  of  those  words 
before  the  jury  would  do  in  favor  of  the  plaintiff's 
case. 

Mr.  Ben  Maslan:  As  a  matter  of  fact.  Your 
Honor,  we  sincerely  feel  that  this  whole  question 
of  election  is  a  question  of  law  for  the  Court,  in 
view  of  its  present  status,  the  extent  to  which  it 
has  come. 

The  Court:  If  you  wish  to  submit  it  as  such, 
there  is  no  harm  done.  If  you  intend  to  not  ask 
that  the  jury  look  at  those  papers,  then  the  Court 
will  rule. 

Mr.  Ben  Maslan :  We  feel  that  the  Court  should 
instruct  the  jury  as  a  matter  of  law  that  an  election 
has  been  made  pursuant  to  law  and  that  they  should 
disregard  the  Workmen's  Compensation  Act. 

The  Court:  The  possibility  of  your  taking  such 
a  position  was  one  reason  that  caused  the  Court  to 
have  these  proceedings  in  the  absence  of  the  jury. 
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Mr.  Ben  Maslan:  That  is  our  position,  Your 
Honor. 

The  Court:  Plaintiff's  Exhibit  26  is  now  ad- 
mitted as  to  each  and  both  of  its  parts,  and  I  direct 
in  that  connection  that  this  exhibit  be  not  submitted 
to  the  jury  miless  and  until  further  arrangements 
be  made  in  that  connection  concerning  those  words, 
that  in  any  and  all  events  the  exhibit  with  those 
words  on  the  exhibit  be  not  submitted  to  the  jury. 
If  the  exhibit  goes  before  the  jury,  the  Court  re- 
quires counsel  and  the  clerk  to  assist  the  trial  judge 
in  excluding  those  words  from  the  attention  of  the 
jury. 

(Plaintiff's  Exhibit  26  received  in  evidence.) 

The  Court:  We  have  Plaintiff's  Exhibit  27  not 
yet  disposed  of.  It  is  the  letter  of  May  14th. 

Mr.  A.  L.  Maslan:     May  I  return  to  the  stand *? 
The  Court :     You  may  do  so.  [271] 

Direct  Examination 
(Continued) 

By  Mr.  Ben  Maslan : 

Q.  Will  you  look  at  the  exhibit?  What  is  the 
exhibit  number? 

A.  It  is  a  letter  from  the  Department,  May  14, 
wherein  they  state  that  they  are  sending  the  record 
to  the  Seattle  office  and  insisting,  however,  that  if 
an  action  is  to  be  brought  the  amounts  in  the  sum 
of  $267.50  are  to  be  returned  back  to  the  Depart- 
ment of  Labor  by  the  prospective  plaintiff. 
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Mr.  Ben  Maslan:  We  offer  that  exhibit  in  evi- 
dence, Your  Honor. 

Mr.  Preston:     Same  objection,  immaterial. 

The  Court:  The  objection  is  overruled.  That 
exhibit  is  now  admitted. 

(Plaintiff's  Exhibit  27  received  in  evidence.) 

Q.  Subsequent  to  the  commencement  of  this  ac- 
tion, did  you  have  any  communications  from  the 
Department  of  Labor  and  Industries  showing  ac- 
quiescence or  any  other  action  in  connection  with 
the  action  taken  by  Mr.  Haynes  in  this  suit? 

Mr.  Preston :  That  would  be  immaterial,  whether 
the  Department  acquiesced  or  otherwise.  [272] 

The  Court :     The  objection  is  overruled. 

The  Witness:  I  received  a  letter,  which  is  now 
being  marked  as  an  exhibit. 

(2-15-49  Letter  marked  Plaintiff's  Exhibit  30 
for  identification.) 

Mr.  Ben  Maslan:     We  offer  that  in  evidence. 

Mr.  Preston:  That  exhibit  has  no  bearing  here. 
It  is  a  letter,  the  first  of  this  year,  from  the  State 
asking  how  the  case  is  coming  along.  What  that  has 
to  do  with  election  or  anything  else,  I  can't  imagine. 

The  Court :  Does  it  say  anything  about  accepting 
those  check  payments  ?  Does  it  have  anything  to  do 
with  adopting  or  accepting  or  acceding  to  the  course 
taken  by  the  plaintiff? 

Mr.  Ben  Maslan:     It  refers.  Your  Honor,  spe- 
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cifically  to  the  letter  of  September  16,  which  told 
the  Department  that  suit  had  been  commenced 
against  the  third  party,  Pennsylvania  Salt  Manu- 
facturing Company,  and  it  does  not  show  any  ob- 
jection or  anything  other  than  the  acquiescence,  and 
I  think  in  that  regard  it  is  admissible. 

Q.  By  the  way,  that  check  was  cashed,  was  it 
not?  A.     Yes.  [273] 

The  Court:  The  check  which  is  part  of  Plain- 
tiff's Exhibit  24  is  the  one  you  refer  to,  is  it? 

Mr.  Ben  Maslan:  Yes,  Your  Honor,  the  check 
dated  September  16th  or  thereabouts. 

The  Witness :     In  the  sum  of  $187.50. 

The  Court:  Look  at  the  check  and  answer  the 
question,  will  you? 

The  Witness:  That  check  was  cashed  by  the 
Department  of  Labor  and  Industries  on  October 
18,  1948. 

The  Court :  Does  it  bear  any  other  indorsements 
indicating  any  other  official  dealing  with  it? 

The  Witness:  Yes,  Your  Honor.  It  bears  the 
following  bank  indorsement,  "Pay  Seattle  First  Na- 
tional Bank,  Olympia  Branch,  or  Order  by  Russell 
H.  Fluent,  State  Treasurei^  of  Washington"  and 
it  was  marked  indorsed  above  that,  Department  of 
Labor  and  Industries.  These  indorsements  appear 
on  the  reverse  side  of  said  check. 

The  Court:  Do  3^ou  know  what  became  of  the 
money  collected  on  that  check?  Will  you  look  at 
the  last  indorsement  particularly? 
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The  Witness:  There  was  an  indorsement  dated 
October  18,  1948.  It  went  through  the  Seattle  First 
National  Bank. 

Q.  Actually,  it  was  cashed  and  went  into  the 
State  [274]  Treasury  by  those  indorsements? 

A.  Yes,  because  the  sum  of  $187.50  was  deducted 
from  our  bank  accomit. 

Q.  By  virtue  of  those  indorsements,  the  State 
Treasury  is  the  one  that  cashed  that? 

A.  It  was  indorsed  by  Russell  H.  Fluent,  State 
Treasurer. 

The  Court:  The  Court  is  ready  to  rule  upon 
Plaintiff's  Exhibit  30.  Would  counsel  for  defendant 
state  their  attitude  ? 

Mr.  Preston:  We  objected  to  it  on  the  ground 
it  was  irrelevant  and  incompetent. 

The  Court:  The  Court  thinks  it  is  admissible 
as  being  an  act  by  the  State  Department  indicating 
receipt  by  that  Department  of  the  last  communica- 
tion of  the  plaintiff,  from  the  plaintiff's  counsel 
which  is  in  evidence  as  Plaintiff's  Exhibit  24. 

Mr.  Ben  Maslan:  This  language  in  Harvey  vs. 
McCormick  Lumber  Co.,  149  Wash  368 

The  Court:     Does  it  touch  upon  admissibility? 

Mr.  Ben  Maslan:  It  touches  upon  the  question 
of  apparent  acquiescence  in  return  of  money. 

The  Court:     You  may  read  it  very  briefly. 

Mr.  Ben  Maslan:  In  Harvey  vs.  McCormick 
Lumber  Co.,  149  Wash  368,  at  374:  [275] 

".  .  .  he  notified  the  department  of  his  intention 
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so  to  do,  and  made  complete  restitution  to  the  state 
of  the  moneys  he  had  already  received,  all  with  the 
apparent  acquiescence  and  consent  of  the  depart- 
ment." That  fits  exactly  the  situation. 

The  Court :  In  that  case,  did  the  Court  hold  that 
the  election  was  sufficiently  accomplished  by  those 
actions  ? 

Mr.  Ben  Maslan :     Yes,  Your  Honor. 

The  Court:  The  Court  is  ready  to  rule.  The 
objection  is  overruled.  Plaintiff's  Exhibit  30  is  now 
admitted. 

(Plaintiff's  Exhibit  30  received  in  evidence.) 

The  Witness:  I  believe  His  Honor  asked  me  a 
question  in  relation  to  the  cashing  of  this  check.  I 
know  it  was  cashed  and  the  said  sum  was  deducted 
from  our  bank  account. 

The  Court:  I  wondered  if  he  could  tell  by  con- 
sidering the  check  in  its  present  form,  all  indorse- 
ments thereon,  who  got  the  money? 

The  Witness:  Yes,  the  Treasurer,  State  of 
Washington,  through  the  Department  of  Labor  and 
Industries.  [276] 

Q.  Are  there  any  other  communications  from 
yourself  to  the  State  following  that? 

A.  Yes.  In  answer  to  that  letter,  which  was 
dated  February  15,  1949,  which  I  received  either 
on  the  16th  or  17th,  I  sent  back  a  letter  to  the 
Department. 

Q.     Under  what  date? 
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A.     February  17,  1949. 
Q.     Do  you  have  a  copy  of  it  there? 
A.     I  have  our  office  copy. 
Q.     Could  I  see  that  please  ? 

(2-17-48   Letter  marked   Plaintiff's   Exhibit 
31  for  identification.) 

Mr.  Ben  Maslan :     I  offer  that  letter  in  evidence. 

Mr.  Preston:  It  is  objected  to  as  immaterial, 
incompetent,  irrelevant,  nothing  to  do  with  election 
or  anything  else  in  the  case. 

Mr.  Ben  Maslan:  It  shows  a  continued  acqui- 
escence by  the  State  of  Washington  in  the  prosecu- 
tion of  the  present  suit  against  the  Penn.  Salt 
Company. 

The  Court:  Are  you  going  to  offer  any  other 
letter  subsequent  to  that?   Is  that  the  last  one? 

The  Witness:     There  is  one  more,  Your  Honor. 

Mr.  Preston:  What  would  be  the  materiality  of 
whether  the  State  agreed  or  not  ?  [277] 

The  Court :     May  I  see  the  other  one  ? 

The  Witness:  That  is  another  request  for  what 
is  happening,  and  the  answer.  That  shows  the 
trial  was  set  September  9,  1949. 

The  Court:  Bind  these  two  together  and  mark 
them  Plaintiff's  Exhibit  32. 

(7-12-49  Letter  marked  Plaintiff's  Exhibit  32 
for  identification.) 

The  Court:  Let  opposing  counsel  see  them,  and 
also  31. 
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Mr.  Preston:  I  can't  see  any  materiality,  if  the 
Court  please. 

Mr.  Ben  Maslan:  We  offer  Exhibit  31  for  iden- 
tification and  Exhibit  32  for  identification. 

Mr.  Preston:  May  I  continue  my  objection, 
please?  I  know  of  no  requirement  the  State  has 
to  acquiesce  in  these  actions,  so  how  would  the 
continued  correspondence  back  and  forth  between 
counsel  and  the  State,  advising  when  the  case  might 
be  set  or  when  it  is  expected  it  will  be  on  the  cal- 
endar and  so  forth,  how  that  could  have  any  mate- 
riality at  all,  I  don't  know. 

■■  The  Court:  It  negates  the  possibility  that  the 
Department  did  not  acquiesce  in  the  attempts  to 
revoke  [278]  the  previous  actions  of  the  plaintiff, 
accepting  one  or  more  checks,  paying  him  compen- 
sation under  the  Workmen's  Compensation  Act.  It 
does  have,  in  my  opinion,  such  effect.  The  objection 
is  overruled  and  Plaintiff's  Exhibits  31  and  32  are 
admitted. 

(Plaintiff's  Exhibits  31  and  32  received  in 
evidence.) 

The  Witness:  May  I  advise  Your  Honor  what 
they  aref 

The  Court:     You  may. 

The  Witness:  Exhibit  31  was  the  answer  to 
Exhibit  30,  I  believe,  which  was  a  letter  dated  Feb- 
ruary 15th  wherein  they  ask  what  the  progress  of 
the  trial  was,  and  I  advised  them  that  in  all  pos- 
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sibility  it  will  be  set  on  February  23rd  for  some 

time  in  May  or  June  of  1949. 

Exhibit  32  is  the  further  request  for  infoiTnation 
from  the  Department  of  Labor  in  a  letter  dated 
July  12,  1949,  asking  us  the  present  status  of  the 
Oscar  Haynes  case.  Claim  No.  B-575312.  The  lettei" 
was  dated  July  12th  and  the  answer  was  dated  July 
14th,  wherein  I  stated  /  stated  in  the  said  answer 
that  the  above  entitled  matter — referring  to  the  case 
of  Oscar  Haynes  vs.  Pennsylvania  Salt  Company — 
has  been  set  [279]  for  trial  September  9,  1949,  be- 
fore the  Federal  Court. 

The  Court:  Is  this  all  the  evidence  you  wish  to 
offer  on  the  question  of  election? 

Mr.  Ben  Maslan :  By  the  way,  just  for  the  record, 
the  case  was  continued  from  the  September  date 
mentioned  until  the  present  date. 

The  Court :     You  may  step  down. 

Mr.  Preston:     No  questions. 

(Witness  excused.) 

Mr.  Ben  Maslan :     Oscar  Haynes,  please. 

The  Court:  The  witness  has  already  been  sworn 
and  will  now^  resume  the  stand  for  further  inter- 
rogation. Try  to  complete  all  of  the  interrogation 
of  this  witness  at  this  time. 
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OSCAR  VIRGIL  HAYNES 
recalled  as  a  witness,  having  been  previously  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  Examination 

By  Mr;  Ben  Maslan: 

Q.  Prior  to  this  time  that  you  consulted  your 
attorney,  Mr.  A.  L.  Maslan  of  our  firm,  did  you 
have  any  knowledge  that  you  might  have  a  possible 
claim  of  suit  [280]  against  the  Pennsylvania  Salt 
Company?  A.     No,  sir. 

Q.  When  did  you  first  learn  that  jom  had  such 
a  possibility  of  suit? 

Mr.  Preston:  This  is  all  repetition,  if  the  Court 
please. 

Mr.  Ben  Maslan:  I  do  not  know  whether  that 
came  in  or  not. 

Mr.  Preston:  It  was  all  gone  over  time  and 
time  again. 

The  Court:     Read  the  question. 

(Last  question  read  by  reporter.) 

Mr.  Ben  Maslan :  Against  the  Pennsylvania  Salt 
Manufacturing  Company. 

The  Court :  I  am  going  to  permit  him  to  answer 
it,  being  in  the  absence  of  the  jury  and  the  possi- 
bility that  the  Court  may  be  called  upon  to  rule  as 
a  matter  of  law  upon  the  question  of  whether  or 
not  election  was  made  before  this  action  was  brought. 

The  Witness:  That  was  in  the  latter  part  of 
April. 
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(Testimony  of  Oscar  Virgil  Haynes.) 

Q.  When  you  consulted  your  attorney,  Mr. 
Maslam?  A.     Yes,  sir. 

Mr.  Ben  Maslan :     You  may  cross-examine. 

Mr.  Preston:     No  questions.  [281] 

The  Court:     Step  down. 

(Witness  excused.) 

The  Court:  Is  there  any  other  evidence  on  the 
question  of  election? 

Mr.  Ben  Maslan:  May  I  ask  him  just  one  ques- 
tion from  here? 

The  Court:     You  may  do  so. 

Mr.  Ben  Maslan :  Did  you  ever  assign  your  cause 
of  action  against  the  Pennsylvania  Salt  Manufac- 
turing Company  to  the  Department  or  to  anyone 
else  % 

The  Witness :    No,  sir. 

The  Court:  What  do  you  wish  to  say,  if  any- 
thing, in  the  absence  of  the  jury  with  respect  to  this 
testimony  that  has  been  received  on  the  question 
of  election? 

Mr.  Ben  Maslan :  Your  Honor,  frankly  yesterday 
we  had  anticipated  that  the  mere  fact  that  we  had 
brought  the  action  and  were  pursuing  it,  shall  I 
say,  relentlessly  or  with  some  ^igor  was  proof 
enough  of  election.  However,  the  question  was 
raised.  The  defendants  never  raised  the  question 
in  their  answer;  however,  the  Court  on  its  own 
motion  made  the  suggestion  as  to  that  question  and 
in  view  of  that  we  proceeded  with  this  testimony 
today.     Now,  we   sincerely  feel  that  the  plaintiff 
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has  solely  elected  to  bring  himself  [282]  within  the 
election  in  favor  of  this  suit  against  this  company. 

The  Court:  What  is  the  allegation  in  the  com- 
plaint on  that  point,  if  any? 

Mr.  Ben  Maslan:  We  do  not  know  that  any 
allegation  is  necessary.  If  it  is,  the  allegation  is 
included  by  reason  of  the  testimony  that  has  been 
introduced.  Actually,  we  feel  that  it  is  a  matter 
of  defense,  if  at  all. 

The  Court:  There  have  been  a  lot  of  objections 
to  the  testimony  that  has  been  offered. 

Mr.  Ben  Maslan :  There  is  no  objection  that  there 
was  no  pleading.  There  was  direct  testimony  with- 
out objection  made  by  the  parties  as  to  the  election. 
This  matter  came  up  on  cross-examination.  It 
started  the  question  of  all  these  letters  and  docu- 
ments and  so  forth,  as  Your  Honor  will  recall, 
which  came  up  on  cross-examination  of  the  witness, 
Oscar  Haynes,  by  the  defendant  company.  But  the 
matter  of  election,  Oscar  Haynes'  direct  testimony 
was  admitted  without  objection,  as  I  recall. 

"*  *  *  Provided,  however,  that  if  the  injury  to 
a  workman  is  due  to  the  negligence  or  wrong  of 
another  not  in  the  same  employ,  the  injured  work- 
man, or  if  death  result  from  the  injury,  his  widow, 
children,  or  dependents,  as  the  case  may  be,  shall 
elect  whether  to  take  under  this  Act  or  seek  a 
remedy  against  such  other,  such  election  to  be  in 
advance  of  any  suit  under  this  Section;  *  *  *" 

Of  course,  we  have  the  letter  of  June  corroborat- 
ing the  letter  of  May  to  the  effect  that,  as  stated 
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in  the  letter  of  May,  "We  elect  to  bring  action 
against  the  third  party,  the  Pennsylvania  Salt 
Manufacturing  Company,"  and  suit  was  brought 
sometime  in  September  or  thereabouts,  the  filing 
date  of  the  suit. 

The  Court:    The  filing  date,  September  15,  1948? 

Mr.  Ben  Maslan:  Yes,  Your  Honor.  So  the 
actual  election,  which  even  counsel  stated,  was  an 
election  on  that  date  of  June  8th,  was  some  two 
months,  more  than  two  months  prior  to  the  date 
of  the  suit. 

"*  *  *  and  if  he  take  under  this  Act,  the  cause 
of  action  against  such  other  shall  be  assigned  to 
the  state  for  the  benefit  of  the  accident  fund ;  *  *  *  " 
In  other  words,  if  he  is  going  to  go  ahead  under 
the  Workmen's  Compensation  Act,  it  says  it  is  man- 
datory the  cause  of  action  shall  be  assigned  to  the 
Department,  which  was  never  done.  That  would 
be  the  election  the  other  way.  As  a  matter  of  fact, 
the  plaintiff  testified  positively  that  he  never  made 
any  [284]  such  assignment. 

Later  on,  it  says,  "Any  such  cause  of  action  as- 
signed to  the  state  may  be  prosecuted,  or  compro- 
mised by  the  Department,  in  its  discretion."  So 
there  being  no  assignment,  there  is  no  procedure 
against  the  Department,  there  is  no  election  against 
the  Department. 

The  Court:  Do  you  ask  the  Court  as  a  matter 
of  law  to  so  instruct  the  jury,  that  there  was  elec- 
tion before  the  suit  was  filed? 

Mr.  Ben  Maslan:     Yes,  Your  Honor. 
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The  Court:  Is  there  anything  else  you  wish  to 
say? 

Mr.  Ben  Maslan:  I  think  the  law  is  pointed  out 
in  Harvey  vs.  McCormick  Lumber  Co.  That  case 
was  not  ruled  upon  as  a  matter  of  law  but  the  Court 
did  lay  doAvn  the  rules  of  law  applicable  which  I 
may  state  to  Your  Honor.  I  think  there  was  an 
issue  of  fact  as  to  the  election.  Here  there  is  no 
issue  of  fact. 

**An  election  to  accept  compensation  from  the 
state  under  the  provisions  of  the  Statute  above 
quoted  requires  an  assignment  of  the  claim  against 
the  third  party  against  whom  such  right  of  action 
exists.  No  such  assignment  was  made  in  this  case; 
and  conceding  that,  where  an  election  has  actually 
been  made,  [285]  assignment  would  follow  as  a 
matter  of  law,  yet  the  state  has  here  consented  to 
and  has  held  respondent's  claim  in  abeyance  and 
permitted  him  to  return  the  money  received  and 
maintain  this  action  in  his  own  right.  Regardless 
of  respondent's  course  of  conduct,  the  cause  of 
action  here  litigated  belonged  either  to  respondent 
or  to  the  state.  Appellant  was  and  is  answerable 
either  to  respondent  or  to  the  state.  In  this  par- 
ticular, our  Industrial  Insurance  Act  differs  from 
some  we  have  examined.  There  can  be  no  election 
under  our  law  without  an  assignment,  either  actual 
or  by  operation  of  law,  of  the  cause  of  action." 

Then  I  would  like  to  read  another  portion  of  the 
decision,  if  Your  Honor  please. 

"Respondent,  after  making  claim  for  compensa- 
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tion,  received,  certain  moneys  from  the  state.  The 
testimony  clearly  indicates,  however,  that,  at  the 
time  of  the  receij^t  of  the  money,  he  had  no  knowl- 
edge of  his  right  to  pursue  any  other  remedy.  He 
did  not  comply  with  that  condition  of  the  Statute 
relative  to  assigning  his  claim  to  the  state.  Promptly 
upon  learning  of  his  right  to  sue  the  appellant,  he 
notified  the  Department  of  his  intention  to  do  so, 
and  made  complete  restitution  to  the  state  of  the 
moneys  he  had  already  received,  all  with  the  ap- 
parent acquiescence  and  consent  [286]  of  the  de- 
partment. The  question  then  remains,  can  a  man 
be  said  to  have  elected  between  two  inconsistent 
remedies  if  he  does  not  know  of  the  existence  of 
both?"  Clearly  there  is  no  evidence  here,  there 
is  no  cross-examination  of  the  witness  to  show  that 
he  did  know  of  anything.  There  is  no  evidence 
at  all  to  show  that  he  knew  of  having  any  other 
remedies. 

The  Court:    I  will  hear  from  the  opposing  side. 

Mr.  Preston :  I  am  not  quite  sure  what  question 
is  before  the  Court. 

The  Court :  I  understood  the  plaintiff  has  asked 
that  this  question,  if  it  ever  was  one,  be  withdrawn 
from  the  jury  and  the  jury  be  instructed  in  connec- 
tion with  the  general  instructions  on  final  submis- 
sion of  the  case  to  the  jury  that  the  plaintiff  did 
elect  to  sue  this  defendant  in  a  third  paii:y  suit 
instead  of  proceeding  under  the  Workman's  Com- 
pensation Act. 

Mr.  Preston :  In  other  words,  whether  the  Court 
should  rule 
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The  Court :    As  a  matter  of  law. 

Mr.  Preston:     as  a  matter  of  law  that  the 

election  has  been  made  prior  to  the  beginning  of  the 
action.  May  we  consider  that?  This  evidence  went 
in  without  any  idea  we  received  as  to  what  its 
purpose  was.   [287] 

The  Court:  I  want  to  say  to  both  of  you  that 
tentatively  the  Court  inclines  to  favor  granting  this 
request  for  the  Court's  ruling  on  that  question  as 
a  matter  of  law  and  not  to  submit  the  question 
whether  or  not  an  election  was  made  for  the  jury 
to  decide. 

Mr.  Preston:  The  Court  may  be  justified,  but 
I  would  like  to  consider  it. 

The  Court:  I  have  not  announced  the  Court's 
decision.  I  have  tried  to  advise  counsel  of  the 
trend  of  the  Court's  thinking  at  this  time.  I  am 
going  to  excuse  all  those  connected  with  this  case 
for  at  least  ten  minutes.  After  the  Court  has  a 
recess,  I  expect  to  bring  in  the  jury  and  jDroceed 
in  the  trial  of  this  case. 

For  the  time  being,  the  Court  directs  Exhibits 
24-32  inclusive  be  not  submitted  to  the  jury  but  be 
kept  as  part  of  the  record  made  in  this  case  in  the 
absence  of  the  jury. 

(Recess.) 

The  Court :  Let  the  record  show  all  of  the  jurors 
are  present  as  before  and  that  all  parties  on  trial 
with  their  counsel  are  present.  Call  the  next  wit- 
ness. 
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Mr.  A.  L.  Maslan:  May  it  please  Your  Honor, 
there  is  an  item  of  evidence  that  has  been  admitted 
by  both  counsel,  in  relation  to  a  doctor's  bill  in  the 
sum  of  [288]  $97.00  from  Dr.  Cameron. 

The  Court:  Do  you  mean  as  to  that  counsel  are 
agreed  it  may  be  offered  and  received  in  evidence? 

Mr.  A.  L.  Maslan:    Yes,  Your  Honor. 

Mr.  Preston:     That  is  right. 

(Doctor's  statement  marked  Plaintiff's  Ex- 
hibit 33  for  identification.) 

Mr.  Ben  Maslan:  Just  for  the  record,  perhaj^s 
I  might  read  that. 

The  Court:  Upon  the  stipulation  stated,  the 
Court  does  now  admit  Plaintiff's  Exhibit  33  in  evi- 
dence and  you  may  read  it  at  this  time,  if  you  wish. 

(Plaintiff's  Exhibit  33  received  in  evidence.) 

Mr.  A.  L.  Maslan:  This  is  a  statement  of  Drs. 
Cameron  and  Hillis  of  Tacoma,  Washington,  for 
professional  services,  February,  March  and  April, 
1948,  in  the  sum  of  $97.50.  I  don't  think  there  is 
any  question  about  this  being  reasonable. 

Mr.  Ben  Maslan:  With  the  exception  of  the 
legal  matter  that  w^e  discussed,  the  plaintiff  now 
rests. 

The  Court:  The  plaintiff  rests.  The  defendant 
may  now  proceed.  If  the  defendant  wishes  to  make 
an  opening  statement,  it  will  now  have  that  op- 
portunity. 

Mr,  Preston:  Your  Honor,  the  defendant  will 
waive  an  opening  statement.     I  might  say  to  the 
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Court  and  counsel  our  evidence  will  consist  of  an 
offer  of  proof  of  various  matters  which  should,  by 
reason  of  Your  Honor's  previous  ruling,  be  made 
in  the  absence  of  the  jury,  so  I  might  suggest  that 
the  jury  be  excused. 

The  Court :  What  will  be  the  defendant 's  further 
wishes  after  that? 

Mr.  Preston:    After  that  the  defendant  will  rest. 

The  Court:  In  view  of  that  fact,  will  there  be 
any  rebuttal? 

Mr.  Ben  Maslan:    No,  Your  Honor. 

The  Court:  Is  there  something  you  wish  to  ask, 
Mr.  Bothell? 

Juror  No.  12:  Could  I  ask  a  question,  Your 
Honor?  Your  Honor,  there  is  some  jurors  here, 
before  this  case  is  turned  over  to  us  for  our  de- 
liberation, who  would  like  to  see  the  plaintiff  for 
a  closer  examination.  I  hesitate  to  ask  about  it 
because  I  didn't  know. 

The  Court:  I  will  say  this  to  the  jurors;  I 
will  instruct  you  now  the  responsibility  rests  on 
counsel  and  the  Court  in  furnishing  the  jury  with 
all  [290]  the  evidence  necessary  for  them  to  have  in 
order  to  make  a  decision  of  the  case,  and  I  suggest 
to  the  jurors  that  you  may  content  yourself  with 
your  reliance  upon  the  fact  that  counsel  in  this 
case  present  all  of  the  necessary  proof  in  the  case 
which  they  are  advised  of  in  order  to  enable  the 
jury  to  be  properly  advised  of  the  facts. 

Mr.  Ben  Maslan:  We  would  be  very  pleased  to 
have  the  plaintiff  appear  at  this  time  in  front  of 
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the  jurors  for  closer  inspection.  I  had  intended 
during  my  argument  to  the  jury  to  bring  him  for- 
ward.   I  do  not  know  whether  that  is  proper  or  not. 

The  Court:  That  is  not  proper.  If  there  is  any 
evidence  to  be  produced,  you  should  produce  it. 

Mr.  Ben  Maslan:  At  this  time  I  move  to  reopen 
just  for  that  purpose,  to  have  the  plaintiff  appear 
in  front  of  the  jury  for  their  close  inspection.  I 
would  appreciate  that,  Your  Honor. 

The  Court:     Is  there  any  objection"? 

Mr.  Preston:    No. 

The  Court :  That  request  is  granted  and  the  case 
is  opened  up  for  that  purpose.  No  words  need  be 
spoken.  Just  give  the  jury  an  opportunity  to  see 
the  plaintiff.  Is  there  anything  else  that  anyone 
wishes  in  this  connection?    Does  the  plaintiff  rest? 

Mr.  Ben  Maslan:    Yes,  Your  Honor. 

The  Court:  Does  the  defendant  rest,  subject  to 
this  condition  that  you  mentioned? 

Mr.  Preston:     Subject  to  the  condition  I  made. 

The  Court:  I  wish  all  members  of  the  jury  to 
carefully  remember  and  heed  the  Court's  previous 
admonitions  against  gathering  any  information 
about  this  case  in  any  way  other  than  that  which 
the  Court  instructs  you,  namely,  while  you  are 
present  in  the  Courtroom  in  open  Court  in  the 
presence  of  the  Court  and  the  parties  and  their 
counsel,  and  under  no  other  circumstances,  and 
remember  all  the  details  of  the  admonitions  and 
heed  them  at  all  times.     The  jury  is  excused  until 
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Friday  morning  at   9:30   o'clock.     You  may  now 
retire. 

(Jury  retires.) 

The  Court :  Does  the  plaintiff  wish  to  show  any- 
thing or  does  the  defendant  wish  to  show  anything 
respecting  plaintiff's  motion  or  request  that  the 
Court  rule  as  a  matter  of  law  that  the  plaintiff  did 
effectually  before  filing  this  action  elect  to  proceed 
under  the  provisions  of  the  Workmen's  Compensa- 
tion Act  which  permits  the  plaintiff  to  elect  to  sue 
a  third  party  not  his  employer  on  account  of  his 
injuries  and  damages  sustained  in  the  accident  in- 
volved in  this  [292]  action? 

Mr.  Ben  Maslan:  We  renew  our  motion  or  sug- 
gestion to  the  effect  that  the  Court  take  that  ques- 
tion away  from  the  consideration  of  the  jury  and 
rule  as  a  matter  of  law  that  there  has  been  such  a 
valid  election  and  that  the  jury  be  so  instructed, 
and  that  they  be  instructed  to  disregard  all  refer- 
ence to  the  Workmen's  Compensation  Law. 

The  Court:  Is  there  anything  else  to  be  said  by 
defendant  % 

Mr.  Preston:  We  have  nothing  further  to  say 
on  it,  Your  Honor. 

The  Court :     The  Court  grants  the  motion  and ' 
request  and  will  so  instruct  the  jury. 

The  defendant  may  make  its  offer  of  proof  as 
part  of  its  case-in-chief  as  previously  mentioned. 

Mr.  Starin:  The  offer  of  proof,  if  the  Court 
please,  concerns  the  matter  which  is  the  subject  of 
the  legal  argument  in  the  session  last  evening  upon 


vs.-  Oscar  Virgil  Haynes  275 

which  the  Court  has  indicated  its  ruling.  For  the 
record,  the  defendant  offers  to  prove  by  the  testi- 
mony of  Jack  Radinsky  that  he  is  a  member  of  the 
firm  which  employed  the  plaintiff,  Oscar  V.  Haynes ; 
at  the  time  of  the  accident  and  at  all  times  prior 
thereto  while  in  the  employ  of  B.  Radinsky  &  Son 
the  plaintiff  was  a  workman  [293]  engaged  in  extra 
hazardous  employment;  that  at  the  time  of  the  ac- 
cident and  for  a  long  period  of  time  prior  thereto 
plaintiff  was  employed  as  a  truck  driver  handling 
heavy  loads  of  scraj)  metals  and  other  materials; 
that  said  employment  was  classified  as  extra  hazard- 
ous under  the  Workman's  Compensation  Act  of 
the  State  of  Washington;  that  B.  Radinsky  &  Son 
at  all  times  prior  to  February  20,  1948,  reported 
to  the  Department  of  Labor  and  Industries  of  the 
State  of  Washington  that  the  plaintiff  was  em- 
ployed by  them  in  extra  hazardous  employment; 
and  at  all  times  B.  Radinsky  &  Son,  the  employer 
of  the  plaintiff,  paid  all  contributions  required  to 
be  paid  by  it  to  the  Industrial  Insurance  Fund  in  the 
State  of  Washington  covering  such  extra  hazardous 
employment  of  the  plaintiff. 

The  defendant  further  offers  to  prove  by  the 
testimony  of  J.  M.  Driskell  that  he  is  the  treasurer 
of  the  Pennsylvania  Salt  Manufacturing  Company 
of  Washington,  Incorporated,  the  defendant  in  this 
action,  and  as  such  treasurer  is  in  charge  of  all  of 
the  records  relating  to  personnel  and  to  the  pay- 
ment of  contributions  to  the  Industrial  Insurance 
Fund  of  the  State  of  Washington ;  that  at  all  times 
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since  the  establishment  of  defendant's  Tacoma  plant, 
defendant  has  been  engaged  in  extra  hazardous 
employment;  that  [294]  said  j^lant  at  all  times  was 
operated  with  the  use  of  power  driven  machinery 
and  constituted  a  factory,  mill  and  workshop  as 
those  terms  are  defined  by  the  Statutes  of  the  State 
of  Wa<shington ;  that  all  employees  engaged  in  the 
operation  of  said  jolant  and  employed  in  the  yard 
and  premises  adjoining  the  plant  were  classified 
as  being  engaged  in  extra  hazardous  employment 
as  defined  by  the  AYorkmen's  Compensation  Act  of 
the  State  of  Washington;  that  all  employees  of  the 
defendant,  including  Edwin  L.  Cliffe,  assistant  su- 
perintent  in  charge  of  production  and  plant  per- 
sonnel, who  participated  in  any  manner  in  the 
handling,  removing,  cleaning  or  storing  of  the  coil 
of  pipe  alleged  to  have  caused  plaintiff's  injury  and 
who  were  required  to  perform  any  duties  whatso- 
ever with  respect  thereto,  and  whose  actions  or 
omissions  with  reference  to  said  coil  of  pipe  are 
said  to  have  formed  the  basis  of  plaintiff's  charge 
of  negligence,  were  employees  who  were  classified 
as  extra  hazardous  under  the  Workmen's  Com- 
pensation Act  of  the  State  of  Washington. 

That  all  of  said  employees  at  all  times  prior 
thereto,  including  and  subsequent  to  the  date  of 
the  delivery  of  said  coil  of  pipe  to  Frank  Powser, 
were  classified  under  37 — 1,  defined  by  the  Statutes 
of  the  State  of  Washington  as  being  extra  hazard- 
ous employment,  [295]  that  at  all  times  the  defend- 
ant made  contributions  to  the  Industrial  Insurance 
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Fund  covering  all  of  said  employees,  wliich  con- 
tributions were  computed  according  to  the  rates 
fixed  for  such  classified  employment,  and  at  no 
time  was  defendant  in  default  in  the  payment  of 
said  contributions. 

That,  if  the  Court  please,  is  our  offer  of  proof. 

The  Court :  What  is  the  attitude  of  the  plaintiff 
respecting  the  allegations  in  Paragraph  2  on  Page 
3  of  the  defendant's  answer  and  first  affirmative 
defense,  or  any  part  of  the  allegations  contained 
in  that  paragraph  insofar  as  the  same  may  be 
affected  by  this  offer  of  proof? 

Mr.  Ben  Maslan :  Your  Honor,  we  move  to  strike. 
We  move  to  strike  this  portion  of  the  pleading,  and 
I  believe  Your  Honor  sustained  it  yesterday.  I 
don't  know  whether  I  am  phrasing  it  correctly,  but 
we  object  to  this  proffered  testimony  as  not  con- 
stituting any  defense  to  this  action  and  being  there- 
fore incompetent,  irrelevant  and  immaterial,  re- 
dundant and  so  forth.  Was  there  some  other  pur- 
port to  your  question? 

The  Court:  About  being  a  contributor  to  the 
fund. 

Mr.  Ben  Maslan:  That  is  entirely  immaterial. 
Your  Honor,  if  Your  Honor  abides  by  Your 
Honor's  ruling  of  yesterday  it  is  entirely  imma- 
terial as  to  whether  [296]  they  were  or  were  not  a 
contributor.     I  understood  that  the  Court  will 

The  Court :  I  heard  the  offer.  Is  there  anything 
you  have  to  observe  in  connection  with  your  state- 
ment concerning  it  as  to  whether  or  not  it  offers 
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any  material  that  is  new  and  different  from  that 
which  was  considered  yesterday? 

Mr.  Ben  Maslan:  I  can't  see  any  difference 
there,  Your  Honor.  He  offers  to  prove,  in  effect, 
that  the  plaintiff  was  a  workman  under  the  In- 
dustrial Insurance  Law.  There  is  no  question  about 
that.  Then  he  offers  the  background  proof  to  the 
effect  that  the  company  at  all  times  was  engaged 
in  extra  hazardous  employment,  and  so  forth,  but 
nowhere  does  he  get  away  from  the  logic  of  Your 
Honor's  ruling  of  yesterday  evening.  In  other 
words,  as  my  associate  counsel  who  argued  the  mat- 
ter yesterday  suggested  to  me,  the  evidence  that 
he  offers  at  this  time  by  this  formal  offer  of  proof 
is  nothing  more  or  less  than  the  evidence  that  would 
be  introduced  under  these  allegations  of  the  ag- 
firmative  defense  if  it  were  allowed  to  stand.  With- 
out such  an  affirmative  defense  such  evidence  is 
improper,  it  is  incompetent.  It  isn't  relevant  at 
all  to  any  of  the  issues  in  the  case.  In  other  woj:'ds, 
it  does  not  state  a  defense.  That  is  the  whole  es- 
sence of  my  position.  [297] 

The  Court:  Is  it  your  contention  it  does  not  go 
far  enough?  To  prove  that  with  respect  to  this 
particular  pipe  and  at  the  time  of  the  accident  with 
reference  to  that  pipe  it  w^as  in  the  course  of  those 
extra  hazardous  operations? 

Mr.  Ben  Maslan:  That  is  correct,  that  it  was 
part  of  the  defendant's  operations,  and  the  evi- 
dence is  very  clear — it  is  admitted,  as  a  matter  of 
fact,  by  the  defendants  themselves  that  the  pipe  had 
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been  discarded  and  abandoned  some  appreciable 
time  prior  to  the  time  of  the  accident,  which  oc- 
curred on  someone  else's  premises  entirely. 

The  Court:  The  Court  feels  sufficiently  advised, 
but  does  counsel  for  defendant  wish  to  make  any 
further  observation? 

Mr.  Starin:  Not  other  than  was  made,  Your 
Honor.  We  only  want  to  call  Your  Honor's  at- 
tention to  the  last  question  which  counsel  com- 
mented upon.  There  is  evidence  in  the  case  now 
by  the  testimony  of  Mr.  Cliffe  and  the  testimony 
of  Mr.  Driskell,  I  believe,  that  the  pipe  in  question 
w^as  not  discarded  until  Mr.  Cliffe  had  directed  it 
to  be  sold.  I  simply  wanted  to  call  that  particular 
evidence  to  the  Court's  attention.  That  wasn't  in- 
cluded in  the  offer  of  proof. 

The  Court :  The  Court  is  of  the  opinion  that  that 
does  not  make  it  material,  that  notwithstanding  that 
we  assume  the  convincing  power  claimed  for  that 
evidence,  that  there  is  a  difference  in  the  testimony 
as  to  when  the  pipe  was  disconnected  from  service 
of  defendant  in  its  extra  hazardous  occupation,  that 
nevertheless  for  an  appreciable  length  of  time  be- 
fore this  accident  happened  such  disconnection  be- 
came effective,  and  there  is  no  evidence  in  the  case 
which  tends  to  support  any  claim  or  contention 
which  might  be  advanced  that  as  a  matter  of  fact 
the  pipe  was  still  in  service  of  the  defendant  in  its 
extra  hazardous  industrial  operations.  The  court 
does  sustain  the  objection  to  the  offer  of  proof,  and 
to  each  and  all  of  them. 
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Mr.  Preston:    We  rest,  Your  Honor. 

The  Court:  Before  the  Court  accepts  the  final 
resting  of  the  parties,  I  wish  to  call  attention  to 
the  fact  that  Plaintiif 's  Exhibit  20  was  not  offered 
and  it  is  not  in  evidence.  It  is  the  doctor's  bill  of 
Dr.  Read. 

Mr.  A.  L.  Maslan:  I  believe  it  was  agreed  upon, 
was  it  not,  counsel'? 

Mr.  Preston:  There  was  some  communication  at 
the  bottom  of  it.    I  think  I  objected  for  that  reason. 

Mr.  A.  L.  Maslan:  The  testimony  of  the  doctor 
was  [299]  in  the  record  that  it  was  $113.00.  This 
exhibit  ma.y  remain  out. 

The  Court :  Do  you  wish  to  withdraw  it  and  have 
it  returned  to  counsel  who  produced  it? 

Ml'.  Ben  Maslan:  We  might  just  as  well  with- 
draw it  and  not  encumber  the  record. 

The  Court:  It  is  withdrawn  and  will  now  be 
returned  to  plaintiff's  counsel. 

Mr.  A.  L.  Maslan:  Do  I  understand  there  was 
a  statement  that  that  was  the  amount  the  doctor 
requested  % 

The  Court:  I  think  the  doctor  made  some  such 
testimony,  although  at  first  he  did  not  recall  he  had 
sent  a  bill  nor  how  much  it  contained.  I  think 
counsel's  questions  afterwards  elicited  from  the  wit- 
ness substantially  the  same  information  which  is 
noAV  contained  in  the  exhibit.  Does  anyone  else 
think  of  anything?  I  believe  counsel  for  defendant 
should  in  the  presence  of  the  jury,  after  the  jury 
returns  to  the  courtroom  Friday  morning,  announce 


vs.  Oscar  Virgil  Haynes  281 

that  the  defendant  does  rest,  if  that  is  your  at- 
titude. 

Mr.  Preston:  Yes.  We  had  already  stated  we 
would  rest  in  the  presence  of  the  jury  after  this 
offer.    If  the  Court  wants  me  to  say  it  again,  I  will. 

The  Court:  If  you  do  not  say  it,  I  wish  you 
would  remind  me  to  do  so.  I  would  like  for  the 
jury  to  be  [300]  finally,  officially  told  the  taking  of 
the  testimony  is  completed. 

Is  there  any  reason  why  the  Court  should  not  be 
adjourned  until  Friday  morning  at  9:30?  I  will 
excuse  counsel  in  the  case  until  8:30  Friday  morn- 
ing for  the  purpose  of  discussing  instructions,  but 
Court  will  be  adjourned  until  9:30  Friday  morning. 
All  those  connected  with  this  case  may  now  be  ex- 
cused. 

(At  4:30  o'clock,  p.m.,  Wednesday,  Novem- 
ber 23,  1949,  proceedings  adjourned  until  9:30 
o'clock,  a.m.,  Friday,  November  25,  1949.) 

Seattle,  Washington;  November  25,  1949, 
11:00  o'clock,  A.M. 

The  Court:  For  the  information  of  all  those 
present,  I  wish  to  say  that  the  delay  in  the  Court's 
opening  this  morning  has  been  occasioned  by  the 
application  of  a  certain  rule  of  Court  which  re- 
quires the  trial  judge  to  discuss  with  counsel  in 
the  case  on  trial  before  a  jury  the  requested  in- 
structions and  the  [301]  Court's  intended  instruc- 
tions. 

Let  the  record  show  all  of  the  jurors  are  present 
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ill  the  case  on  trial,  and  likewise  all  parties  on  trial 
with  their  counsel,  and  that  all  of  these  persons  are 
now  present. 

Does  defendant  rest? 

Mr.  Preston:    Yes,  Your  Honor. 

The  Court:    Is  there  any  rebuttal? 

Mr.  Ben  Maslan:  No,  Your  Honor.  Plaintiff 
rests  at  this  time. 

(Arguments  made  by  counsel  for  plaintiff 
and  defendant.) 

The  Court :  This  case  is  still  not  finally  submitted 
to  the  jury,  and  you  will  reserve  your  discussions 
until  later  and  also  reserve  your  decision  until 
later.  The  Court  will  after  the  lunch  hour  in- 
struct you  as  to  the  law  and  will  thereafter  finally 
submit  the  case  to  the  jury  for  its  deliberation  and 
verdict.  You  are  now  excused  for  the  lunch  hour, 
subject  to  the  Court's  previous  admonitions. 

Court  is  recessed  until  1:00  o'clock. 

(At  12:10  o'clock,  p.m.,  Friday,  November 
25,  1949,  proceedings  recessed  until  1:00  o'clock, 
p.m.,  Friday,  November  25,  1949.)  [302] 

Seattle,  Washington;  November  25,  1949, 
1:00  o'clock,  P.M. 

The  Court:  Let  the  record  show  that  all  of  the 
jurors  are  present  and  all  parties  on  tibial  with  their 
counsel  are  present. 

It  now  remains  for  the  Court  to  instruct  you  as 
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to  the  law  governing  the  case  and  for  the  Court  to 
thereafter  finally  submit  the  case  to  the  jury  for  its 
deliberation  and  verdict. 

COURT'S  INSTRUCTIONS 

Members  of  the  Jury :  You  have  heard  the  testi- 
mony and  the  arguments  of  counsel.  After  the 
Court  instructs  you,  you  will  retire  to  the  jury 
room  to  consider  your  verdict. 

This  is  an  action  to  recover  damages  for  possible 
injuries  which  plaintiff  alleges  he  sustained  as  a 
result  of  the  negligence  of  the  defendant  in  the  re- 
spects stated  in  the  complaint  of  the  plaintiff. 
Plaintiff  further  alleges  that  he  is  a  citizen  of  this 
state  and  that  the  defendant  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Delaware 
and  as  such  is  a  citizen  [303]  of  the  state  of  Dela- 
ware; that  the  defendant  is  qualified  to  do  business 
in  the  state  of  Washington ;  that  the  plaintiff  is  an 
individual  and  also  a  citizen  of  the  United  States 
as  well  as  the  state  of  Washington,  and  these  things 
just  mentioned  are  all  admitted  by  the  defendant 
and  no  further  proof  or  consideration  need  be  given 
to  those  allegations  in  the  plaintiff's  complaint  be- 
cause of  such  admissions. 

It  might  be  interesting  to  the  jury  for  me  to 
make  an  aside  statement  that  I  had  not  intended 
to  make,  and  that  is  that  in  this  Court  in  this  kind 
of  a  case  the  only  way  this  Court  could  have  juris- 
diction to  try  it  is  because,  first,  it  involves  citizens 
of   different   states.      That   is   what  they   call   the 
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ground  of  diversity  of  citizenship.  Second,  it  in- 
volves an  amount  claimed  to  be  involved  of  more 
than  $3000  exclusive  of  interest  and  costs.  Were 
it  not  for  those  two  things,  this  Court  would  not 
have  jurisdiction  to  try  this  case.  It  would  have 
to  have  been  brought  and  maintained  in  the  State 
Court,  but  under  federal  law  where  any  cause  of 
action  arises  between  citizens  of  different  states, 
the  Federal  Court  may  under  certain  conditions 
have  jurisdiction  of  that  even  though  the  cause  of 
action  does  not,  as  it  does  not  in  this  case,  involve 
any  federal  law  question.  [304] 

The  plaintiff  further  alleges  in  his  complaint  that 
early  in  February,  1948,  and  for  some  years  prior 
thereto  the  defendant  was  in  the  business  of  manu- 
facturing chemicals  and  that  it  maintained  and  op- 
erated a  manufacturing  plant  in  Tacoma,  Wash- 
ington, where  it  produced  and  processed  chemicals; 
that  in  the  manufacturing  and  processing  of  those 
chemicals  in  that  plant  the  defendant  handled  many 
chemicals  capable  of  causing  burns  and  severe  in- 
juries to  persons  who  might  come  in  contact  with 
the  chemicals ;  that  in  its  plant  it  used  a  great  num- 
ber of  iron  pipes  of  various  types  and  sizes  through 
which  defendant  ran  various  types  of  chemicals 
in  the  processing  and  manufacturing  of  chemicals; 
that  as  the  said  pipe  became  worn,  they  were  dis- 
carded as  a  part  of  the  defendant's  manufacturing 
plant  and  were  replaced  with  other  pipes;  that 
during  February,  1948,  the  defendant  sold  certain 
scrap  iron  to  Frank  Powser  of  Tacoma;  that  in- 
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eluded  among  that  scrai)  iron  was  a  large  coil  of 
pipe  which  the  defendant  had  discarded  from  its 
manufacturing  plant;  that  during  February,  1948, 
employees  of  the  said  Frank  Powser  went  to  the 
defendant's  Tacoma  plant  to  accept  delivery  of  that 
scrap  iron  sold  to  Frank  Powser;  that  an  employee 
of  the  defendant  delivered  the  scrap  iron  which 
had  been  sold  to  Frank  Powser,  including  the  coil 
of  pipe,  to  the  [305]  employees  of  Frank  Powser 
who  then  loaded  the  scrap  iron,  including  the  coil 
of  pipe,  onto  a  truck  which  they  had  brought  for 
that  purpose  and  transported  it  to  the  salvage  yard 
of  Frank  Powser  in  Tacoma;  that  upon  arrival  at 
that  salvage  yard  of  Frank  Powser  the  coil  of  pipe 
was  deposited  in  the  Powser  yard;  that  the  coil  of 
jiipe  at  the  time  it  was  delivered  to  the  employees 
of  Powser  contained  sulphuric  acid;  that  neither 
Powser  nor  any  of  his  employees  knew  that  the  coil 
of  pipe  contained  hidden  within  it  sulphuric  acid; 
that  on  the  20th  day  of  February,  1948,  the  plain- 
tiff was  employed  as  a  truck  driver  by  B.  Radinsky 
&  Son,  salvage  dealers  of  Seattle;  that  on  that  day 
the  plaintiff  was  directed  by  his  employer  to  proceed 
to  the  salvage  yard  of  Frank  Powser  in  Tacoma 
to  pick  up  a  load  of  scrap  iron  and  scrap  pipe ;  that 
the  plaintiff  in  a  truck  owned  by  his  employer  did 
proceed  to  the  salvage  yard  of  Frank  Powser  as 
directed  and  after  arriving  there  was  shown  by 
employees  of  Frank  Powser  the  scrap  iron  and 
scrap  pipe  which  plaintiff  was  to  load  on  his  truck 
and  transport  to  his  employer's  yard  in  Seattle; 


286  Pennsylvania  Salt  Mfg.  Co.  of  Wash. 

that  among  the  scrap  iron  to  be  loaded  was  the  coil 
of  pipe  in  question  here;  that  the  coil  of  pipe  was 
laying  on  the  ground  in  the  salvage  yard  of  Powser 
and  in  the  same  position  as  it  had  been  when  [306] 
first  deposited  in  the  Powser  yard  by  Powser 's 
employees  at  the  time  they  had  transported  it  from 
defendant's  manufacturing  plant;  that  plaintiff  was 
at  all  times  unaware  that  the  coil  of  pipe  contained 
the  acid;  that  by  means  of  a  hoist  the  plaintiff 
loaded  the  coil  of  scra^D  pipe  from  the  ground  onto 
tlie  truck ;  that  for  the  purpose  of  placing  the  coil  of 
pipe  in  a  proper  position  on  the  truck  and  in  order 
to  move  it  a  few  inches,  the  plaintiff',  using  a  maul, 
pounded  on  the  pipe,  when,  without  warning  or 
notice  to  the  plaintiff,  a  seam  in  the  pipe  opened 
and  a  pressurized  stream  of  sulphuric  acid  which 
was  in  the  pipe  issued  from  it  and  struck  the  plain- 
tiff on  the  face,  arms,  neck  and  eyes  and  covered  a 
large  portion  of  his  clothing;  that  the  force  with 
which  the  acid  spewed  from  the  coil  of  pipe  knocked 
the  plaintiff  from  the  truck  to  the  ground;  that  the 
plaintiff  suffered  injuries  as  a  result;  that  plaintiff 
was  immediately  rushed  to  the  Tacoma  General 
Hospital  in  Tacoma  where  he  was  forced  to  remain 
for  58  days. 

Plaintiff  further  alleges  that  his  injuries  were 
caused  by  and  were  the  direct  and  proximate  result 
of  the  negligence  of  the  defendant  in  that  (a)  the 
defendant  failed  to  ascertain  all  sulphuric  acid  in- 
jurious to  other  persons  on  contact  had  been  re- 
moved [307]  from  the  coil  of  pipe  before  allowing 
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the  coil  of  pipe  to  be  removed  from  the  premises 
of  the  defendant  to  be  placed  as  scrap  metal  into 
the  stream  of  commerce  where  it  was  certain  to  be 
handled  by  other  persons  unaware  of  its  dangerous 
qualities;  (b)  that  defendant  failed  to  remove  the 
sulphuric  acid  from  the  coil  of  pipe  immediately 
after  removing  the  pipe  from  its  operating  system ; 
(c)  that  the  defendant  sold  and  delivered  the  coil 
of  pipe  containing  the  sulphuric  acid,  which  is 
highly  injurious  to  other  persons  upon  contact, 
without  having  warned  the  persons  to  whom  the 
pipe  was  sold  and  delivered  of  the  presence  of  sul- 
phuric acid  in  the  coil  of  pipe. 

The  plaintiff  further  alleges  that  the  sulphuric 
acid  which  issued  from  the  coil  of  pipe  as  before 
alleged,  upon  coming  into  contact  with  his  eyes, 
burned  them  to  such  an  extent  that  he  has  suffered 
complete  loss  of  vision  in  the  left  eye  and  almost 
total  loss  of  vision  in  the  right  eye ;  that  upon  com- 
ing into  contact  with  the  rest  of  plaintiff's  person, 
the  sulphuric  acid  caused  severe  burns  which  have 
resulted  in  multiple  scars,  disfiguring  the  greater 
portion  of  plaintiff's  face  and  neck  and  portions  of 
his  arms;  that  the  injuries  to  the  plaintiff  have 
caused  and  are  still  causing  and  will  cause  in  the 
future  to  the  plaintiff  excruciating  pain  [308]  and 
extreme  mental  anguish  and  suffering;  that  the 
scars  on  plaintiff's  face  and  body  are  extremely 
tender  and  continue  to  reopen,  causing  him  con- 
tinuous pain;  that  the  plaintiff  has  been  receiving 
medical  treatment  since  the  injuries  and  it  will  be 
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necessary  for  liim  to  receive  medical  treatment 
in  the  future;  that  prior  to  the  injuries  sustained 
by  the  plaintiff  as  a  result  of  defendant's  negli- 
gence, the  plaintiff  was  a  strong  and  able  bodied 
man  in  good  health,  with  excellent  vision,  earning 
and  capable  of  earning  the  sum  of  $300  per  month ; 
that  as  a  result  of  the  injuries  plaintiff  sustained 
he  has  become  totally  and  permanently  disabled  and 
disfigured ;  that  the  plaintiff  will  be  permanently  in- 
capacitated and  that  his  ability  to  follow  any  oc- 
cupation has  been  permanently  destroyed;  that  he 
has  suffered  intense  pain  and  mental  anguish  in 
the  past  and  will  continue  to  so  suffer  in  the  future ; 
that  the  plaintiff  has  been  forced  to  expend  large 
sums  for  medical  and  hospital  services;  that  he  is 
still  being  treated  by  doctors  for  his  injuries  and 
that  he  will  be  forced  to  expend  large  sums  in  the 
future  for  medical  and  hospital  costs. 

The  defendant  has  denied  all  of  the  foregoing 
allegations  of  the  plaintiff  except  as  previously 
noted  and  except  also  that  the  defendant  has  ad- 
mitted and  does  [309]  admit  the  following  allega- 
tions mentioned  among  the  foregoing  allegations  in 
plaintiff's  comi^laint,  namely: 

That  defendant  maintained  and  operated  a  manu- 
facturing plant  in  Tacoma  and  that  in  the  opera- 
tion of  that  plant  it  used  iron  pipes;  that  as  said 
pipes  became  worn  they  were  discarded  and  re- 
placed; that  during  February,  1948,  the  defendant 
sold  scrap  iron  from  its  Tacoma  plant,  including  a 
large  coil  of  pipe  which  defendant  had  discarded 
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from  its  operating  system;  that  the  defendant  de- 
livered the  scrap  iron,  including  the  coil  of  pipe, 
to  employees  of  Frank  Powser  at  the  plant  of  de- 
fendant; that  the  plaintiif  was  employed  in  the 
capacity  'of  truck  driver  by  B.  Radinsky  &  Son, 
salvage  dealers  of  Seattle,  Washington;  and  that 
on  or  about  February  20,  1948,  plaintiff  was  directed 
by  his  employer  to  pick  up  a  load  of  scrap  iron 
and  scrap  pipe  in  the  salvage  yard  of  Frank  Powser 
in  Tacoma;  that  the  plaintiff  proceeded  to  the  salv- 
age yard  of  Frank  Powser  in  a  truck  owned  by 
his  employer;  and  that  while  in  the  act  of  loading 
this  coil  of  scrap  pipe  which  had  been  acquired  by 
Frank  Powser  from  the  defendant,  the  plaintiff 
suffered  injuries. 

The  plaintiff  has  the  burden  of  proving  all  of 
the  allegations  of  his  complaint  which  are  denied 
by  the  defendant  by  a  fair  preponderance  of  the 
evidence,  as  [310]  I  shall  afterwards  in  these  in- 
structions define  that  term. 

In  addition  to  denying  the  certain  allegations 
of  the  plaintiff  previously  mentioned  as  being  de- 
nied, the  defendant  alleges  as  an  affirmative  defense 
that  any  injuries  which  may  have  been  sustained 
by  the  plaintiff  as  a  result  of  handling  the  coil  of 
pipe  were  directly  and  proximately  contributed  to 
by  plaintiff's  own  negligence.  This  allegation,  in 
effect,  of  contributory  negligence  on  plaintiff's  part 
is  denied  by  the  plaintiff,  and  that  denial  of  plain- 
tiff of  such  affirmative  allegation  places  upon  the 
defendant  the  burden  of  proving  that  affirmative 
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defense  by  a  fair  preponderance  of  the  evidence. 

This  is  a  civil  case,  and  the  party  alleging  in  his 
pleadings  any  material  fact  which  is  not  admitted 
by  the  opposing  party  has  the  burden  of  proof  to 
establish  such  fact,  which  must  be  done  by  a  fair 
preponderance  of  the  evidence. 

The  basis  of  this  action  is  negligence.  The  plain- 
tiff is  not  entitled  to  recover  merely  because  there 
was  an  accident.  In  order  to  recover,  the  plaintiff 
must  prove  by  a  fair  preponderance  of  the  evi- 
dence that  the  defendant  was  negligent  in  one  or 
more  particulars,  as  alleged  in  plaintiff's  com- 
plaint, [311]  and  that  plaintiff  sustained  injuries 
and  damages  as  alleged  and  that  such  negligence 
was  the  proximate  cause  of  such  injuries  and  dam- 
ages. 

"Negligence"  is  the  failure  to  exercise  reasonable 
and  ordinary  care.  By  the  term  ''reasonable  and 
ordinary  care"  is  meant  that  degree  of  care  which 
an  ordinarily  careful  and  prudent  person  would 
exercise  under  the  same  or  similar  circumstances 
and  conditions.  "Negligence"  consists  in  the  doing 
of  some  act  which  a  reasonably  prudent  person 
would  not  do  under  the  same  or  similar  circum- 
stances, or  in  the  failure  to  do  something  which 
a  reasonably  prudent  person  would  have  done  under 
the  same  or  similar  circumstances  and  conditions. 
Negligence  is  not  to  be  presumed,  but  must  be  estab- 
lished by  proof  the  same  as  any  other  fact  in  the 
case. 

The  term  "proximate  cause"  means  an  efficient 
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cause  of  an  injury  or  loss  without  which  such  in- 
jury or  loss  would  not  have  been  sustained.  It  is 
that  cause  which  in  direct,  unbroken  sequence  pro- 
duces or  directly  contributes  to  producing  the  in- 
jury or  loss  comiDlained  of,  and  without  which  cause 
the  injury  or  loss  would  not  have  occurred. 

By  the  term  ''burden  of  proof"  is  meant  the 
obligation  to  prove  or  establish  a  fact  by  a  pre- 
ponderance [312]  of  the  evidence. 

By  the  term  "preponderance  of  the  evidence"  or 
"fair  preponderance  of  the  evidence"  is  meant  that 
evidence  on  a  particular  matter  which,  when  fully, 
fairly  and  impartially  considered  by  you,  has  the 
greater  weight  with  you,  produces  a  stronger  im- 
pression and  is  more  convincing  to  you  as  to  its 
truth  than  that  to  which  it  is  opposed;  and  such 
jjreponderance  of  the  evidence  is  not  necessarily 
determined  by  the  greater  number  of  witnesses  who 
may  have  testified  for  the  one  party  or  the  other 
regarding  such  matter,  since  you  may  take  into  con- 
sideration all  of  the  evidence  in  the  case,  no  matter 
by  which  side  produced. 

The  burden  of  proof  in  this  case  is  on  the  plain- 
tiff to  ijrove  all  the  material  allegations  in  his  com- 
plaint which  are  not  admitted  by  defendant;  and 
the  burden  of  proof  is  on  the  defendant  to  prove  the 
affirmative  defense  of  his  answer  which  is  denied 
by  plaintiff. 

The  defendant  charges  that  the  plaintiff  was 
guilty  of  contributory  negligence.  "Contributory 
negligence"  means  negligence  or  want  of  care  on 
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the  part  of  a  i^erson  suffering  injury  or  damage, 
which  materially  and  proximately  contributed  to 
cause  the  injuries  complained  of.  It  also  may  con- 
sist in  doing  some  act  [313]  which  a  reasonably 
prudent  person  would  not  have  done  under  the 
same  or  similar  circumstances  or  conditions,  or  in 
failing  to  do  something  which  a  reasonably  prudent 
person  would  have  done  under  the  same  or  similar 
circumstances.  It  is  never  presumed,  but  must  be 
established  by  proof  when,  as  in  this  case,  it  is 
denied.  The  burden  of  such  proof  in  this  case  is 
on  defendant. 

The  plaintiff  is  not  required  to  prove  each  sep- 
arate charge  of  negligence  alleged  in  his  complaint, 
but  it  will  be  sufficient  to  support  recovery  by  him 
if  plaintiff  proves  by  a  preponderance  of  the  evi- 
dence and  you  find  the  defendant  guilty  of  any 
one  of  such  acts  of  negligence  and  that  the  same 
proximately  resulted  in  injury  and  damage  to  the 
plaintiff  as  alleged  by  him. 

You  are  instructed  that  while  the  party  alleging 
any  fact  not  admitted  by  the  opposing  party  has 
the  burden  of  establishing  such  fact  by  a  prepond- 
erance of  the  evidence,  it  is  not  essential  that  it  be 
established  by  evidence  introduced  ,by  the  party 
having  such  burden  of  proof,  but  it  may  be  estab- 
lished in  whole  or  in  part  by  evidence  introduced 
by  the  opposite  party. 

You  are  instructed  that  under  the  evidence  in 
this  case,  the  plaintiff  has  legally  elected  to  bring 
an  [314]  action  against  the  defendant  Pennsylvania 
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Salt  Manufacturing  Company  of  Washington,  a 
Delaware  corporation.  You  are  therefore  in- 
structed to  disregard  entirely  any  evidence  as  to 
or  mention  of  the  Workmen's  Compensation  Act 
or  any  rights  the  plaintiff  may  have  thereunder. 

One  who  has  in  his  possession  or  under  his  control 
a  force  or  substance  dangerous  in  character  is 
bound  to  take  precautions  consistent  with  the  dan- 
ger to  prevent  an  injury  being  done  thereby.  The 
law  exacts  of  one  who  puts  a  dangerous  force  in 
motion  or  abroad  that  he  shall  control  it  with  a 
skill  and  care  proportioned  to  the  danger  created. 
A  higher  degree  of  care  and  vigilance  is  required 
in  dealing  with  a  dangerous  agency  than  in  dealing 
with  non-dangerous  agencies  in  the  ordinary  affairs 
of  life  or  business  which  involve  little  or  no  risk 
of  injury  to  persons  or  property.  While  no  abso- 
lute standard  of  care  applicable  to  all  cases  in  deal- 
ing with  such  dangerous  agencies  can  be  prescribed, 
yet  every  reasonable  precaution  suggested  by  ex- 
perience and  the  known  dangers  of  the  subject 
ought  to  be  taken  in  each  specific  case. 

If,  therefore,  you  find  from  a  preponderance  of 
the  evidence  in  this  case  that  the  coil  of  pipe  sold 
by  defendant  contained  a  substance  dangerous  to 
the  tissues  of  the  human  body  and  that  defendant 
knew  or  by  the  exercise  of  reasonable  and  ordinary 
care  should  have  known  of  the  presence  thereof, 
but  failed  to  take  precautions  consistent  with  the 
danger  to  prevent  injury  to  others,  then  in  that 
event  the  defendant  would  be  guilty  of  negligence 
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and  defendant  would  be  liable  for  any  injuries  and 
damages  sustained  by  plaintiff  as  a  proximate  re- 
sult of  such  negligence,  unless  you  find  plaintiff 
was  guilty  of  negligence  proximately  contributing 
to  the  complained  of  occurrence  and  the  resulting 
injuries  to  plaintiff. 

You  are  instructed  that  if  you  find  from  a  pre- 
ponderance of  the  evidence  in  this  case  that  the 
plaintiff  at  the  times  in  question  did  not  use  rea- 
sonable care  for  his  own  protection  and  well  being, 
and  that  such  failure  on  his  part  directly  and  proxi- 
mately contributed  to  cause  the  complained  of  oc- 
currence and  plaintiff's  resulting  injuries,  then 
plaintiff  cannot  recover  and  your  verdict  in  that 
event  should  be  for  the  defendant,  regardless  of 
whether  or  not  the  defendant  was  also  negligent. 

Respecting  foreseeability  as  bearing  upon  de- 
fendant's liability,  in  this  case,  the  law  is  that 
defendant  is  liable  for  the  natural,  probable  and 
foreseeable  effects  of  defendant's  negligence,  and 
only  for  those.  If  the  act  is  one  which  the  party 
ought,  in  the  exercise  of  ordinary  care,  to  have 
anticipated  was  liable  to  result  in  injury  to  others, 
then  he  is  liable  for  any  injury  proximately  result- 
ing from  it,  although  he  could  not  have  anticipated 
the  particular  injury  which  did  happen.  Conse- 
quences which  follow  in  unbroken  sequence  without 
an  intervening  efficient  cause  from  the  original 
negligent  act  are  natural  and  proximate;  and  for 
such  consequences  the  original  wrong  doer  is  re- 
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sponsible,  even  though  he  could  not  have  foreseen 
the  particular  result  which  did  follow. 

The  defendant  corporation  can  act  only  through 
its  agents  and  employees  and  is  responsible  for  the 
acts  and  omissions  of  such  agents  and  employees 
within  the  scope  of  their  authority.  If  defendant's 
agents  or  employees  had  knowledge  or  in  the  ex- 
ercise of  reasonable  and  ordinary  care  should  have 
had  knowledge  of  the  presence  of  a  dangerous 
substance  in  the  coil  of  pipe  in  question,  then  in 
contemplation  of  law  the  defendant  knew  or  should 
have  known  of  such  fact. 

If  you  find  from  a  preponderance  of  the  evidence 
that  the  proximate  cause  of  plaintiif 's  injuries  was 
solely  the  negligence  of  plaintiff  himself,  then  your 
verdict  must  be  in  favor  of  the  defendant.   [317] 

If  you  believe,  after  full  consideration  of  all  of 
the  facts  and  circumstances  as  disclosed  by  the 
evidence  in  this  case,  that  what  happened  was  a 
mere  accident,  which  was  under  all  the  circum- 
stances miavoidable  and  was  not  proximately  caused 
by  negligence,  if  any,  on  the  part  of  the  defend- 
ant, then  there  can  be  no  recovery  in  this  action  and 
your  verdict  must  in  that  event  be  for  the  de- 
fendant. 

The  plaintiff,  in  order  to  prevail  in  this  action, 
must  prove  by  a  preponderance  of  the  evidence 
or  reasonable  inference  there  from  that  defendant 
was  negligent  in  one  or  more  of  the  particulars 
charged  in  plaintiff's  complaint.  If  in  order  to 
find  an  act  of  negligence  on  the  part  of  defendant 
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you  are  required  to  resort  to  speculation,  surmise 
or  conjecture,  then  plaintiff  cannot  recover,  and 
in  that  event  your  verdict  should  be  for  the  de- 
fendant. 

You  are  instructed  that  if  you  find  from  the 
evidence  that  at  the  time  of  the  delivery  of  the 
coil  of  pipe  to  employees  of  Frank  Powser,  the 
employees  of  the  defendant  did  not  know  or  by 
the  exercise  of  reasonable  and  ordinary  care  would 
not  have  known  of  the  existence  of  any  dangerous 
or  injurious  substance  contained  in  that  pipe,  then 
your  verdict  should  be  for  the  defendant. 

If  you  find  for  the  plaintiff,  you  will  assess  his 
damages  in  such  an  amount  as  will  fully  and  fairly 
compensate  him  for  his  injuries,  for  such  impair- 
ment of  his  vitality  or  faculties,  if  any,  as  he  has 
suffered  in  the  past  or  is  reasonably  certain  to 
suffer  in  the  future,  for  such  loss  of  earnings,  if 
any,  as  he  has  sustained  in  the  past  or  is  reason- 
ably certain  to  sustain  in  the  future,  for  such  pain 
and  suffering  and  mental  anguish,  if  any,  as  he  has 
endured  in  the  past  or  is  reasonably  certain  to  en- 
dure in  the  future,  and  for  such  expenses,  if  any, 
as  he  has  reasonably  and  necessarily  incurred  in 
the  past  and  will  so  incur  in  the  future  for  the 
services  of  doctors,  hospitals  and  medical  care,  but 
in  no  event  shall  your  verdict  exceed  the  total  ag- 
gregate sum  of  $250,000. 

In  assessing  the  compensation  to  be  paid,  if  any, 
for  alleged  future  pain  and  suffering  and  mental 
anguish  or  for  future  loss  of  earnings  or  for  the 
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future  impairment  of  physical  vitality  or  faculties, 
I  instruct  you  that  you  cannot  indulge  in  specula- 
tion or  uncertainties,  but  may  award  damages  only 
for  such  matters  as  are  reasonably  certain  to  hap- 
pen in  the  future  as  disclosed  by  the  evidence. 

The  purpose  of  the  law  is  not  to  punish  the  de- 
fendant, in  case  you  find  it  liable,  but  to  fairly  and 
fully  compensate  the  plaintiff.  The  law  has  not 
furnished  us  with  any  fixed  standard  by  which  to 
measure  pain  and  suffering,  mental  anguish  or  the 
impairment  of  one's  physical  vitality  or  faculties, 
nor  by  which  to  measure  the  compensation  to  be 
paid  for  such  things.  With  reference  to  these  mat- 
ters, you  must  be  guided  by  your  owti  experience 
and  judgment  based  upon  the  e^^dence  in  the  case. 

Evidence  has  been  admitted  regarding  the  nor- 
mal life  expectancy  of  a  man  of  Oscar  Haynes'  age 
and  the  cost  of  purchasing  certain  annuities.  This 
evidence  was  not  admitted  as  a  basis  for  a  mathe- 
matical computation  of  damages,  but  was  offered 
and  admitted  solely  to  assist  you,  w^hen  considered 
with  all  the  evidence  in  the  case,  in  calculating 
the  plaintiff's  damages  in  the  event  you  should  find 
a  verdict  in  his  favor.  The  normal  life  expectancy 
of  a  man  of  the  age  of  23  years  is  43.88  years. 
The  fact  that  a  man  of  the  age  of  23  years  might 
normally  be  expected  to  live  43.88  years  is  not 
to  be  accepted  as  proof  that  Oscar  Haynes  will 
live  that  length  of  time  or  would  be  able  to  pursue 
his  vocation  as  a  truck  driver  or  any  other  voca- 
tion for  that  Jength  of  time.     Neither  is  it  to  be 
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accepted  as  proof  that  he  would  have  died  at  the 
expiration  of  that  time.  The  mortality  tables  from 
which  this  life  expectancy  data  was  taken  have 
been  compiled  by  life  insurance  companies  from  a 
study  of  statistics  affecting  their  own  policy  hold- 
ers. This  data  is  all  based  upon  the  assumption 
that  the  man  is  an  insurable  risk  in  good  health. 
In  determining  the  probable  life  expectancy  of 
Oscar  Haynes  or  the  number  of  years  that  he  would 
probably  have  been  able  to  pursue  his  occupation, 
you  must  consider  all  of  the  evidence  in  the  case 
bearing  upon  the  condition  of  his  health,  his  habits 
of  life,  the  nature  of  his  occupation  and  all  other 
circumstances  disclosed  by  the  evidence  which  may 
seem  to  you  to  have  a  bearing  upon  the  probable 
duration  of  his  useful  working  life. 

The  fact  that  the  Court  has  instructed  you  upon 
the  rules  governing  the  measure  of  damages  in  this 
case  is  not  to  be  taken  by  you  as  an  indication  on 
the  part  of  the  Court  that  it  believes  or  does  not 
believe  that  the  plaintiff  is  or  is  not  entitled  to 
recover  .damages  in  this  case.  Such  instruction  is 
given  to  guide  you  in  arriving  at  the  amount  of 
your  verdict  only  in  the  event  that  you  find  from 
the  evidence  and  under  the  instructions  given  you 
by  the  Court  that  the  plaintiff  is  entitled  to  recover 
damages.  If  from  the  evidence  and  under  the  in- 
structions given  you  by  the  Court,  you  find  that  the 
plaintiff  is  not  entitled  to  recover,  then  you  are  to 
entirely  disregard  the  instructions  which  have  been 
given  you  concerning  the  measure  of  damages. 
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You  are  the  sole  and  exclusive  judges  of  the  evi- 
dence and  of  the  credibility  of  the  several  witnesses 
and  of  the  weight  to  be  attached  to  the  testimony 
of  each.  In  weighing  the  testimony  of  a  witness, 
you  iiave  a  right  to  consider  his  demeanor  upon 
the  witness  stand,  the  apparent  fairness  or  lack 
of  fairness,  the  apparent  candor  or  lack  of  candor 
of  such  witness,  the  reasonableness  or  unreasonable- 
ness of  the  story  such  witness  relates,  and  the  in- 
terest, if  any,  you  may  believe  a  witness  feels  in 
the  results  of  the  trial,  and  any  other  fact  or  cir- 
cumstance arising  from  the  evidence  which  appeals 
to  your  judgment  as  in  any  wise  affecting  the 
credibility  of  such  witness,  and  to  give  to  the  testi- 
mony of  the  several  witnesses  just  such  degree  of 
weight  as  in  your  judgment  it  is  entitled  to. 

You  will  be  slow  to  believe  that  any  witness  has 
testified  falsely  in  the  case,  but  if  you  do  believe 
that  any  witness  has  wilfully  testified  falsely  to 
any  material  matter,  then  you  are  at  liberty  to  dis- 
regard the  testimony  of  such  witness  entirely,  ex- 
cept insofar  as  the  same  may  be  corroborated  by 
other  credible  evidence  in  the  case. 

Plaintiff  having  testified  as  a  witness,  the  fore- 
going relating  to  credibility  of  witnesses  and  weight 
of  testimony  applies  to  him  and  his  testimony,  as 
well  as  to  all  the  other  witnesses  in  the  case. 

It  is  the  duty  of  the  Court  to  instruct  you  as  to 
the  law  governing  the  case,  and  you  must  take  such 
instructions  to  be  the  law.  You  will  consider  such 
instructions  as  a  whole  and  will  not  select  any  one 
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of  them   and   i^lace   undue  emphasis   on   that   one 
instruction. 

You  will  consider  all  evidence  admitted  by  the 

Court  and  now  before  you,  and  you  will  disregard 

_all  evidence  and  exhibits  offered  but  not  admitted 

by  the  Court  and  all  evidence  stricken  by  the  Court. 

In  this  connection,  you  are  instructed  that  you 
are  not  called  upon  to  pass  upon  objections  and 
exceptions  made  or  taken  by  counsel  and  you  should 
not  allow  the  making  of  objections  and  taking  of  ex- 
ceptions by  counsel  to  influence  or  confuse  you. 

It  is  your  duty  to  weigh  the  evidence  calmly  and 
dispassionately,  to  regard  the  interests  of  the  parties 
to  this  action  as  the  interests  of  strangers,  to  de- 
cide the  issue  upon  the  merits  and  to  arrive  at 
your  conclusion  without  any  consideration  of  the 
financial  ability  of  the  one  or  the  necessities  of  the 
other,  and  without  regard  to  what  effect,  if  any, 
your  verdict  may  have  upon  the  future  welfare  of 
the  parties. 

You  shall  not  permit  sympathy  or  prejudice  in 
favor  of  or  against  either  party  or  their  respec- 
tive attorneys  to  have  any  place  in  your  delibera- 
tions, for  all  persons  are  equal  before  the  law  and 
all  are  entitled  to  exact  justice. 

Statements,  if  any,  by  counsel  or  the  Court  un- 
supported by  your  own  recollection  of  the  evidence, 
you  will  disregard. 

While  it  would  be  proper  for  me  as  the  trial 
judge  to  analyze  the  testimony  and  to  give  you  my 
understanding  of  it,  which,  however,  would  not  be 
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binding  upon  you,  my  purpose  is  not  to  intimate 
to  you  any  opinion  I  may  have  of  any  fact  or  the 
weight  of  any  evidence,  and  if  I  refer  to  or  have 
referred  to  any  facts  in  the  case,  it  will  not  be 
and  has  not  been  for  the  purpose  of  indicating 
any  opinion  I  may  have  of  the  facts,  but  simply 
to  illustrate  some  proposition  of  law  which  is  in- 
volved with  the  facts. 

If  you  can  conscientiously  do  so,  you  are  expected 
to  agree  on  a  verdict  in  this  case.  The  matter  being 
submitted  to  you  for  your  consideration  is  an  im- 
portant and  serious  one,  as  are  all  cases  submitted 
to  juries.  You  should  bring  to  your  consideration 
of  this  case  your  earnest  and  honest  endeavor  to 
solve  it  justly  and  properly  with  due  regard  to  the 
rights  of  both  the  plaintiff  and  the  defendant. 

Let  me  say  to  you  that  you  should  freely  consult 
with  one  another  in  the  jury  room.  If  any  one  of 
you  should  be  convinced  that  your  view  of  the  case 
is  erroneous,  do  not  be  stubborn  and  do  not  hesi- 
tate to  abandon  your  own  view^  under  such  circum- 
stances. On  the  other  hand,  it  is  entirely  proper 
to  adhere  to  your  own  view,  if,  after  a  full  ex- 
change of  ideas,  you  still  believe  you  are  right. 

You  must  not  in  arriving  at  the  amount  of  your 
verdict  resort  to  the  so-called  pooling  plan  or 
scheme.  Such  scheme  is  for  each  juror  to  write 
down  the  amount  he  thinks  should  be  awarded, 
then  to  add  up  those  amounts  and  divide  that  sum 
by  12  and  thus  fix  the  amount  of  your  verdict.  Do 
not  do  that  as  that  would  be  illegal,  for  your  ver- 
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diet  should  be  based  upon  the  evidence  and  the 
law  as  given  to  you  by  the  Court,  and  not  upon 
such  or  any  method  of  chance  determination  of 
your  verdict. 

I  might  add  this  further  thought  to  the  jurors 
by  way  of  an  explanation  of  the  present  stage  of 
the  trial.  Counsel  in  the  case  on  both  sides  have 
brought  before  the  Court  and  jury  all  of  the  ad- 
missible evidence  that  they  know  of  to  properly 
enable  the  jury  and  the  Court  to  perform  their 
respective  functions.  The  Court  has  fully  in- 
structed the  jury  on  the  law  applicable  to  the  case. 
It  is  not  known  to  the  attorneys  or  the  trial  judge 
what  more  could  be  done  to  properly  enable  the 
jury  to  perform  its  duty.  You  now  have  all  of  the 
means  necessary  to  a  decision. 

In  this  Court,  the  instructions  in  written  form 
are  not  sent  to  the  jury  room.  Likewise,  written 
transcripts  of  the  oral  testimony  from  the  witness 
stand  are  not  sent  to  the  jury  room.  It  is  for  the 
jury  to  remember  the  evidence  and  the  Court's  in- 
structions. 

Immediately  upon  your  retiring,  you  will  select 
one  of  your  number  as  your  foreman.  The  plead- 
ings in  the  case  will  not  be  sent  to  the  jury  room 
as  the  issues  are  simple  and  have  been  sufficiently 
explained  to  you  in  the  arguments  of  counsel,  in 
the  evidence  and  in  the  Court's  instructions  and 
by  other  means  during  the  course  of  the  trial.  You 
will  take  with  you  to  the  jury  room  the  exhibits 
in  the  case,  and  you  will  be  given  two  forms  of 
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verdicts,  one  for  the  plaintiff  and  one  for  the  de- 
fendant. These  forms  have  been  prepared  by  the 
clerk  of  the  Court  for  your  convenience. 

When  you  reach  your  verdict,  if  the  same  is  for 
the  plaintiff,  you  will  in  that  event  fill  in  the  proper 
form  of  verdict  the  amount  of  recovery  you  allow 
the  plaintiff  and  have  your  foreman  sign  that  ver- 
dict. In  that  connection,  you  will  see  from  the 
verdict  form  the  place  left  blank  for  you  to  fill  in 
in  case  you  use  that  form  of  verdict.  I  suggest 
that  you  write  down  the  information  to  be  put  in 
those  blank  places  on  a  separate  piece  of  paper  and 
see  that  you  get  it  accurately  written  down  on  a 
separate  piece  of  paper,  in  case  you  find  it  neces- 
sary to  use  this  form  of  verdict  by  reason  of  the 
verdict  which  you  have  found,  and  then  transfer 
from  that  trial  sheet  of  paper  the  accurate  figures 
into  the  verdict  form,  and  then  you  will  thereby 
insure  against  mistake  and  erasures.  That  has  been 
said  only  in  case  your  verdict  as  found  requires  you 
to  use  the  verdict  form  which  has  on  it  the  filling 
in  of  such  blank  spaces. 

If  you  find  for  defendant,  you  will  use  the  appro- 
priate form  provided  therefore  and  have  your  fore- 
man sign  that  verdict.  You  will  discard  the  form 
of  verdict  not  used. 

It  is  necessary  that  all  of  you  agree  on  your 
verdict,  and  when  so  agreed  upon,  you  will  cause 
your  foreman  to  sign  your  verdict  and  return  with 
it  into  open  court. 

Counsel,  have  I  overlooked  anything? 

If  there  are  any  exceptions  to  be  noted  by  coun- 
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sel,  I  shall,  upon  being  so  advised,  temporarily 
excuse  the  jury  for  that  purjjose  as  the  rules  pro- 
vide.   Are  there  any  exceptions  to  be  so  noted? 

Mr.  Preston :     Yes,  we  have  one,  Your  Honor. 

The  Court:  The  rules  provide  that  counsel  may 
do  this  in  the  absence  of  the  jury,  and  the  law 
places  upon  counsel  the  duty  of  doing  it  in  that 
manner,  so  at  this  immediate  time  when  the  jury 
is  excused  from  the  jury  box,  which  you  are  about 
to  be,  you  will  give  no  further  thought  to  this 
case.  During  this  recess,  refrain  from  discussing 
it  among  yourselves.  Reserve  your  decision  en-- 
tirely  until  after  you  have  been  brought  back  to 
the  courtroom  and  until  after  the  Court  has  finally 
submitted  the  case  to  the  jury  for  its  deliberation 
and  verdict.  The  case  has  not  yet  been  so  submit- 
ted. Do  not  begin  your  deliberations  and  do,  not 
begin  your  discussions  of  the  case.  The  jury  will 
now  temporarily  retire. 

(Jury  retires.) 

The  Court:  Does  the  plaintiff  have  any  excep- 
tions which  the  plaintiff  wishes  to  note? 

Mr.  Ben  Maslan :  Yes,  Your  Honor.  We  except 
to  the  failure  of  the  Court  to  give  plaintiff's  pro- 
posed instruction  No.  2,  which  reads  as  follows: 
"You  are  instructed  that  the  injuries  of  the  plain- 
tiff Oscar  Haynes  occasioned  by  sulphuric  acid  on 
or  about  February  20,'  1948,  while  loading  a  coil 
of  pipe  discarded  from  the  plant  of  the  defendant 
Pennsylvania  Salt  Company,  were  caused  by  the 
negligence  of  the  defendant,  and  it  is  your  duty 
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to  bring  in  a  verdict  in  favor  of  the  plaintiff  Oscar 
Ha}Ties  against  the  defendant  company  for  the 
damages  he  sustained  on  account  of  such  injuries." 

In  effect,  Your  Honor,  that  instruction  calls  for 
a  directed  verdict  on  the  legal  portion  of  the  cause, 
namely,  that  the  Court  should  find  as  a  matter  of 
law  that  the  defendant  company  was  negligent  and 
leave  to  the  determination  of  the  jury  solely  the 
question  of  the  damages  for  the  injuries.  Our  posi- 
tion in  that  respect  is  that  we  have  clearly,  with- 
out any  contradiction  and  without  any  reasonable 
minds,  legally  speaking,  being  able  to  differ  on  the 
subject,  established  the  negligence  of  the  defend- 
ant in  that  contrary  to  well  established  law  they 
sold  and  put  into  the  stream  of  commerce  this  in- 
herently dangerous  object,  knowing  or  reasonably 
having  to  know  that  someone  might  be  injured 
thereby.  We  feel  that  the  matter  should  not  have 
been  submitted  to  the  jury  but  that  the  Court  as  a 
matter  of  law  should  have  told  the  jury  that  the 
defendant  was  negligent. 

The  Court:     That  exception  is  allowed. 

Mr.  Ben  Maslan :  Your  Honor,  we  except  to  the 
Court's  failure  to  give  what  has  been  denominated 
in  the  plaintiff's  proposed  instructions  as  Instruc- 
tion No.  11,  which  reads  as  follows:  ''You  are  in- 
structed that  if  you  find  that  the  defendant  sold 
the  coil  of  pipe  to  Frank  Powser  and  knew  or 
should  have  known  that  it  contained  sulphuric  acid 
and  that  defendant  could  reasonably  have  antici- 
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pated  that  someone  unaware  of  the  pipe's  danger- 
ous condition  would  be  burned  by  the  acid,  and 
that  defendant  delivered  the  pipe  to  Prank  Powser 
without  giving  notice  of  the  pipe 's  dangerous  quali- 
ties, then  you  must  find  that  the  defendant  was 
guilty  of  negligence.  And  if  you  find  that  the 
plaintiff  was  injured  as  a  proximate  result  of  that 
negligence,  your  verdict  must  be  for  the  plaintiff." 

Neither  that  nor  anything  that  covers  the  ques- 
tion of  failure  of  giving  notice  as  an  element  of 
negligence  was  given  by  the  Court,  and  that  is  a 
clear  statement  of  the  law  in  that  regard,  and  the 
jury  should  have  been  instructed  either  exactly 
this  way,  or  some  other  instruction  incorporating 
this  failure  to  give  notice  as  negligence  should  have 
been  given. 

The  Court:     Allowed. 

Mr.  Ben  Maslan:  I  would  like  Mr.  Hanan  to 
phrase  the  other  exception  that  we  have.  He  is  a 
little  more  familiar  with  the  particular  legal  point 
involved. 

Mr.  Hanan:  I  think  it  is  denominated  Instruc- 
tion No.  8  in  defendant's  requested  instructions, 
Your  Honor.  I  believe  Your  Honor  gave  it  in  sub- 
stance in  these  terms,  that  you  are  instructed  that 
if  you  find  from  the  evidence  that  at  the  time  of 
delivery  of  the  coil  of  pipe  to  employees  of  Frank 
Powser,  the  employees  of  the  defendant  did  not 
know  or  in  the  exercise  of  reasonable  and  ordinary 
care  could  not  know  of  the  existence  of  any  dan- 
gerous or  injurious  substance,  then  your  verdict 
should  be  for  the  defendant. 
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We  except  to  that  portion  of  the  instruction 
which  read,  '4n  the  exercise  of  reasonable  and  ordi- 
nary care  could  not  know,"  for  this  reason;  we  feel 
that  the  instruction  should  have  read,  in  the  ex- 
ercise of  reasonable  care.  Under  the  circumstances, 
inasmuch  as  following  the  said  phrase  there  was 
reference  to  a  dangerous  and  injurious  substance, 
we  feel  that  the  use  of  the  words  "ordinary  care" 
is  in  contradiction,  or  perhaps  not  in  exact  con- 
tradiction, but  it  casts  a  doubt  as  to  the  exact  stand- 
ard of  care  necessary  when  handling  injurious 
substances,  and  we  feel  that  the  use  of  the  words 
*' ordinary  care"  negatives  any  ideas  the  jury  might 
get  that  in  handling  any  dangerous  substance,  that 
reasonable  care  under  the  circumstances  amounts 
to  greater  care  than  is  ordinarily  given  to  sub- 
stances which  are  not  dangerous.  I  think  that  is 
the  sum  and  substance  of  our  objection  to  that  in- 
struction. 

A  second  objection  we  have  to  that  instruction  is 
this,  we  feel  that  under  the  evidence  there  is  no 
doubt,  reasonable  minds  cannot  differ  on  the  fact 
that  the  employees  of  the  defendant  knew  or  should 
have  known  of  the  existence  of  that  sulphuric  acid 
in  that  pipe;  therefore,  there  being  no  question 
but  what  they  should  have  known  what  it  was,  and 
to  leave  that  point  in  doubt  in  the  minds  of  the 
jury  and  allow  them  to  pass  upon  it 

The  Court:  Allowed.  Is  that  all  the  exceptions 
to  be  noted  by  the  plaintiff? 

Mr.  Ben  Maslan:     That  is  correct,  Your  Honor. 
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The  Court:  Defendant  may  now  note  its  excep- 
tions. 

Mr.  Preston:  Your  Honor,  the  defendant  ex- 
cepts to  the  refusal  of  the  Court  to  give  its  re- 
quested Instruction  No.  1,  which  is  simply  a  per- 
emptory instruction  to  the  jury  that  they  return 
a  verdict  to  the  Court  in  favor  of  the  defendant 
on  the  ground  and  for  the  reason  that  under  the 
evidence  in  the  case  it  appears  without  question 
that  the  plaintiif  has  no  common  law  cause  of  ac- 
tion, or  action  permitted  by  Statute,  but  is  re- 
stricted in  his  remedy  to  the  Workman's  Com- 
pensation Act  of  the  State  of  Washington. 

The  Court:     Allowed.     Bring  in  the  jury. 

All  of  the  jurors  have  returned  to  their  places 
as  before. 

The  clerk  will  now  swear  the  bailiffs. 

(Bailiffs  sworn.) 
The  Court:  What  I  am  about  to  say  will  apply 
only  to  the  12  principal  jurors  and  will  not  apply 
to  the  alternate  juror.  The  Court  instructs  the 
jury  that  you  will  now  retire  to  consider  your  ver- 
dict, being  hereafter  in  the  conduct  of  the  bailiffs, 
and  you  will  hereafter  remain  together  at  all  times 
until  discharged  by  the  Court  from  further  con- 
sideration of  this  case.  The  case  is  now  fully  and 
finally  submitted  to  the  jury  for  its  deliberations 
and  verdict.     You  will  now  retire. 

(Jury   retires.) 

(At  2:15  o'clock  p.m.,  Friday,  November  25, 
1949,  trial  proceedings  concluded.) 
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CERTIFICATE 

I,  Patricia  Stewart,  do  hereby  certify  that  I  am 
official  court  reporter  for  the  above-entitled  court, 
and  as  such  was  in  attendance  upon  the  hearing  of 
the  foregoing-  matter. 

I  further  certify  that  the  above  transcript  is  a 
true  and  correct  record  of  the  matters  as  therein 
set  forth. 

/s/  PATRICIA  STEWART, 

Official  Court  Reporter. 

[Endorsed]:     Filed  March  9,  1950. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE    OF    CLERK    OF    U.    S.    DIS- 
TRICT COURT  TO  RECORD  ON  APPEAL. 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  pursuant  to  the  pro- 
visions of  Sub-division  1  of  Rule  11  as  Amended 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and  Rule  75  (o)  of  the  Federal 
Rules  of  Civil  Procedure  and  designation  of  coun- 
sel, I  am  transmitting  herewith  all  of  the  original 
pleadings  on  file  and  of  record  in  said  cause  in  my 
office  at  Seattle,  as  set  forth  below,  and  that  said 
pleadings,  together  with  Plaintiff's  Exhibits  Num- 
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bered  1  to  19  inclusive,  21,  and  23  to  33  inclusive, 
offered  in  evidence  at  the  trial  of  said  cause  con- 
stitute the  record  on  appeal  from  the  Judgment  for 
Plaintiff  filed  and  entered  December  12,  1949,  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  to  wit: 

.  1.  Complaint. 

2.  Marshal's  Return  on  Summons. 

3.  Stipulation  re  Contents  of  Pipe. 

4.  Appearance  of  Attorneys  for  Defendant. 

5.  Answer  of  Defendant. 

6.  Marshal's  Return  on  Subpoena   (Hubbard). 

7.  Praecipe  for  Subpoena,  Powser  &  Radinsky 
&  Son. 

8.  Plaintiff's  Requested  Instructions. 

9.  Defendant's  Requested  Instructions. 

10.  Marshal's  Return  on  Subpoena  Powser. 

11.  Marshal's    Return    on    Subpeona    Radinsky 
&  Son. 

12.  Plaintiff's  Memorandum  Brief. 

13.  Defendant's  Trial  Brief. 

14.  Marshal's  Return  on  Subpoena  Miller  &  6. 

15.  Marshal's  Return  on  Subpoena  Cliff e  &  1. 

16.  Verdict  for  Plaintiff. 

17.  Plaintiff's  Memo  of  Costs  &  Disbursements. 

18.  Notice  of  Taxation  of  Costs. 

19.  Motion  for  New  Trial  of  One  Issue. 

20.  Notice  of  Presentation  of  Judgment. 
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21.  Judgment  on  Jury  Verdict. 

22.  Notice  of  Appeal  to  the  U.  S.  Court  of 
Appeals. 

23.  Bond  on  Aj^peal. 

24.  Order  Enlarging  Time  to  File  Transcript 
of  Record  on  Appeal. 

25.  Reporter's  Transcript  of  Proceedings  at 
Trial. 

26.  Praecipe  and  Designation  for  Record. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  official  seal  of  said  District 
Court  at  Seattle,  this  9th  day  of  March,  1950. 

MILLARD  P.  THOMAS, 

Clerk. 

[Seal]  By  /s/  TRUMAN  EGGER, 

Chief  Deputy. 

[Endorsed]  :  No.  12499.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Pennsylvania  Salt 
Mfg.  Co.,  of  Washington,  a  Corporation,  Appellant, 
vs.  Oscar  Virgil  Haynes,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Western  District  of  Washington, 
Northern  Division. 

Filed  March  11,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the   United   States  Court  of  Appeals  for  the 
^  Ninth  Circuit 

No.  12499 

OSCAR  VIRGIL  HAYNES, 

Respondent, 

vs. 

PENNSYLVANIA  SALT  MFG.  CO.  of  Washing- 
ton, a  Delaware  corporation, 

Appellant. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Comes  now  the  appellant  and  pursuant  to  Rule 
19  (6)  of  the  rules  of  the  above  entitled  court  does 
hereby  set  forth  the  point  on  which  it  intends  to 
rely  on  the  appeal  as  follows,  to  wit: 

1.  The  District  Court  erred  in  its  ruling  that  re- 
spondent had  a  cause  of  action  against  appellant 
notwithstanding  the  provisions  of  §  7675  Rem.  Rev, 
Stat,  of  Washington,  upon  the  ground  that  under 
said  statute  the  only  remedy  available  to  respond- 
ent was  against  the  Workmen's  Compensation 
Fund  of  the  State  of  Washington,  said  ruling  being 
the  basis  of  (a)  the  District  Court's  sustaining  of 
respondent's  objection  to  appellant's  offer  of  proof 
of  facts  in  support  of  its  first  affirmative  defense; 
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(b)  the  District  Court's  refusal  to  peremptorily  in- 
struct a  verdict  for  appellant,  and  (c)  the  District 
Court's  denial  of  appellant's  motion  for  a  new  trial 
of  the  issue  raised  by  appellant's  first  affirmative 
defense. 

PRESTON,  THORGRIMSON  & 
HOROWITZ, 
Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 

[Endorsed]:     Filed  March  13,  1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PARTS  OF  RECORD 

Comes  now  appellant  and  pursuant  to  Rule  19 
(b)  of  the  rules  of  the  above  entitled  court,  hereby 
designates  the  following  as  all  of  the  record  which 
is  material  to  the  consideration  of  the  appeal: 

1.  Respondent's  complaint. 

2.  Appellant's  answer. 

3.  Transcript  of  proceedings  at  trial. 

4.  Exhibits  introduced  at  trial. 

5.  Appellant's  requested  instructions. 

6.  Court's  instructions. 

7.  Verdict  of  jury. 

8.  Appellant's  motion  for  new  trial  of  one 
issue. 
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9.  Order  overruling  appellant's  said  motion  for 
new  trial  of  one  issue. 

10.  Judgment. 

11.  Notice  of  appeal. 

12.  Appeal  bond. 

13.  Order  extending  time  to  file  transcript  and 
docketing  of  cause. 

PRESTON,  THORGRIMSON  & 
HOROWITZ, 

Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  March  13,  1950. 
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DESIGNATION  OF  ADDITIONAL 
PARTS  OF  RECORD 

Comes  now  respondent  and  hereby  designates  the 
following  additional  parts  of  the  record  as  being 
material  to  the  consideration  of  the  appeal: 

Stipulation  Allowing  Amendment  to  Complaint. 

MASLAN,  MASLAN  &  HANAN, 

Attorneys  for  Respondent. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  March  17,  1950. 
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Pennsylvania    Salt    Mfg.    Co.,    of 
Washington,  a  corporation,  Appellant, 
vs. 
Oscar  Virgil  Haynes,  Appellee. 


No.  12499 


Appeal  from  the  United  States  District  Court 
Western  District  of  Washington,  Northern 

Division 


BRIEF  OF  APPELLANT 


I.  STATEMENT  OF  JURISDICTION 

On  September  15,  1948,  the  Appellee  Oscar  Virgil 
Haynes  filed  his  complaint  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washington, 
Northern  Division,  No.  2096  (R.  2-8)  wherein  he 
sought  to  recover  the  sum  of  $250,000  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence 
of  the  appellant  Pennsylvania  Salt  Mfg.  Co.,  Inc. 

It  is  alleged  in  paragraph  1  of  said  complaint  that 
the  appellant  is  a  Delaware  Corporation  and  as  such 
is  a  citizen  of  the  State  of  Delaware ;  that  it  has  quali- 
fied to  do  business  in  the  State  of  Washington,  and 
that  it  has  a  resident  agent  in  Seattle,  Washington 
(R.  3).  It  is  alleged  in  paragraph  II  of  the  complaint 
that  the  appellee  is  a  resident  of  Seattle,  Washington. 
It  is  alleged  in  paragraph  3  of  the  complaint  that  the 
appellant  at  all  times  mentioned  in  the  complaint  has 


maintained  a  manufacturing  plant  at  Tacoma,  Wash- 
ington (R.  3).  Although  the  complaint  contains  no 
reference  to  statutes  conferring  jurisdiction  of  the 
cause  upon  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern  Divi- 
sion, it  is  presumed  that  such  jurisdiction  was  con- 
ferred by  the  provisions  of  the  United  States  Code, 
Title  28,  Section  41(1),  Judicial  Code  Section  24,  28 
U.S.C.A.  Sec.  1332. 

The  jurisdiction  of  this  court  to  review  the  judg- 
ment of  the  district  court  is  conferred  by  the  provi- 
sions of  U.  S.  Code,  Section  225,  Judicial  Code,  Section 
128,  U.S.C.A.  (1949  Ed.)  Section  1291. 

II.  STATEMENT  OF  THE  CASE 

(a)  Pleadings. 

The  complaint  (R.  2-8)  in  addition  to  the  jurisdic- 
tional allegations,  sets  forth  that  the  appellant  is  en- 
gaged in  the  operation  of  a  manufacturing  plant 
wherein  it  manufactures  and  processes  chemicals  (R. 
3).  That  in  the  operation  of  said  plant  it  uses  iron 
pipes  containing  various  types  of  chemicals  in  the 
manufacturing  and  processing  of  chemicals;  that  in 
February,  1948,  the  appellant  sold  certain  scrap  iron 
to  one  Frank  Powser.  Included  among  such  scrap  iron 
was  a  coil  of  pipe  which  the  said  Frank  Powser  re- 
ceived at  the  plant  of  the  appellant  and  transported 
to  his  salvage  yard  in  Tacoma,  Washington;  that  on 
February  20,  1948,  the  appellee  Haynes  was  employed 
as  a  truck  driver  by  B.  Radinsky  &  Son,  salvage  deal- 
ers, of  Seattle,  Washington  (R.  4).  That  upon  said 
date  he  was  directed  to  proceed  to  Frank  Powser's 


salvage  yard  to  pick  up  a  load  of  scrap  iron  and  scrap 
pipe,  among  which  was  the  coil  of  pipe  referred  to 
above  (R.  5).  That  said  coil  of  pipe  was  loaded  onto 
the  truck  which  was  driven  by  appellee  Haynes,  and 
that  in  order  to  place  the  coil  in  the  proper  position 
on  the  truck  the  appellee  proceeded  to  pound  it  with 
a  maul  whereupon  a  pressurized  stream  of  a  corrosive 
substance  issued  from  the  pipe  and  struck  the  ap- 
pellee on  the  face,  arms,  neck  and  eyes  (R.  5,  6) ;  that 
by  reason  of  the  corrosive  chemical  substance  issuing 
from  the  coil  of  pipe,  coming  into  contact  with  the 
appellee's  eyes,  the  appellee  suffered  a  complete  loss 
of  vision  in  the  left  eye  and  almost  total  loss  of  vision 
of  the  right  eye;  that  he  also  sustained  severe  burns 
upon  his  face  and  neck. 

Paragraph  VII  of  the  complaint  (R.  7)  is  as  fol- 
lows: 

'That  the  said  negligence  of  the  defendant  con- 
sisted of  the  following: 

"a.  Failing  to  ascertain  that  all  corrosives  and 
substances  injurious  to  other  persons  upon  con- 
tact had  been  removed  from  said  coil  of  pipe  or 
neutralized  before  allowing  said  coil  of  pipe  to  be 
removed  from  the  premises  of  the  defendant  to 
be  placed  as  scrap  metal  into  the  stream  of  com- 
merce where  it  was  certain  to  be  handled  by  other 
persons  unaware  of  its  dangerous  propensities. 

"b.  Failing  to  remove  all  corrosives  and  sub- 
stances injurious  to  humans  from  said  coil  of  pipe 
immediately  upon  removing  said  coil  of  pipe  from 
its  operating  system. 

"c.  Selling  and  delivering  a  coil  of  pipe  con- 
taining a  corrosive  substance  highly  injurious  to 
other    persons    upon    contact,    without    having 


warned  the  persons  to  whom  the  said  pipe  was 
sold  and  delivered,  of  the  presence  of  dangerous 
substances  in  said  coil  of  pipe." 

The  complaint  further  sets  forth  that  the  appellee 
was,  prior  to  his  injuries,  a  strong,  able-bodied  man, 
capable  of  earning  the  sum  of  $300  per  month  and  that 
as  a  result  of  his  injuries  he  has  sustained  damages 
in  the  sum  of  $250,000  (R.  7,  8). 

The  appellant's  answer  admitted  the  jurisdictional 
allegations,  admitted  the  operation  of  the  plant,  and 
the  use  of  coils  of  pipe  within  its  plant;  admitted  the 
sale  of  the  coil  of  pipe  to  Frank  Powser,  admitted  the 
employment  of  the  plaintiff  in  the  capacity  of  a  truck 
driver  by  B.  Radinsky  &  Son;  admitted  that  the  plain- 
tiff had  driven  a  truck  to  the  salvage  yard  of  Frank 
Powser  for  the  purpose  of  picking  up  a  load  of  scrap 
including  the  said  coil  of  pipe,  and  further  admitted 
that  while  in  the  act  of  loading  the  pipe  the  plaintiff 
sustained  injuries.  The  other  allegations  of  the  com- 
plaint were  denied,  and  the  allegations  of  paragraph  7 
of  the  complaint  relative  to  the  alleged  negligence  of 
the  appellant  were  specifically  denied. 

The  appellant's  answer  further  contained  the  fol- 
lowing affirmative  defense: 

I. 

"That  at  all  times  mentioned  in  the  plaintiff's 
complaint  herein  the  plaintiff  was  a  workman 
engaged  in  extra  hazardous  employment  as  the 
said  term  is  defined  in  Remington's  Revised  Stat- 
utes of  Washington,  Section  7675,  and  that  the 
injuries  sustained  by  the  plaintiff,  if  any  such 
injuries  were  sustained,  were  sustained  while  the 


plaintiff  was  engaged  as  a  workman  in  such  extra 
hazardous  employment. 

11. 

'That  at  all  times  mentioned  in  the  plaintiff's 
complaint  the  defendant  was  an  employer  of 
workmen  engaged  in  extra  hazardous  employment 
as  defined  under  the  aforementioned  statute,  and 
at  the  time  of  the  accident  which  was  alleged  to 
have  occurred  as  set  forth  in  plaintiff's  complaint 
the  defendant  as  such  employer  was  engaged  in 
extra  hazardous  employment  as  defined  by  said 
Act,  and  at  all  such  times  the  defendant,  as  such 
an  employer,  was  a  contributor  to  the  Workmen's 
Compensation  Fund. 

III. 

'That  the  purported  negligent  act  or  omission 
which  is  alleged  by  the  plaintiff  to  have  been  the 
proximate  cause  of  the  plaintiff's  alleged  injuries 
was  directly  connected  with  extra  hazardous  em- 
ployment and  business  then  being  carried  on  by 
the  defendant  as  an  employer,  and  that  at  said 
time  the  employer  was  a  contributor  to  the  Work- 
men's Compensation  Fund  of  the  State  of  Wash- 
ington, under  the  terms  and  provisions  of  the 
statutes  of  the  State  of  Washington  relating  to 
workmen's  compensation  and  industrial  insur- 
ance.  (Rem  Rev.  Stat.  §7675.)" 

The  appellant's  answer  further  alleged  that  the 
injuries  of  the  plaintiff  were  directly  and  proximately 
contributed  to  by  the  appellee's  own  negligence  and 
carelessness. 

(b)  The  Evidence. 

There  was  no  substantial  controversy  as  to  the  man- 
ner in  which  the  accident  occurred,  nor  was  there 


any  substantial  controversy  that  the  appellee's  vision 
has  been  impaired.  It  should  be  pointed  out,  however, 
that  the  evidence  is  clear  that  there  has  been  a  sub- 
stantial improvement  in  appellee's  vision  (R.  125) 
and  that  such  improvement  can  be  expected  to  con- 
tinue (R.  126) ;  that  there  is  a  possibility,  with  suc- 
cessful surgery,  that  vision  might  be  restored  to  with- 
in 5%  or  10%  of  normal  (R.  127).  The  evidence  is 
further  clear  that  even  without  surgery  there  is  a  pos- 
sibility that  the  appellee's  vision  will  improve  so  that 
he  will  have,  with  glasses,  20-60  to  a  20-70  vision, 
which  is  adequate  for  many  types  of  industrial  em- 
ployments  (R.  129). 

In  support  of  the  allegations  of  its  first  affirma- 
tive answer,  the  appellant  made  the  following  offer 
of  proof  (R.  274-277) : 

''The  offer  of  proof,  if  the  Court  please,  con- 
cerns the  matter  which  is  the  subject  of  the  legal 
argument  in  the  session  last  evening  upon  which 
the  Court  has  indicated  its  ruling.  For  the  record, 
the  defendant  offers  to  prove  by  the  testimony 
of  Jack  Radinsky  that  he  is  a  member  of  the  firm 
which  employed  the  plaintiff,  Oscar  V.  Haynes; 
at  the  time  of  the  accident  and  at  all  times  prior 
thereto  while  in  the  employ  of  B.  Radinsky  &  Son 
the  plaintiff  was  a  workman  engaged  in  extra 
hazardous  employment;  that  at  the  time  of  the 
accident  and  for  a  long  period  of  time  prior 
thereto  plaintiff  was  employed  as  a  truck  driver 
handling  heavy  loads  of  scrap  metals  and  other 
materials ;  that  said  employment  was  classified  as 
extra  hazardous  under  the  Workman's  Compen- 
sation Act  of  the  State  of  Washington;  that  B. 
Radinsky  &  Son  at  all  times  prior  to  February 


20,  1948,  reported  to  the  Department  of  Labor 
and  Industries  of  the  State  of  Washington  that 
the  plaintiff  was  employed  by  them  in  extra 
hazardous  employment;  and  at  all  times  B.  Ra- 
dinsky &  Son,  the  employer  of  the  plaintiff,  paid 
all  contributions  required  to  be  paid  by  it  to  the 
Industrial  Insurance  Fund  in  the  State  of  Wash- 
ington covering  such  extra  hazardous  employment 
of  the  plaintiff. 

"The  defendant  further  offers  to  prove  by  the 
testimony  of  J.  M.  Driskell  that  he  is  the  treas- 
urer of  the  Pennsylvania  Salt  Manufacturing 
Company  of  Washington,  Incorporated,  the  de- 
fendant in  this  action,  and  as  such  treasurer  is 
in  charge  of  all  of  the  records  relating  to  per- 
sonnel and  to  the  payment  of  contributions  to  the 
Industrial  Insurance  Fund  of  the  State  of  Wash- 
ington; that  at  all  times  since  the  establishment 
of  defendant's  Tacoma  plant,  defendant  has  been 
engaged  in  extra  hazardous  employment;  that 
said  plant  at  all  times  was  operated  with 
the  use  of  power  driven  machinery  and  consti- 
tuted a  factory,  mill  and  workshop  as  those  terms 
are  defined  by  the  Statutes  of  the  State  of  Wash- 
ington; that  all  employees  engaged  in  the  opera- 
tion of  said  plant  and  employed  in  the  yard  and 
premises  adjoining  the  plant  were  classified  as 
being  engaged  in  extra  hazardous  employment 
as  defined  by  the  Workmen's  Compensation  Act 
of  the  State  of  Washington;  that  all  employees 
of  the  defendant,  including  Edwin  L.  Cliffe,  as- 
sistant superintendent  in  charge  of  production 
and  plant  personnel,  who  participated  in  any 
manner  in  the  handling,  removing,  cleaning  or 
storing  of  the  coil  of  pipe  alleged  to  have  caused 
plaintiff's  injury  and  who  were  required  to  per- 
form any  duties  whatsoever  with  respect  thereto, 


8 

and  whose  actions  or  omissions  with  reference  to 
said  coil  of  pipe  are  said  to  have  formed  the 
basis  of  plaintiff's  charge  of  negligence,  were 
employees  who  were  classified  as  extra  hazardous 
under  the  Workmen's  Compensation  Act  of  the 
State  of  Washington. 

'That  all  of  said  employees  at  all  times  prior 
thereto,  including  and  subsequent  to  the  date  of 
the  delivery  of  said  coil  of  pipe  to  Frank  Powser, 
were  classified  under  37-1,  defined  by  the  Stat- 
utes of  the  State  of  Washington  as  being  extra 
hazardous  employment;  that  at  all  times  the  de- 
fendant made  contributions  to  the  Industrial  In- 
surance Fund  covering  all  of  said  employees, 
which  contributions  were  computed  according  to 
the  rates  fixed  for  such  classified  employment, 
and  at  no  time  was  defendant  in  default  in  the 
payment  of  said  contributions." 

The  evidence  is  also  undisputed  that  the  coil  of  pipe 
which  was  involved  in  the  accident  had  been  retained 
by  the  appellant  as  a  spare  piece  of  equipment  avail- 
able for  use  in  the  event  that  it  became  necessary  (R. 
148-150) ;  that  it  had  not  been  discarded  or  abandoned 
as  part  of  the  plant  equipment  until  the  day  that  the 
decision  was  made  to  sell  it  (R.  148). 

(c)  The  Verdict 

The  case  was  submitted  to  the  jury  solely  upon  the 
issue  of  the  appellant's  alleged  negligence  and  the 
appellee's  injuries.  The  jury  returned  a  verdict  in 
favor  of  appellee  in  the  sum  of  $35,000. 

(d)  The  Question  Involved. 

The  sole  question  presented  to  this  court  for  review 
is  the  question  of  law  involving  the  right  of  the  ap- 
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pellee  to  maintain  the  action  against  the  appellant, 
that  is,  whether  or  not  the  appellee  as  a  workman 
covered  by  the  Workmen's  Compensation  Laws  of  the 
State  of  Washington  is  limited  and  confined  to  a  claim 
for  benefits  under  that  law,  and  that  he  has  no  right 
to  maintain  any  action  against  the  appellant,  which 
was  an  employer  covered  by  the  same  law,  engaged 
in  extra  hazardous  employment  at  the  time  of  the 
accident. 

III.  SPECIFICATIONS  OF  ERROR 

1.  The  district  court  erred  in  sustaining  the  appel- 
lee's objection  to  the  appellant's  offer  of  proof  of  facts 
in  support  of  its  first  affirmative  defense;  the  appel- 
lant's offer  is  set  forth  on  pages  274-277  of  the  record. 
The  ruling  of  the  court  sustaining  the  appellee's  ob- 
jection to  the  offer  of  proof  is  set  forth  on  page  279 
of  the  record  (Cf.  R.  173-177). 

2.  The  district  court  erred  in  refusing  to  give  the 

following  instruction  requested  by  appellant: 

'^You  are  instructed  to  return  a  verdict  into 
court  in  favor  of  the  defendant."  (R.  15) 

3.  The  district  court  erred  in  its  ruling  denying 
plaintiff's  motion  for  a  new  trial  of  the  issue  raised 
by  the  defendant's  first  affirmative  defense,  to-wit: 
that  the  appellee  had  no  right  to  maintain  this  action 
under  Section  7675  of  Remington's  Revised  Statutes 
of  Washington  (R.  19). 

IV.  ARGUMENT 

Inasmuch  as  each  of  the  appellant's  specifications 
of  error  relate  to  the  same  question  of  law,  they  will 
be  discussed  herein  together. 
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(1)  Summary  Statement  oiF  the  Appellant's  Position: 

The  appellee  did  not  have  the  right  to  maintain 
this  action  in  that,  (a)  under  the  statutes  of  the  State 
of  Washington  a  workman  does  not  have  any  common 
law  right  to  maintain  an  action  to  recover  damages 
for  injuries  received  during  the  course  of  extra  haz- 
ardous employment;  (b)  that  the  only  right  which  a 
workman  so  engaged  has  to  maintain  such  an  action 
is  a  statutory  right,  and  that,  therefore,  the  exercise 
of  such  right  is  expressly  defined  by  the  statute;  (c) 
That  under  the  express  provision  of  the  Washington 
statute  the  appellant,  as  an  employer  engaged  in  extra 
hazardous  employment  who  had  made  all  required 
contributions  to  the  Industrial  Insurance  Fund,  was 
granted  immunity  from  action  by  any  workman  en- 
gaged in  extra  hazardous  employment  where  the  basis 
of  such  action  was  the  negligence  of  appellant's  work- 
men similarly  engaged. 

(2)  The  Statutes  Involved. 

Remington's  Revised  Statutes  of  the  State  of  Wash- 
ington, Sec.  7673,  provides  as  follows : 

''Declaration  of  police  power.  The  common- 
law  system  governing  the  remedy  of  workmen 
against  employers  for  injuries  received  in  hazard- 
ous work  is  inconsistent  with  modern  industrial 
conditions.  In  practice  it  proves  to  be  econom- 
ically unwise  and  unfair.  Its  administration  has 
produced  the  result  that  little  of  the  cost  of  the 
employer  has  reached  the  workman  and  that  lit- 
tle only  at  large  expense  to  the  public.  The  rem- 
edy of  the  workman  has  been  uncertain,  slow 
and  inadequate.  Injuries  in  such  works,  formerly 
occasional,  have  become  frequent  and  inevitable. 
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The  welfare  of  the  state  depends  upon  its  indus- 
tries, and  even  more  upon  the  welfare  of  its  wage 
workers.  The  state  of  Washington,  therefore,  ex- 
ercising herein  its  police  and  sovereign  power, 
declares  that  all  phases  of  the  premises  are  with- 
drawn from  private  controversy,  and  sure  and 
certain  relief  for  workmen,  injured  in  extra- 
hazardous work,  and  their  families  and  depend- 
ents is  hereby  provided  regardless  of  questions 
of  fault  and  to  the  exclusion  of  every  other  rem- 
edy, proceeding  or  compensation,  except  as  other- 
wise provided  in  this  act;  and  to  that  end  all  civil 
actions  and  civil  causes  of  action  for  such  per- 
sonal injuries  and  all  jurisdiction  of  the  courts 
of  the  state  over  such  causes  are  hereby  abolished, 
except  as  in  this  act  provided." 

Remington's  Revised  Statutes  of  Washington,  Sec. 
7674,  provides,  in  part,  as  follows: 

"There  is  a  hazard  in  all  employment,  but  cer- 
tain em.ployments  come  to  be,  and  to  be  recognized 
as  being  inherently  constantly  dangerous.  This 
act  is  intended  to  apply  to  all  such  inherently 
hazardous  works  and  occupations,  and  it  is  the 
purpose  to  embrace  all  of  them,  which  are  within 
the  legislative  jurisdiction  of  the  state,  in  the 
following  enumeration,  and  they  are  intended 
to  be  embraced  within  the  term  'extrahazardous' 
wherever  used  in  this  act,  to-wit:  *  *  *." 

A  full  enumeration  of  the  works  and  occupations 
regarded  as  extrahazardous  follows,  specifically  in- 
cluding factories,  mills  and  workshops  where  ma- 
chinery is  used,  engineering  works,  power  plants.^ 


^See  Appendix  p.  35  for  full  text  of  Rev.  Rem.  Stat., 
Sec.  7674. 
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Remington's  Revised  Statutes  of  the  State  of  Wash- 
ington, Section  7675,  provides,  in  part,  as  follows: 

'In  the  sense  of  this  act  words  employed  mean 
as  here  stated,  to-wit: 

"Factories  mean  undertakings  in  which  the 
business  of  working  at  commodities  is  carried 
on  with  power-driven  machinery,  either  in  manu- 
facture, repair  or  change,  and  shall  include  the 
premises,  yard  and  plant  of  the  concern,  except 
when  otherwise  expressly  stated. 

"Workshop  means  any  plant,  yard,  premises, 
room  or  place  wherein  power-driven  machinery 
is  employed  and  manual  labor  is  exercised  by 
way  of  trade  for  gain  or  otherwise  in  or  inciden- 
tal to  the  process  of  making,  altering,  repairing, 
printing  or  ornamenting,  finishing  or  adapting 
for  sale  or  otherwise  any  article  or  part  of  ar- 
ticle, machine  or  thing,  over  which  premises, 
room  or  place  the  employer  of  the  person  work- 
ing therein  has  the  right  of  access  or  control, 
except  when  otherwise  expressly  stated.  ■ 

"Mill  means  any  plant,  premises,  room  or 
place  wherein  machinery  is  used,  any  process  of 
machinery,  changing,  altering  or  repairing  any 
article  or  commodity  for  sale  or  otherwise,  to- 
gether with  the  yards  and  premises  which  are  a 
part  of  the  plant,  including  elevators,  ware- 
houses and  bunkers,  except  when  otherwise  ex- 
pressly stated. 

"Mines  mean  any  mine  where  coal,  clay,  ore,  j 
mineral,  gypsum  or  rock  is  dug  or  mined  and 
underground. 

"Quarry  means  an  open  cut  from  which  coal 
is  mined,  or  clay,  ore,  mineral,  gypsum,  sand, 
gravel  or  rock  is  cut  or  taken  for  manufacturing, 
building  or  construction  purposes. 
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"Engineering  work  means  any  work  of  con- 
struction, improvement  or  alteration  or  repair  of 
buildings,  structures,  streets,  highways,  sewers, 
street  railways,  railroads,  logging  roads,  inter- 
urban  railroads,  harbors,  docks,  canals,  electric, 
steam  or  water  power  plants,  telegraph  and  tele- 
phone plants  and  lines,  electric  light  or  power 
lines,  and  includes  any  other  works  for  the  con- 
struction, alteration  or  repair  of  which  machin- 
ery driven  by  mechanical  power  is  used,  except 
when  otherwise  expressly  stated. 

"Except  when  otherwise  expressly  stated,  em- 
ployer means  any  person,  body  of  persons,  corpo- 
rate or  otherwise,  and  the  legal  personal  repre- 
sentatives of  a  deceased  employer,  all  while  en- 
gaged in  this  state  in  any  extrahazardous  work, 
by  way  of  trade  or  business,  or  who  contracts 
with  one  or  more  workmen,  the  essence  of  which 
is  the  personal  labor  of  such  workman  or  work- 
men, is  extrahazardous  work." 

Remington's  Revised  Statutes  of  Washington,  Sec- 
tion 7675,  further  provides  in  part  as  follows: 

"Workman  means  every  person  in  this  state, 
who  is  engaged  in  the  employment  of  any  em- 
ployer coming  under  this  act  whether  by  way  of 
manual  labor  or  otherwise,  in  the  course  of  his 
employment:  Provided,  however,  that  if  the  in- 
jury to  a  workman  is  due  to  the  negligence  or 
wrong  of  another  not  in  the  same  employ,  the 
injured  workman,  or  if  death  result  from  the 
injury,  his  widow,  children,  or  dependents,  as  the 
case  may  be,  shall  elect  whether  to  take  under 
this  act  or  seek  a  remedy  against  such  other,  such 
election  to  be  in  advance  of  any  suit  under  this 
section;  and  if  he  take  under  this  act,  the  cause 
of  action  against  such  other  shall  be  assigned  to 
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the  state  for  the  benefit  of  the  accident  fund;  if 
the  other  choice  is  made,  the  accident  fund  shall 
contribute  only  the  deficiency,  if  any,  between 
the  amount  of  recovery  against  such  third  person 
actually  collected,  and  the  compensation  provided 
or  estimated  by  this  act  for  such  case :  Provided, 
however,  that  no  action  may  be  brought  against 
any  employer  or  any  workman  under  this  act  as 
a  third  person  if  at  the  time  of  the  accident  such 
employer  or  such  workman  was  in  the  course  of 
any  extrahazardous  employment  under  this  act,'' 
(Emphasis  ours) 

(3)  Discussion  of  Authorities. 

A  proper  interpretation  of  the  last  quoted  portion  of 
Remington's  Revised  Statutes  of  Washington,  Sec- 
tion 7675,  and  particularly  the  portion  thereof  which 
has  been  italicized  as  above,  is  determinative  of  the 
issue  involved  in  this  case. 

The  statute  as  quoted  has  been  in  effect  since  1929. 
As  originally  enacted  the  Industrial  Insurance  Act  of 
the  State  of  Washington  (Laws  of  1911,  Ch.  74,  Sec. 
3,  p.  346)  provided  that  if  a  workman  while  away 
from  the  plant  of  his  employer  sustained  injuries 
through  the  negligence  of  one  not  in  the  same  employ, 
he  could  elect  to  take  under  the  act  or  sue  the  person 
causing  his  injuries.  Under  the  original  enactment  it 
made  no  difference  that  the  tort  feasor  was  an  em- 
ployee engaged  in  extrahazardous  employment.  Un- 
der that  original  enactment  if  a  workman  sustained 
injuries  even  though  engaged  in  extrahazardous  em- 
ployment, at  some  place  other  than  the  plant  of  his 
employer,  he  had  a  right  to  sue  the  tort  feasor  even 
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though  that  tort  feasor  was  an  employer  or  workman 
engaged  in  extrahazardous  employment. 

The  workman's  right  to  maintain  such  an  action 
was  preserved  subject  to  the  limitation  mentioned  in 
the  original  act  until  1927.  Under  the  provisions  of 
the  Laws  of  1927  Chapter  310,  Sec.  2,  p.  815,  a  work- 
man was  given  the  right  to  elect  to  claim  benefits 
under  the  Industrial  Insurance  Act  or  to  sue  a  third 
party  tort  feasor  without  the  limitation  that  the  in- 
jury be  sustained  away  from  the  plant  of  his  employ- 
er. Under  the  1927  Act,  therefore,  if  one  who  was  not 
in  the  same  employ  negligently  injured  a  workman, 
he  was  liable  in  an  action  for  damages  if  the  injured 
workman  elected  to  proceed  against  him  irrespective 
of  the  place  where  the  injury  occurred. 

However,  the  unlimited  right  of  election  given  by 
the  1927  Act  was  changed  by  the  amendment  thereof 
in  1929  (Laws  of  1929,  Ch.  132,  p.  325,  Sec.  1,  which 
is  the  law  at  the  present  time  (R.R.S.  Sec.  7675) 
supra).  As  stated  by  the  Washington  Supreme  Court 
in  the  case  of  Koreski  v.  Seattle  Hardivare  CoTYipany, 
17  Wn.(2d)  421,  135  P.  (2d)  860,  p.  428: 

''The  Workmen's  Compensation  Act  affords  a 
right  of  action  to  certain  workmen  for  personal 
injuries  sustained  under  certain  circumstances, 
and  withhold  the  right  of  action  from  him  in 
other  situations  depending  upon  the  status  of  the 
person  whose  negligence  causes  the  injunes." 

The  original  industrial  insurance  act  of  the  State 
of  Washington  (Laws  of  1911,  Ch.  74,  p.  345)  was 
first  considered  by  the  Washington  Supreme  Court  in 
State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash. 


16 

156,  117  Pac.  1101,  wherein  the  court  held  that  the 
act  was  founded  upon  the  basic  principle  that  cer- 
tain defined  industries  designated  in  the  Act  as  extra- 
hazardous should  be  made  to  bear  the  financial  losses 
sustained  by  workmen  engaged  therein  through  per- 
sonal injuries;  that  the  purpose  of  the  act  was  to 
furnish  a  remedy  which  would  reach  every  injury 
sustained  by  a  workman  engaged  in  any  such  industry 
and  make  a  sure  and  certain  award  therefor,  bearing 
the  full  proportion  to  the  loss  sustained  regardless 
of  the  manner  in  which  the  injury  was  received. 

In  the  case  of  Stertz  v.  Industrial  Ins.  Commission, 
91  Wash.  588,  158  Pac.  256,  the  court  said: 

"Ours  is  not  an  employer's  liability  act.  It  is 
not  even  an  ordinary  compensation  act.  It  is  an 
industrial  insurance  statute.  Its  administrative 
body  is  entitled  the  industrial  insurance  commis- 
sion. All  the  features  of  an  insurance  act  are 
present." 

In  the  case  of  Boeing  Aircraft  Co.  v.  Department 
of  Labor  &  Industries,  22  Wn.(2d)  423,  156  P.  (2d) 
640,  the  question  before  the  court  was  whether  or  not 
one  of  two  industries  should  be  charged  with  the  costs 
of  a  particular  accident.  An  airplane  owned  and  op- 
erated by  the  Boeing  Aircraft  Company  while  on  a 
trial  flight  crashed  into  the  meat  packing  plant  of 
Frye  &  Co.  of  Seattle,  killing  and  injuring  many 
employees  of  the  meat  packing  plant  as  well  as  killing 
the  members  of  the  crew.  Both  the  Boeing  Company 
and  Frye  &  Company  were  contributors  to  the  indus- 
trial insurance  fund,  the  aircraft  company  being  con- 
tributor under  Class  34-3  and  Frye  &  Co.  a  contribu- 
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tor  under  Class  43-1.  Inasmuch  as  under  the  Act  the 
premium  rates  for  industrial  insurance  were  based 
upon  loss  experience  in  each  defined  industry,  it  be- 
came necessary  to  determine  whether  the  amount  of 
the  loss  paid  should  be  charged  to  the  airplane  indus- 
try or  to  the  meat  packing  industry.  The  court  held 
that  each  class  was  liable  for  the  costs  and  losses  sus- 
tained in  their  respective  classes,  and  that  the  Depart- 
ment of  Labor  &  Industries  was  not  authorized  to 
transfer  the  charges  for  death  and  injuries  suffered 
by  the  employees  of  the  meat  packing  plant  from  the 
meat  packing  class  to  the  airplane  manufacturing 
class. 

In  an  extensive  and  well  considered  opinion  the 
court  reviewed  the  purpose,  policy,  and  history  of  the 
industrial  insurance  system  of  the  State  of  Washing- 
ton, and  expressed  certain  well  defined  and  well  ac- 
cepted rules. 

On  page  434  of  the  Reports  (22  Wn.(2d))  the 
court  says: 

"As  stated  above,  prior  to  1927,  an  employee 
injured  at  his  employer's  plant  had  no  right  of 
action  against  any  third  person.  From  1927  to 
1929,  the  employee  covered  by  the  act,  if  injured 
either  away  from  or  at  the  plant,  could  elect  to 
take  under  the  statute  or  sue  a  negligent  third 
party.  Since  1929  an  injured  employee  could  sue 
a  negligent  third  person  only  if  such  person  was 
not  an  employee  or  employer  under  the  coverage 
of  the  statute.  *  *  * 

"In  1929  the  privilege  was  withdrawn  as  to 
other  workmen  and  the  employers  likewise  under 
the  statute.    Industry  acquired,  under  the  1929 
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statute,  an  immunity  from  common-law  actions 
with  potentially  larger  damage  claims  in  ex- 
change for  its  assumption,  in  the  aggregate,  of 
limited  responsibility  to  its  employees  without 
fault.'' 

Again  on  page  435  the  court  states  as  follows: 

"Under  the  workmen's  compensation  act,  all 
civil  cases  of  action  for  personal  injuries  sus- 
tained in  an  industrial  accident  arising  out  of 
extrahazardous  employment  are  abolished  except 
in  those  cases  where  the  act  expressly  preserves 
or  creates  a  right  of  action;  and  in  such  cases 
the  rights  of  action  are  purely  statutory,  and  not 
common-law  rights.  An  employer  who  complies 
with  the  terms  of  the  workmen's  compensation 
act  is  entitled  to  all  of  its  benefits,  including  im- 
munity from  liability  for  negligently  injuring  the 
employee  of  another  employer.  A  workman,  un- 
der the  workmen's  compensation  act  at  the  time 
he  was  injured  through  the  negligence  of  an  em- 
ployee of  another  company,  mxiy  not  rrvaintain 
an  action  against  the  company  the  negligence  of 
whose  employee  or  employees  caused  the  injuries, 
where  that  company  had  complied  with  the  pro- 
visions of  the  act  which  affords  immunity  from 
suit  in  such  circumstances.'"  (Citing  Koreski  v. 
Seattle  Hardware  Co.,  supra)   (Emphasis  ours) 

It  is  submitted  that  the  existing  statute  is  intended 
to  afford  immunity  to  an  employer  engaged  in  extra- 
hazardous employment  where  the  injury  results  from 
the  negligence  of  his  employee  during  the  course  of 
such  extrahazardous  employment,  where  the  employer 
has  complied  with  the  provisions  of  the  industrial  in- 
surance act.  As  stated  by  the  court  in  Boeing  Aircraft 
Company  case,  supra,  the  immunity  afforded  by  the 
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1929  statute  is  in  exchange  for  the  assumption  by 
employers  in  the  aggregate  of  responsibility  to  em- 
ployees. It  is  further  clear  that  the  Washington  work- 
men's compensation  law  is  and  always  has  been  an  in- 
surance law  and  as  modified  by  the  1929  enactment  is 
designed  to  afford  insurance  both  to  employers  and 
employees  against  the  losses  attendant  by  injuries  re- 
ceived by  employees  during  the  course  of  extrahaz- 
ardous employment. 

The  proviso  of  the  1929  amendment,  that  is,  "Pro- 
vided, however,  that  no  action  may  be  brought  against 
any  employer  or  any  workman  under  this  Act  as  a 
third  person  if  at  the  time  of  the  accident  such  em- 
ployer or  such  workman  was  in  the  course  of  any 
extrahazardous  employment  under  this  act,"  has  been 
discussed  and  analyzed  in  the  following  decisions  of 
the  Washington  Supreme  Court: 

Robinson  v.  McHngh,  158  Wash.  157,  291  Pac.  330. 

That  case  was  one  where  an  employee  of  the  city 
of  Tacoma,  working  in  the  Light  Department,  was 
injured,  and  elected  to  sue  the  respondents  as  the 
tort  feasor.  The  accident  occurred  on  the  19th  day  of 
April,  1929,  but  the  action  was  not  commenced  until 
subsequent  to  the  effective  date  of  the  statute  (Rem. 
Rev.  Stat.  7675)  as  amended  by  the  Laws  of  1929, 
which  included  the  above  proviso,  to  the  effect  that 
no  action  may  be  brought  against  any  employer  or  any 
workman  under  the  Act  if  at  the  time  of  the  accident 
such  employer  or  such  workman  was  in  the  course 
of  any  extrahazardous  employment  under  the  Act.  It 
appeared  that  the  defendants  were  contributing  to  the 
Workmen's  Compensation  fund  and  at  the  time  of  the 
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injury  were  engaged  in  an  extrahazardous  occupation. 
The  defendant  contended  that  the  amendment  had  no 
application  because  the  injury  had  occurred  prior  to 
the  effective  date  of  the  Act  and  that  the  plaintiff's 
rights  were  covered  by  the  Workmen's  Compensation 
Act  as  it  existed  at  the  time  of  the  injury.  The  court 
in  holding  that  the  1929  amendment  applied  to  all  ac- 
tions brought  after  its  effective  date  held  that  the 
right  of  action  existed  only  by  virtue  of  the  statute, 
that  there  could  be  no  vested  right  therein,  and  that 
the  Legislature  might  take  away  the  right  at  any  time. 
The  court  concluded  that  the  defendants  being  em- 
ployers engaged  in  extrahazardous  employment  at  the 
time  of  the  injury,  were  exempted  from  liability  under 
the  provisions  of  the  1929  amendment  of  the  Work- 
men's Compensation  Act. 

The  case  of  Denning  v.  Qnist,  160  Wash.  681,  296 
Pac.  145,  was  one  where  the  court  followed  the  rule 
of  the  case  of  Robinson  v.  McHugh,  supra,  and  held 
that  the  right  of  a  workman  injured  by  the  negligence 
or  wrong  of  another  not  in  the  same  employ,  to  elect 
whether  to  take  under  the  Workmen's  Compensation 
Act,  or  seek  a  remedy  against  such  other  or  his  em- 
ployer, as  given  by  the  1927  amendment  to  Rem.  Rev. 
Stat.  Sec.  7675,  did  not  re-establish  the  common  law 
remedy  abolished  by  the  Workmen's  Compensation 
Act.  The  court  went  on  to  say: 

"This  amendment,  however,  did  not  re-estab- 
lish in  favor  of  the  injured  workman  any  common 
law  right  but  simply  enlarged  his  existing  stat- 
utory right.  This  right  being  purely  statutory, 
it  was  competent  for  the  legislature  to  limit  the 
same,  as  was  accomplished  by  the  1929  amend- 
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ment,  supra,  and  we  are  satisfied  that  the  correct 
rule  was  laid  down  by  this  court  in  the  case  of 
Robinson  v.  McHugh,  supra.^' 

In  the  case  of  O'Brien  v.  Northern  Pac.  R.R.  Co., 
192  Wash.  55,  72  P.  (2d)  602,  the  plaintiff  sustained 
injury  as  the  result  of  a  collision  of  a  truck  which  he 
was  operating  with  a  train  operated  by  the  defend- 
ant. The  plaintiff  was  entitled  to  compensation  under 
the  Industrial  Insurance  Act,  but  elected  to  sue  the 
defendant  for  damages  alleging  that  the  collision  was 
caused  by  the  negligent  operation  of  the  train  which 
at  the  time  was  engaged  in  interstate  commerce.  The 
defendant  urged  that  by  reason  of  the  proviso  of  Rem. 
Rev.  Stat.  Sec.  7675  it  was  immune  from  an  action  for 
negligence  by  the  plaintiff  who  was  an  employee  of 
another  engaged  in  extrahazardous  employment.  The 
court  held  against  the  defendant's  contention  but  sole- 
ly upon  the  ground  that  being  engaged  in  the  oper- 
ation of  an  interstate  railroad,  it  did  not  contribute 
to  the  Workmen's  Compensation  fund  nor  was  it 
amenable  to  the  provisions  of  the  Workmen's  Compen- 
sation Act  with  respect  to  its  interstate  operations. 
The  court  states  the  rule  as  follows: 

''Construing  the  above  quoted  proviso  of  Rem. 
Rev.  Stat.  §7675,  in  the  light  of  the  industrial 
insurance  act  as  a  whole,  we  think  a  workman, 
engaged  in  extrahazardous  employment,  is  not 
precluded  from  maintaining  an  action  for  negli- 
gence against  one  not  his  employer,  unless  such 
a  one  is  amenable  to  the  act  and  a  contributor 
to  the  'accident  fund.'  Our  conclusion  finds  sup- 
port, at  least  by  implication,  in  the  decisions  of 
this  court  in  the  cases  of  Robinson  v.  McHugh, 
158  Wash.  157,  291  Pac.  330,  and  Denning  v. 
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Quist,  160  Wash.  631,  296  Pac.  145.  In  each  case 
the  defendant  (a  third  person  employer)  was 
held  immune  from  suit  under  the  proviso  of 
Rem.  Rev.  Stat.,  §7675.  But  in  each  opinion  the 
fact  is  stressed  that  the  defendant  was  a  contrib- 
utor to  the  'accident  fund'."  (Emphasis  ours) 

Weiffenbach  v.  Seattle,  193  Wash.  528,  76  P.  (2d) 
589. 

The  plaintiff  sued  the  City  of  Seattle  to  recover 
damages  on  account  of  injuries  sustained  while  en- 
gaged in  measuring  the  roof  of  a  building;  he  came 
in  contact  with  a  current  of  electricity  passing  through 
a  metal  tape  measure  which  he  was  using ;  the  electric- 
ity came  from  a  high  voltage  wire  which  was  part  of 
the  city's  light  and  power  system.  It  was  alleged  that 
the  city  was  negligent  in  that  it  had  permitted  its  wire 
to  sag  down  over  the  roof  in  contravention  of  its  own 
regulations  which  provide  that  the  high  voltage  wires 
should  clear  a  building  by  six  feet. 

The  city  defended  upon  the  ground  that  under  the 
proviso  of  Rem.  Rev.  Stat.  Sec.  7675,  it  was  engaged 
in  extrahazardous  employment  under  the  Workmen's 
Compensation  Act  and  was,  therefore,  immune  from 
suit  by  the  plaintiff  who  was  himself  engaged  in  extra- 
hazardous work ;  the  plaintiff  contending  that  the  city 
was  not  such  an  employer  because  the  phrase  ''in  the 
course  of  any  extrahazardous  employment"  necessar- 
ily implies  the  presence  of  an  employee  doing  some 
act  at  the  time  and  place  of  the  accident,  together  with 
an  active  participation  on  his  part  in  the  doing  of 
some  act;  that  a  merely  passive  negligence,  being  a 
nondelegable  act  or  condition  on  the  part  of  an  em- 
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ployer,  such  as  he  contends  is  found  in  this  case  does 
not  afford  a  basis  for  the  exemption.  The  court  over- 
ruled the  plaintiff's  contention  and  held  that  the  city 
in  the  maintenance  of  its  high  voltage  wire  was  ac- 
tively engaged  in  an  extrahazardous  employment  at 
the  time  of  the  accident;  that  the  city  was  required  to 
and  did  pay  into  the  industrial  insurance  fund  assess- 
ments levied  upon  its  payroll  as  its  ratable  contribu- 
tion for  the  protection  not  only  of  its  employees  but  of 
the  whole  body  of  employees  in  the  sUite  engaged  in 
extrahazardous  industry,  and  that  while  no  workman 
of  the  city  was  engaged  in  work  on  the  high  voltage 

line  at  the  time  and  place  of  the  accident,  it  was  as- 
sumed that  the  city  had  workmen  and  others  engaged 
in  the  maintenance  and  repair  of  its  extensive  distrib- 
uting system  and  that  some  of  them  were  always  en- 
gaged somewhere  on  the  system. 

In  its  opinion  the  court  explains  the  theory  of  the 
1929  Proviso  in  the  following  language: 

"The  immunity  from  a  suit  here  involved  must 
have  been  granted  by  the  1929  legislature  as  a 
reciprocal  compensation  to  industry  for  the  bur- 
den it  assumes  as  an  aggregate  unit  in  providing, 
in  the  language  of  the  statute,  '*  *  *  sure  and  cer- 
tain relief  for  workmen,  injured  in  extrahazard- 
ous work,  and  their  families  and  dependents  *  *  * 
regardless  of  questions  of  fault  *  *  *'.''  (Empha- 
sis ours) 

In  the  case  of  Pry  or  v.  Safeway  Stores,  Inc.,  196 
Wash.  382,  83  P.  (2d)  241,  the  court  again  recognizes 
the  rule  but  held  that  the  third  party  employer  was 
not  exempt  under  the  proviso  of  Rem.  Rev.  Stat.  §7675 
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where  such  third  party  employer  was  not  engaged  in^ 

extrahazardous  employment  but  had  brought  itself  un- 
der the  Act  by  the  elective  adoption  provisions  of 
Rem.  Rev.  Stat.  Sec.  7696. 

In  the  case  of  Reeder  v.  Crewes,  199  Wash.  40,  90 
P.  (2d)  267,  the  court  held  that  the  immunity  afforded 
by  the  proviso  of  Rem.  Rev.  Stat.  Sec.  7675  would  not 
apply  to  a  third  party  employer  who  was  in  default 
in  the  payroll  reports  and  in  the  payment  of  premiums 
required  under  the  Act  even  though  such  third  party 
employer  was  engaged  in  extrahazardous  employment. 

In  the  case  of  Gephart  v.  Stout,  11  Wn.  (2d)  184, 
118  P.  (2d)  801,  the  plaintiff  sought  to  recover  dam- 
ages for  personal  injuries  sustained  through  a  col- 
lision between  a  motorcycle  which  he  was  riding  and 
an  automobile  owned  and  operated  by  the  defendant. 
The  plaintiff's  injuries  occurred  while  the  plaintiff 
was  in  the  course  of  his  employment  which  was  ex- 
trahazardous; the  defendant  defended  upon  the 
ground  that  he  was  the  owner  of  an  automobile 
freight  transportation  business  which  was  concededly 
classified  as  extrahazardous;  that  he  had  paid  prem- 
iums to  the  Department  of  Labor  and  Industries  on 
the  basis  of  his  reported  payrolls  although  he  did  not 
carry  himself  on  such  payrolls  for  employee  benefits. 
There  was  nothing  in  the  record  to  indicate  that  the 
defendant  was  doing  anything  in  connection  with  the 
operation  of  his  motor  freight  business  at  the  time  of 
the  collision.  He  was  driving  a  five  passenger  sedan 
automobile  and  the  only  evidence  was  that  he  was 
on  his  way  to  the  Carpenters'  Union  Hall  at  the  time 
of  the  accident.    The  court  held  that  the  defendant 
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was  not  in  the  course  of  any  extrahazardous  employ- 
ment at  the  time  of  the  accident  and  was  therefore 
not  entitled  to  the  immunity  afforded  by  the  proviso 
of  Rem.  Rev.  Stat.  Sec.  7675.  The  court  reviews  the 
Pryor  case  and  its  other  decisions  including  the  cases 
cited  in  this  brief,  and  then  states  the  rule  which  we 
submit  is  clearly  applicable  and  decisive  of  the  case 
at  bar ;  the  court  says : 

"While  the  foregoing  cases  are  not  directly  in 
point,  they  do  clearly  establish  two  essential  re- 
quirements which  an  employer  must  meet  to  en- 
title him  to  immunity  from  suit  by  a  workman 
not  in  his  employ;  (1)  the  employer  must  be  a 
contributor  to  the  workmen's  compensation  fund; 
and  (2)  at  the  time  of  the  accident,  the  employer 
must  he  in  the  course  of  soTne  extrahazardous  em- 
ployment under  the  industrial  insurance  act.  To 
satisfy  the  second  requirement,  the  negligent  act 
or  omission  which  is  the  basis  of  the  workman's 
cause  of  action  must  arise  out  of,  or  be  in  some 
way  connected  with,  an  extrahazardous  employ- 
ment or  business  then  being  carried  on  by  the 
employer."  (Latter  emphasis  ours) 

In  the  case  of  Koreski  v.  Seattle  Hardware  Confi- 
pany,  17  Wn.(2d)  421,  135  P.  (2d)  860,  the  court  di- 
rectly applied  the  statute  and  held  that  the  right  of 
a  workman  injured  by  the  negligence  of  another  not 
in  the  same  employ,  to  elect  whether  to  take  under 
the  Act  or  sue  the  person  causing  the  injury,  was 
limited  by  the  laws  of  1929,  p.  325,  Section  1,  which 
provided  that  no  such  action  may  be  brought  against 
any  employer  or  workman  if  at  the  time  of  the  acci- 
dent such  employer  or  workman  was  in  the  course  of 
extrahazardous  employment.  In  that  case  the  plaintiff 
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who  was  the  president  and  general  manager  of  an 
electric  motor  service  company  was  injured  while  per- 
sonally employed  in  repairing  a  power  driven  machine 
then  being  operated  in  the  plant  of  the  defendant.  The 
injury  was  caused  by  the  defendant  being  swept  off 
of  the  catwalk  of  a  crane  and  hurled  to  a  warehouse 
floor  by  coming  into  contact  with  a  girder  which  was 
being  passed  by  the  crane.  The  court  held  that  the 
proviso  to  Rem.  Rev.  Stat.  Sec.  7675  was  clearly  ap- 
plicable, the  court  reviewing  the  cases,  including  the 
cases  cited  in  this  brief,  and  held  as  follows: 

"Those  who  comply  with  the  terms  and  condi- 
tions of  the  workmen's  compensation  act  are  en- 
titled to  all  the  benefits  of  the  act  and  subject  to 
all  of  the  liabilities  of  the  act.  As  appellant  com- 
plied with  the  terms  of  the  workmen's  compensa- 
tion act,  immunity  from  liability  for  negligently 
injuring  respondent,  who  was  the  employee  of 
another  employer,  is  a  benefit  to  which  appellant 
is  entitled  under  the  act." 

It  cannot  be  disputed  that  the  facts  set  forth  in 
appellant's  offer  of  proof  (R.  274-277)  are  that  the 
appellant  was  engaged  in  the  operation  of  a  factory, 
workshop  and  mill  within  the  definition  of  Reming- 
ton's Revised  Statutes  of  Washington,  Sec.  7674  and 
7675. 

It  is  also  indisputable  that  the  removal,  handling, 
sale  and  transportation  of  the  coil  of  pipe  which  is 
alleged  to  have  been  the  instrumentality  causing  the 
appellee's  injuries  was  a  part  of  the  operation  of  the 
factory,  workshop,  mill  and  the  yards  and  premises 
which  were  a  part  thereof,  as  conducted  by  the  ap- 
pellant in  its  plant  at  Tacoma,  Washington.   There  is 


27 

no  question  but  that  under  said  offer  of  proof  the  ap- 
pellee was  a  workman  engaged  in  extrahazardous  em- 
ployment and  that  the  appellee  was  entitled,  and  still 
is  entitled,  to  receive  compensation  from  the  indus- 
trial insurance  fund  of  the  State  of  Washington. 
There  is  no  question  but  that  under  the  offer  of  proof 
the  appellant  was  a  contributor  to  the  industrial  in- 
surance fund  of  the  State  of  Washington,  and  that  all 
the  employees  of  the  defendant  who  participated  in 
any  manner  in  the  handling,  removal,  cleaning,  stor- 
ing, sale  or  delivery  of  the  coil  of  pipe  were  engaged 
in  extrahazardous  employment  as  defined  by  the 
Workmen's  Compensation  Act  of  the  State  of  Wash- 
ington, and  that  the  appellant  had  made  contribu- 
tions to  the  industrial  insurance  fund  covering  all  of 
said  employees  which  contributions  were  computed 
according  to  the  rates  fixed  for  the  employment  clas- 
sification of  each  of  such  employees. 

Under  these  facts  it  is  submitted  that  the  test  de- 
fined in  the  opinion  of  the  court  in  the  case  of  Gephart 
V.  Stout,  11  Wn.(2d)  184,  118  P.  (2d)  801,  supra,  is 
clearly  applicable;  (1)  the  appellant  was  a  contributor 
to  the  workmen's  compensation  fund;  (2)  at  the 
time  of  the  accident  the  appellant  was  in  the  course 
of  extrahazardous  employment  under  the  industrial 
insurance  act  in  that  the  negligent  act  or  omission 
which  formed  the  basis  of  appellee's  cause  of  action 
certainly  was  connected  with  the  extrahazardous  em- 
ployment carried  on  by  the  appellant. 

The  latter  proposition  is  conclusively  established  by 
the  appellee's  allegations  of  negligence.  These  allega- 
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tions  which  are  completely  set  forth  on  page  7  of  the 

record  and  heretofore  in  this  brief  consist  of: 

1.  Failing  to  ascertain  that  the  corrosive  substances 
had  been  removed  from  the  coil  of  pipe  prior  to  its 
removal  from  the  premises  of  the  appellant. 

2.  Failing  to  remove  all  corrosive  and  injurious 
substances  from  said  coil  of  pipe  immediately  upon 
removing  the  coil  of  pipe  from  the  appellant's  operat- 
ing system. 

3.  Selling  and  delivering  the  coil  of  pipe  without 
having  warned  of  the  presence  of  dangerous  sub- 
stances in  the  coil  of  pipe. 

It  is  axiomatic  that  a  corporation  such  as  the  ap- 
pellant acts  only  through  its  employees.  Under  the 
appellant's  offer  of  proof  the  only  employees  who  had 
or  would  have  had  anything  whatsoever  to  do  with, 

(1)  ascertaining  whether  the  corrosive  substances 
had  been  removed  from  the  coil  prior  to  its  sale;  or 

(2)  whose  duty  it  was  to  remove  such  corrosives,  or 

(3)  who  sold  or  delivered  the  coil  without  warning  of 
the  presence  of  such  substances,  are  all  employees 
who  were  engaged  in  extrahazardous  employment,  who 
were  classified  as  such  upon  the  records  of  the  appel- 
lant and  the  Deparatment  of  Labor  and  Industries 
of  the  State  of  Washington,  and  for  whom  contribu- 
tions had  been  made  by  the  appellant  to  the  indus- 
trial insurance  fund  upon  the  basis  of  such  extra- 
hazardous classification. 

It  is  submitted  that  the  language  of  the  1929 
amendment  to  Remington's  Revised  Statutes  of  Wash- 
ington, Section  7675,  definitely  provides  that  where 
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the  injury  to  a  workman  engaged  in  extrahazardous 
employment  is  caused  by  the  negligence  occurring 
during  the  course  of  extrahazardous  employment  by 
another  employer  or  his  workmen,  the  latter  employer 
is  afforded  immunity  from  claims  by  the  injured  work- 
an  and  that  the  latter  rights  are  confined  to  the  bene- 
fit afforded  by  the  workmen's  compensation  law. 

The  whole  argument  of  the  appellee  in  the  District 
Court,  and  the  decision  of  the  District  Court  upon 
this  issue  of  law  as  indicated  on  pages  173-175  of  the 
record,  are  based  upon  the  proposition  that  the  of- 
fending coil  of  pipe  at  the  time  of  the  accident  had 
been  disconnected  from  the  appellant's  operating  plant 
and  had  been  discarded.  Even  though  the  evidence  is 
clear  that  the  particular  coil  of  pipe  had  not  been 
discarded  until  the  decision  of  Mr.  Cliffe  to  sell  it  (R. 
148-150)  the  appellee's  argument  in  the  trial  court, 
and  the  trial  court's  decision  is  based  obviously  upon 
an  erroneous  theory  which  is  not  sustained  by  any  of 
the  decisions  of  the  Washington  Supreme  Court  and 
which  is  contrary  to  them.  The  decision  of  the  District 
Court  apparently  is  based  upon  the  dicta  contained  in 
the  case  of  Weiffenbach  v.  Seattle,  183  Wash.  528, 
76  P.  (2d)  589,  supra,  to  the  effect  that  if  the  city  had 
abandoned  the  use  of  the  wire  for  the  transmission  of 
electricity  so  that  it  was  no  longer  performing  any 
function  as  a  part  of  its  operating  system,  it  would 
then  be  no  longer  a  part  of  the  industry  or  the  extra- 
hazardous employment  in  which  the  city  was  then 
engaged. 

It  is  submitted  that  even  if  this  dicta  had  any  force 
as  a  precedent,  the  situation  which  it  contemplates  is 
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entirely  different  from  that  of  the  case  at  bar.  The 
situation  contemplated  by  the  dicta  is  one  wherein 
the  negligence  which  would  form  the  basis  for  an 
action  would  consist  of  the  maintenance  of  a  danger- 
ous condition  by  the  city  which  would  be  wholly  di- 
vorced from  any  extrahazardous  industrial  operation 
in  which  it  might  then  be  engaged.  The  situation  con- 
templated by  the  dicta  would  be  the  equivalent  of  the 
city  permitting  an  obstruction  or  an  unprotected  ditch 
to  remain  in  a  city  street.  Surely  it  could  not  be  said 
in  such  a  case  that  there  would  be  any  connection 
between  the  city's  negligence  and  any  extrahazardous 
industrial  operation  in  which  the  city  might  be  en- 
gaged. In  the  case  at  bar,  the  situation  is  entirely  dif- 
ferent; the  negligence  ivhich  is  the  basis  for  the  ap- 
pellee^s  claim  was  negligence  which  occurred  during 
the  course  of  appellants  operation  of  an  extrahazard- 
ous industrial  plant.  In  the  instant  case  the  appellee's 
claim  is  not  based  upon  the  fact  that  the  coil  of  pipe 
was  permitted  by  the  defendant  to  be  placed  in  the 
salvage  yard  of  Mr.  Frank  Powser.  Neither  is  the 
appellee's  claim  based  upon  the  act  of  loading  such 
coil  of  pipe  upon  the  truck  operated  by  appellee; 
neither  is  the  appellee's  claim  based  upon  the  act  of 
pounding  the  coil  of  pipe  with  a  sledge  hammer  re- 
sulting in  its  bursting.  If  there  was  any  negligence 
on  the  part  of  the  appellant's  employees  it  occurred 
at  or  prior  to  the  time  that  the  coil  of  pipe  was  de- 
livered to  Mr.  Frank  Powser.  Such  acts  of  negligence  • 
if  they  occurred,  were  the  acts  of  employees  who  were ' 
engaged  in  extrahazardous  occupations  during  the 
course  of  extrahazardous  employment.  The  difference 
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between  the  instant  case  and  the  suppositious  case 
presented  by  the  dicta  in  the  Weiffenbach  decision  is 
obvious  indeed;  under  no  circumstances  should  such 
dicta  be  considered  as  being  a  conclusion  of  the  legal 
question  presented  in  the  case  at  bar. 

Whatever  force  the  Weiffenbach  dicta  may  have 
had  must  be  considered  as  having  been  dissipated  in 
the  light  of  the  strong  and  positive  language  of  the 
Washington  Supreme  Court  in  the  case  of  Boeing  Air- 
craft Company  v.  Department  of  Labor  and  Indus- 
tries, 22  Wn.  (2d)  423,  wherein  the  very  positive  rule 
was  expressed  that: 

''a  workman  under  the  Workmen's  Compensation 
Act  at  the  time  he  was  injured  through  the  negli- 
gence of  the  employee  of  another  company  may 
not  maintain  an  action  against  the  company,  the 
negligence  of  whose  employee  or  employees  caused 
the  injury,  where  that  company  had  complied 
with  the  provisions  of  the  act  which  affords  im- 
munities of  suit  from  such  circumstances."  (Em- 
phasis ours) 

V.   SUMMARY  AND  CONCLUSION 

It  is  submitted  that  the  following  propositions  of 
law  are  established  by  the  provisions  of  the  Work- 
men's Compensation  Law  of  the  State  of  Washington, 
and  the  decisions  of  the  Washington  Supreme  Court 
herein  discussed,  as  follows: 

1.  That  the  Workmen's  Compensation  Law  of  the 
State  of  Washington  is  not  merely  an  employer's  li- 
ability act,  nor  even  an  ordinary  compensation  act; 
it  is  an  industrial  insurance  act  designed  to  insure 
both  employees  and  employers  engaged  in  extrahaz- 
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ardous  employment  and  to  remove  entirely  all  com-  "' 
mon-law  rights  of  action  and  all  common-law  defenses 
arising  from  industrial  injuries,  with  the  view  of 
making  certain  that  injured  workmen  shall  receive 
compensation  irrespective  of  all  questions  of  negli- 
gence. 

2.  In  any  case  where  an  injury  to  a  workman  en- 
gaged in  extrahazardous  employment  results,  dur- 
ing the  course  of  such  employment  from  the  negli- 
gence of  another  employer  or  his  workmen,  likewise 
engaged  in  extrahazardous  employment,  the  injured 
workman  does  not  have  any  right  to  maintain  an  ac- 
tion against  the  offending  employer  or  his  workmen, 
but  is  confined  to  his  remedy  under  the  Workmen's 
Compensation  Law. 

3.  That  the  determinative  test  in  each  case  is  not 
where  the  injury  occurred,  or  necessarily  when  the 
injury  occurred,  but  rather  by  ivhose  negligence  was\ 
the  injury  caused.  If  it  was  caused  by  the  negligence  i 
of  an  employer,  engaged  in  extrahazardous  employ- 
ment, or  by  his  workmen  so  engaged,  then  the  injured 
workman  has  no  common-law  right  and  no  statutory ' 
right  to  proceed  against  the  offending  employer. 

4.  In  such  case  the  injured  workman  is  entitled  to 
and  is  confined  to  the  benefits  afforded  by  the  Work- 
men's Compensation  Law  of  the  State  of  Washington. 
,The  appellee,  with  whose  misfortune  everyone  must  I 
be  most  sympathetic,  is  entitled  to  receive  from  the 
industrial  insurance  fund  the  benefits  which  can  be 
granted  under  the  Workmen's  Compensation  Act. 
However,   to   permit  the  appellee  to   maintain   this 
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action  against  the  appellant  would  do  violence  to  the 
express  provisions  of  the  statute,  and  the  whole  theory 
underlying  the  system  of  industrial  insurance  of  the 
State  of  Washington. 

It  is  submitted  that  the  judgment  of  the  District 
Court  should  be  reversed,  and  that  the  cause  should 
be  remanded  for  a  new  trial  wherein  the  appellant 
would  be  permitted  to  prove  the  allegations  of  its 
first  afRi-mative  answer. 

Respectfully  submitted, 

Frank  M.  Preston, 

Preston,  Thorgrimson  &  Horowitz, 

Attorneys  for  Appellant. 
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APPENDIX 

Remington's  Revised  Statutes  of  Washington,  Sec- 
tion 7674  provides  as  follows: 

''§7674.  Extrahazardous  employment.  There  is 
a  hazard  in  all  employment,  but  certain  employ- 
ments have  come  to  be,  and  to  be  recognized  as 
being  inherently  constantly  dangerous.  This  act 
is  intended  to  apply  to  all  such  inherently  hazard- 
ous works  and  occupations,  and  it  is  the  purpose 
to  embrace  all  of  them,  which  are  within  the  leg- 
islative jurisdiction  of  the  state,  in  the  following 
enumeration,  and  they  are  intended  to  be  em- 
braced within  the  term  'extrahazardous'  where- 
ever  used  in  this  act,  to  wit: 

"Factories,  mills  and  workshops  where  machin- 
ery is  used;  printing,  electrotyping,  photo-en- 
graving and  stereotyping  plants  where  machinery 
is  used;  foundries,  blast  furnaces,  mines,  wells, 
gasworks,  waterworks,  reduction-works,  brewer- 
ies, elevators,  wharves,  docks,  dredges,  smelters, 
powder-works;  laundries  operated  by  power; 
quarries ;  engineering  works ;  logging,  lumbering, 
and  shipbuilding  operations;  logging,  street  and 
interurban  railroads;  buildings  being  construct- 
ed, repaired,  moved  or  demolished;  telegraph, 
telephone,  electric  light  or  power  plants  or  lines, 
steam-heating  or  power  plants,  steamboats,  tugs, 
ferries  and  railroads,  general  warehouse  and 
storage;  transfer,  drayage  and  hauling;  ware- 
housing, and  transfer ;  fruit  warehouse  and  pack- 
ing-houses. If  there  be  or  arise  any  extrahazard- 
ous occupation  or  work  other  than  those  herein- 
above enumerated,  it  shall  come  under  this  act, 
and  its  rate  of  contribution  to  the  accident  fund 
hereinafter  established,  shall  be,  until  fixed  by 
legislation,  determined  by  the  department  here- 
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inafter  created,  upon  the  basis  of  the  relation 
which  the  risk  involved  bears  to  the  risk  classified 
in  section  7676;  Provided,  however,  the  follow- 
ing operations  shall  not  be  deemed  extrahazard- 
ous within  the  meaning,  or  be  included  in  the 
enumeration,  of  this  section  to  wit:  using  power- 
driven  coffee-grinders  in  wholesale  or  retail  gro- 
cery stores;  using  power-driven  washing-ma- 
chines, in  establishments  selling  washing-ma- 
chines at  retail ;  using  power-driven  machinery  in 
shoe  repair-shops;  using  computing  machines  in 
offices;  using  power-driven  taffy-pullers  in  retail 
candy  stores;  using  power-driven  milkshakers  in 
establishments  operating  soda  fountains;  the  du- 
ties of  employees  in  restaurants;  using  power- 
driven  hair-cutters  in  barbershops;  using  power- 
driven  machinery  in  beauty  parlors;  using  power-- 
driven  machinery  in  optical  stores;  driving  auto-- 
mobiles,  exclusive  of  trucks  mentioned  in  class : 
11-1  of  section  7676  of  Remington's  1927  Sup- 
plement. 

"The  director  of  labor  and  industries  through: 
and  by  means  of  the  division  of  industrial  insur- 
ance shall  have  power,  after  hearing  had  upon: 
its  own  motion,  or  upon  the  application  of  any, 
party  interested,  to  declare  any  occupation  or^ 
work  to  be  extrahazardous  and  to  be  under  this: 
act.    The  director  of  labor  and  industries  shall 
fix  the  time  and  place  of  such  hearing  and  shall 
cause  notice  thereof  to  be  published  once  at  least 
ten  days  before  the  hearing  in  at  least  one  daily 
newspaper  of  general  circulation,  published  and 
circulated  in  each  city  of  the  first  class  of  this 
state.   No  defect  or  inaccuracy  in  such  notice  or 
in  the  publication  thereof  shall  invalidate  any 
order  issued  by  the  director  of  labor  and  indus- 
tries after  hearing  had.  Any  person  affected  shall 
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have  the  right  to  appear  and  be  heard  at  any 
such  hearing.  Any  order,  finding  or  decision  of 
the  director  of  labor  and  industires  made  and 
entered  under  the  foregoing  provisions  of  this 
act  shall  be  subject  to  reviev^  v^ithin  the  time 
and  in  the  manner  specified  in  section  7697,  and 
not  otherwise.  (L.  '27,  p.  813,  §1.  Cf.  L.  '21,  p. 
719,  §1;  L.  '19,  p.  340,  §1;  L.  '11,  p.  346,  §2.)" 
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3Por  tljp  5^i«tl|  CUtrrutt 

Pennsylvania  Salt  Mfg.  Co.,  of  Wash- 
ington, a  corporation.  Appellant,  I  -^q^  12499 
vs. 
Oscar  Virgil  Haynes,  Appellee. 

Appeal  from  the  United  States  District  Court, 
Western  District  of  Washington,  Northern 

Division 


BRIEF  OF  APPELLEE 


I.  STATEMENT  OF  JURISDICTION 

The  appellee  hereby  refers  to  the  Statement  of  Jur- 
isdiction beginning  on  page  1  of  the  Brief  of  Appel- 
lant in  this  case,  and  by  this  reference  incorporates 
the  said  Statement  of  Jurisdiction  herein  as  though 
it  were  fully  set  out  herein. 

II.  STATEMENT  OF  THE  CASE 

(a)  Pleadings 

The  Statement  of  the  Case  set  out  in  the  Brief  of 
Appellant  beginning  at  page  2  thereof  and  ending  at 
page  9,  includes  almost  all  of  the  essential  facts  in- 
volved in  the  case  at  bar.  There  is  one  very  glaring 
omission  of  fact,  the  inclusion  of  which  is  absolutely 
necessary  to  a  proper  decision  of  the  case.  In  addition 
to  the  facts  included  in  the  appellant's  Statement  of 
the  Case,  the  complaint  of  the  appellee  alleged  that 
the  coil  of  pipe  sold  to  Frank  Powser  (R.  5)  had  been 


discarded  from  the  operating  system  of  the  appellant 
(R.  1).  Appellant  also  omitted  from  its  Statement  of 
the  Case  that  it  had  admitted  in  its  answer  that  the 
coil  of  pipe  in  question  had  been  discarded  from  the 
operating  system  of  the  appellant.  The  fact  that  the 
said  coil  of  pipe  had  been  abandoned  at  the  time  of 
the  accident  as  a  part  of  the  industrial  operation  of 
the  appellant,  is  a  key  fact  in  the  case.  It  should, 
therefore,  be  brought  to  this  court's  attention  that  it 
was  a  fact  which  was  mutually  admitted  in  the  plead- 
ings of  the  parties  hereto. 

(b)  Evidence 

Appellant's  statement  that  there  was  no  substantial 
controversy  in  the  evidence  adduced  at  the  trial  as  to 
the  manner  in  which  the  accident  occurred  and  that 
there  was  no  substantial  controversy  that  the  appel- 
lee's vision  had  been  impaired  is  accurate.  However, 
in  summarizing  the  possibility  of  the  future  recovery 
of  the  appellee,  the  appellant  in  its  Statement  of  the 
Case  neglected  to  mention  that  it  was  conjectural 
whether  appellee's  eyesight  would  be  restored  to 
within  five  or  ten  per  cent  of  normalcy,  inasmuch  as 
statistics  showed  that  surgical  operations  such  as  ap- 
pellee would  require  to  improve  his  vision  are  suc- 
cessful in  only  50  per  cent  of  the  cases  in  which  they 
have  been  tried  (R.127).  Nor  did  the  appellant  in- 
clude the  fact  that  the  evidence  was  clear  at  the  time 
of  the  trial  that  the  appellee  was  classed  as  indus- 
trially blind  (R.  121),  and  that,  while  appellee  might 
be  employable  in  the  future,  the  type  of  employmeiat 
open  to  him  would  necessarily  be  restricted  (R.  129). 


Appellant  stated  on  page  8  of  its  brief  that  the  evi- 
dence was  undisputed  that  the  coil  of  pipe  which  was 
involved  in  the  accident  had  been  retained  by  appel- 
lant as  a  spare  piece  of  equipment  available  for  use 
in  the  event  that  it  became  necessary ;  that  it  had  not 
been  discarded  or  abandoned  as  part  of  the  plant 
equipment  until  the  day  that  the  decision  was  made 
to  sell  it.  Appellant's  statement  is  open  to  question 
in  view  of  the  testimony  of  appellant's  assistant  su- 
perintendent, Edward  Cliffe,  who  testified  that  the 
coil  of  pipe  was  in  the  appellant's  scrap  pile  when 
he  returned  from  the  army  (R,  144),  which  he  later 
stated  was  in  December,  1945  (R.  149). 

An  additional  fact  which  was  brought  out  by  the 
evidence  and  which  should  be  called  to  this  court's  at- 
tention, is  that  the  district  court  found  as  a  matter  of 
law  that  the  appellee  made  a  valid  election  to  sue  the 
appellant  under  the  Industrial  Insurance  Act  of  the 
State  of  Washington  rather  than  to  take  the  sched- 
ule of  payments  provided  for  under  the  Industrial 
Insurance  Act  (R.  274).  Such  election  was  not  dis- 
puted  by   appellant. 

(c)  The  Verdict 

The  case  was  submitted  to  the  jury  upon  the  issues 
of  appellant's  negligence,  appellee's  contributory  neg- 
ligence, and  appellee's  injuries.  The  jury  returned  a 
verdict  in  favor  of  appellee  in  the  sum  of  $35,000.00, 
and  judgment  was  entered  in  accordance  with  it. 

(d)  The  Question  Involved 

The  sole  question  presented  to  this  court  for  re- 


view  is  whether  under  the  undisputed  facts  admitted 
in  the  pleadings  and  adduced  as  evidence,  it  could  be 
found  as  a  matter  of  law  that  the  appellant  company, 
at  the  time  of  the  accident  involved,  was  not,  with 
respect  to  the  coil  of  pipe  involved,  in  the  course  of 
extrahazardous  employment  under  the  Workmen's 
Compensation  Laws  of  the  State  of  Washington.  If 
so,  appellee  had  the  right  under  the  said  Workmen's 
Compensation  Law  to  maintain  this  action  against 
appellant  and  the  action  of  the  district  court  in  (1) 
striking  the  first  affirmative  defense  of  the  appellant's 
answer,  (2)  sustaining  the  appellee's  objection  to  ap- 
pellant's offer  of  proof  of  facts  in  support  of  its  first 
affirmative  defense,  (3)  refusing  to  direct  the  jury  to 
return  a  verdict  in  favor  of  the  appellant,  and  (4) 
denying  appellant's  motion  for  a  new  trial  of  the  issue 
raised  by  appellant's  first  affirmative  defense,  must 
be  affirmed. 

III.  THE  ARGUMENT 

(a)  Summary  Statement  of  Appellee's  Position 

The  appellee  had  the  right  to  maintain  this  action 
under  the  Workmen's  Compensation  Law  of  the  State 
of  Washington  because  the  appellant  company  under 
the  undisputed  facts  admitted  in  the  pleadings  and 
brought  out  in  the  evidence  could  not  possibly  have 
been  in  the  course  of  any  extrahazardous  employ- 
ment with  respect  to  the  coil  of  pipe  in  question  at  the 
time  of  the  accident,  inasmuch  as  appellant  had  dis- 
carded and  abandoned  the  pipe  some  time  before  the 
accident  occurred.  Appellee  contends  that  an  article 
which  has  been  sold  and  delivered  by  a  manufacturer 


to  a  buyer  can  no  longer  be  considered  as  a  part  of 
the  extrahazardous  employment  of  the  manufacturer 
and  that  the  liability  stemming  from  the  defective  and 
dangerous  condition  of  the  article  sold  is  not  such  a 
liability  against  which  the  manufacturer  is  immunized 
by  the  laws  of  the  State  of  Washington.  The  express 
provision  of  the  Washington  statute  specifically  sup- 
ports the  contention  of  the  appellee. 

(b)  The  Statutes  Involved 

Remington's  Revised  Statutes  of  Washington,  Sec- 
tion 7675,  which  is  set  out  in  full  in  the  Appendix  on 
page  25,  is  the  only  statute  which  is  involved  in 
this  case. 

(c)  Discussion  of  Authorities 

Appellee  brought  this   action   under   Remington's 

Revised  Statutes  of  Washington,  Section  7675,  which 

in  the  portion  relevant  hereto,  provides: 

'^  .  .  That  if  the  injury  to  the  workman  is 
due  to  the  negligence  or  wrong  of  another  not  in 
the  same  employ,  the  injured  workman,  or  if 
death  result  from  the  injury,  his  widow,  children 
or  dependents,  as  the  case  may  be,  shall  elect 
whether  to  take  under  this  act  or  seek  a  remedy 
against  such  other,  such  election  to  be  in  advance 
of  any  suit  under  this  section  .  .  ." 

The  appellee  was  injured  due  to  the  negligence  of 
the  appellant,  Pennsylvania  Salt  Manufacturng  Co. 
of  Washington,  by  whom  he  was  not  employed.  There- 
fore appellee  having  qualified  to  do  so,  elected  to  sue 
the  appellant  in  this  action  as  a  third  party. 


The  appellant  sought  to  draw  over  itself  a  mantle 
of  immunity  from  suit  in  this  third  party  action  un-^j 
der  the  Workmen's  Compensation  Act  of  the  State  of 
Washington,  by  alleging  that  the  appellee  was  a  work- 
man covered  by  Washington's  Workmen's  Compensa- 
tion Act,  that  appellant  was  an  employer  covered  by 
the  same  Act,  and  that  at  the  time  of  the  accident 
complained  of  by  the  appellee,  the  appellant  was  in 
the  course  of  extrahazardous  employment  under  the 
Act. 

Appellant's  effort  to  avoid  appellee's  suit  brings 
Within  the  scope  of  this  court's  inquiry  the  interpreta- 
tion of  the  following  clause  of  Remington's  Revised 
Statutes  of  Washington,  Section  7675,  which  in  the 
text  of  the  statute  immediately  follows  the  portion 
cited  on  page  5  hereof,  and  the  application  of  the 
said  clause  to  the  facts  of  this  case: 

".  .  .  Provided,  however,  That  no  action  may 
be  brought  against  any  employer  or  any  work- 
man under  this  act  as  a  third  person  if  at  the 
time  of  the  accident  such  employer  or  such  work- 
man was  in  the  course  of  any  extrahazardous 
employment  under  this  act  .  .  ." 

As  stated  by  appellant  in  its  brief,  the  interpreta- 
tion of  the  last  quoted  clause  of  Remington's  Revised 
Statutes  of  Washington,  Section  7675,  is  determina- 
tive of  the  issue  involved  in  this  case. 

The  above  proviso  has  been  interpreted  by  the  Su- 
preme Court  of  the  State  of  Washington  several  times 
since  its  passage  by  the  legislature  as  a  law  of  Wash- 
ington in  1929. 

The  first  opportunity  the  Supreme  Court  of  Wash- 


ington  had  to  construe  the  above  proviso  of  Reming- 
ton's Revised  Statutes  of  Washington,  Section  7675, 
dealing  with  third  party  actions  was  in  Robinson  v. 
McHugh,  158  Wash.  157,  291  Pac.  330.  In  that  case 
a  third  party-employer  who  was  a  contributor  to  the 
Industrial  Insurance  Act  was  held  not  subject  to 
suit  by  an  injured  workman,  because  at  the  time  of 
the  accident  the  third  party-employer  was  engaged 
in  the  extrahazardous  activity  of  moving  machinery. 
The  defendant-employer  was  actually  moving  a  heavy 
gasoline  shovel  which  struck  a  light  post,  knocking  it, 
and  a  ladder  which  plaintiff  had  placed  against  it  and 
ascended,  to  the  ground.  The  statutorily  classified 
extrahazardous  act  of  moving  machinery  was  the  very 
one  which  caused  the  injury  and  that  extrahazardous 
act  took  place  at  the  time  of  the  accident.  Therefore, 
it  followed  that  the  third  party-employer  qualified 
under  the  proviso  immunizing  him  from  suit.  Denning 
V.  Qiiist,  160  Wash.  681,  296  Pac.  145,  presented  facts 
which  brought  into  play  exactly  the  same  legal  prin- 
ciples as  those  in  Robinson  v.  McHugh^  supra,  and 
therefore  resulted  in  a  similar  decision.  In  the  Denning 
case,  the  plaintiff,  who  was  a  workman  employed  by  a 
subcontractor  on  a  construction  project  in  which  the 
defendants  were  the  general  contractors,  was  injured 
on  a  hoist  built  and  operated  by  the  defendants  for 
the  purpose  of  lifting  building  materials  to  the  upper 
stories  of  the  project  then  under  construction.  The 
Supreme  Court  of  Washington  held  that  no  third 
party  action  lay,  because  the  commission  of  the  alleged 
wrong  took  place  at  the  time  of  the  accident  when 
defendant  was  engaged  in  extrahazardous  employ- 
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ment  under  the  Act,  namely,   that  of  constructing 
buildings. 

The  facts  in  both  the  Robinson  and  Denning  cases, 
supra,  fell  squarely  within  the  terms  of  the  proviso. 
The  third  party-defendants  committed  the  very  acts 
alleged  to  have  been  the  negligent  ones  simultaneously 
with  the  accident  and  in  the  course  of  extrahazardous 
employment. 

The  Supreme  Court  of  Washington  next  construed 
the  proviso,  hereinabove  cited,  in  O'Brien  v.  Northern 
Pacific  Railroad  Compa^iy,  192  Wash.  55,  72  P.  (2d) 
602,  in  which  case  it  laid  down  the  rule  that  a  third 
party-employer,  to  qualify  under  the  proviso  preclud- 
ing a  third-party  suit  against  him,  had  not  only  to 
be  engaged  in  extrahazardous  employment,  but  such 
third  party-employer  had  also  to  be  amenable  to  the 
Act,  and  to  be  a  contributor  to  the  accident  fund.  In 
the  O'Brien  case  a  third  party  action  was  held  to  be 
a  proper  remedy,  as  the  third  party-employer,  being 
engaged  as  a  railroad  in  interstate  commerce,  an  ex- 
trahazardous employment,  was  not  amenable  to  the 
Act,  did  not  contribute  to  the  accident  fund  under 
the  Act,  and  therefore  was  not  entitled  to  the  bene- 
fits of  the  Act.  The  case  of  Reeder  v.  Crewes,  199 
Wash.  40,  90P.(2d)  267,  following  logically  the  hold- 
ing in  O'Brien  v.  Northern  Pacific  Railroad  Com- 
pany,  supra,  held  that  an  injured  workman  under  the 
Act  could  sue  an  employer  engaged  in  extrahazardous 
employment  under  the  Act  at  the  time  of  the  accident 
as  a  third  party,  if  the  employer  was  in  default  in 
making  payments  or  in  making  reports  under  the 
Act. 
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It  is  stated  in  Gephart  v.  Stout,  11  Wn.(2d)  184, 
118  P.  (2d)  801,  with  reference  to  the  O'Brien  and 
Reeder  cases,  supra,  that: 

"The  two  last  mentioned  cases  establish  the 
rule  that  a  third  party-employer  who  does  not 
contribute  to  the  industrial  insurance  fund  is 
subject  to  suit  by  a  workman,  but  it  does  not 
follow  that  such  an  employer  who  does  con- 
tribute to  the  fund  is  immune." 

Pryor  v.  Safeway  Stores,  Inc.,  196  Wash.  382,  83 
P.  (2d)  1045,  was  a  case  in  which  the  roadsweeper 
of  the  plaintiff,  who  was  a  workman  engaged  in  ex- 
trahazardous employment  was  run  into  by  a  truck 
negligently  driven  by  an  employee  of  a  third  party- 
employer.  The  third  party-employer,  although  not  en- 
gaged in  extrahazardous  employment,  had  brought 
itself  under  the  Industrial  Insurance  Act  by  the  elec- 
tive adoption  provisions  thereof,  and  was  in  good 
standing  thereunder.  The  Supreme  Court  of  Wash- 
ington, in  denying  the  third  party-employer  immunity 
from  a  suit  under  the  Act  stated: 

"Plainly,  under  this  limitation  an  employer 
under  the  Act,  under  the  compulsory  or  elective 
provisions,  is  immune  from  an  action  in  damages 
for  negligent  injury  of  a  workman  not  in  his 
employ  only  when,  'at  the  time  of  the  accident' 
such  employer  is  engaged  in  'extrahazardous  em- 
ployment.' 

"Since  at  the  time  of  the  collision,  the  appel- 
lants were  not  engaged  in  extrahazardous  em- 
ployment, respondent  had  the  right  to  elect 
whether  he  would  take  compensation  under  the 
Industrial  Insurance  Act  or  maintain  this  action 
for  negligence  against  appellant." 
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The  above  quotation  from  the  Pryor  case,  supra, 
forcibly  demonstrates  that  the  fact  that  an  employer 
contributes  compulsorily  to  the  Industrial  Insurance 
Fund  under  the  Act  is  but  a  condition  of  immunity 
from  a  third  party  action.  There  are  other  required 
conditions  which  must  also  be  simultaneously  fulfilled 
so  that  immunity  will  be  achieved. 

It  becomes  exceedingly  clear  that  for  an  employer 
to  escape  a  third  party  action,  it  is  not  enough  that 
he  merely  be  amenable  to  the  Act  and  not  in  default 
thereunder.  Following  the  words  of  the  Supreme 
Court  of  Washington,  it  must  also  appear  that  an  em- 
ployer, even  under  the  compulsory  provisions,  must 
show  that  at  the  time  of  the  accident  he  was  engaged 
in  extrahazardous  employment. 

Weiffenbach  v,  Seattle,  193  Wash.  528,  76  P.  (2d) 
589,  presented  the  following  facts:  The  plaintiff  was 
employed  by  the  Seattle  Cornice  Works  in  making  esti- 
mates and  surveying  buildings  for  repair.  While 
engaged  in  measuring  the  roof  of  a  building,  he  was 
permanently  injured  by  a  current  of  electricity  con- 
veyed by  a  metal  tape  measure  used  by  him,  from  a 
high  voltage  wire,  part  of  the  defendant  city's  munic- 
ipal light  and  power  system.  The  high  voltage  wire 
was  uninsulated  and  had  negligently  been  allowed  to 
sag  down  close  to  the  roof.  The  plaintiff  sued  the  de- 
fendant city  as  a  third  party  to  recover  damages. 

The  sole  issue  in  the  case  was  whether  or  not  the 
defendant  city  was  in  the  scope  of  extrahazardous  em- 
ployment under  the  Workmen's  Compensation  Act  in 
respect  to  the  maintenance  of  the  high  voltage  line 
causing  the  accident.    In  holding  that  the  defendant 
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city  was  exempt  from  suit  for  the  reason  that  the 
high  voltage  transmission  line  was  an  integral,  exist- 
ing part  of  an  extrahazardous  occupation  which  the 
city  was  carrying  on,  the  Supreme  Court  of  Wash- 
ington said: 

"Assuming  that  an  employer  was  engaged  in 
transporting  some  product,  as  coal  or  ore,  over 
a  long  stretch  of  tramway,  in  cars  drawn  by 
cables  moving  from  a  central  plant,  and  that,  in 
the  operation,  a  workman  in  another  extrahaz- 
ardous employ  was  injured,  could  it  be  said  that, 
as  to  this  operation  the  employer  was  not  engaged 
in  employment  because  no  workman  of  the  em- 
ployer was,  at  the  time,  engaged  in  the  operation 
outside  the  central  plant?  //  the  city  had  aban- 
doned the  use  of  the  wire  for  the  transmission 
of  electricity  so  that  it  was  no  longer  perform- 
ing any  function  as  a  part  of  its  operating  sys- 
tem, then,  of  course,  it  would  be  a  mere  condi- 
tion within  the  principle  contended  for  by  the 
appellant  (plaintiff).  It  ivould  be  then  no  longer 
a  part  of  the  industry  or  the  extrahazardous  em- 
ployment in  which  the  respondent  (defendant) 
was  engaged.''^  (Italics  ours) 

The  italicized  portion  of  the  above  quotation  from 
the  Weiffenbach  case,  supra,  fits  the  instant  case  ex- 
actly. 

Attention  is  called  to  the  fact  that  in  the  Weiffen- 
bach case,  supra,  the  Supreme  Court  of  Washington 
pointed  out  that  the  word  employment  used  in  the 
proviso  here  under  discussion  is  synonymous  with 
industry. 

Assuming  in  the  instant  case  that  the  appellant  was 
a  compulsory  employer  under  the  Act  and  not  in  de- 
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fault  thereunder,  the  issue  in  the  instant  case,  like 
that  in  the  Weiffenbach  case,  supra,  would  be,  as  stat- 
ed in  the  Statement  of  the  Question  Involved,  simply 
this:  Was  the  appellant,  at  the  time  of  the  accident, 
in  the  course  of  any  extrahazardous  employment  un- 
der the  Act? 

Appellee's  injuries,  as  shown  by  the  undisputed  evi- 
dence, were  due  to  burns  from  sulphuric  acid  which 
was  loosed  from  a  coil  of  pipe  which  the  appellant 
company  had  sold  as  scrap  iron  and  which  had  by 
such  sale  been  introduced  into  the  stream  of  com- 
merce (R.  74-85).  At  the  time  of  the  accident — which 
is  the  critical  point  of  time  insofar  as  the  determina- 
tion of  whether  the  appellant  is  to  be  granted  exemp- 
tion from  third  party  suit  under  the  Act — the  coil  of 
pipe  containing  sulphuric  acid  had,  through  the  sale, 
been  discarded  for  some  period  of  time  by  the  appel- 
lant (R.  74-85).  The  appellant  admitted  that  the  pipe 
had  been  sold  prior  to  the  accident,  to  one  Frank  Pows- 
er  as  scrap  iron  and  was,  insofar  as  the  appellant  was 
concerned,  no  longer  a  part  of  its  manufacturing  plant 
(R.  10).  Can  it  then  be  said  that  the  coil  of  pipe 
was  part  of  the  extrahazardous  employment  or  indus- 
try of  the  appellant  after  the  appellant  had  sold  and 
discarded  it?  Appellee  submits  that  when  the  appel- 
lant sold  the  coil  of  pipe  to  Frank  Powser,  the  pipe 
was  no  longer  performing  a  function  as  a  part  of 
appellant's  manufacturing  system;  it  was  no  longer 
a  part  of  the  extrahazardous  employment  or  indus- 
try of  the  appellant. 

The  statutory  proviso  here  in  question  sets  up  the 
time  of  the  accident  as  the  crucial  period  during  which 
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the  third  party-employer  must  be  engaged  in  extra- 
hazardous employment  in  order  to  be  shielded  from 
a  third  party  action.  It  is  not  enough  to  prove  that 
he  was  engaged  in  extrahazardous  employment  at 
some  other  time,  or  at  some  other  place  not  connected 
with  the  accident. 

The  Supreme  Court  of  Washington  considered  the 
meaning  of  the  word  accident  in  Johnson  v.  Depart- 
ment of  Labor  and  Industries,  132  Wash.  Dec.  394, 
205  P. (2d)  896.   It  said: 

"See  Stolp  V.  Department  of  Labor  and  Indus- 
tries, 138  Wash.  685,  245  Pac.  20,  where  it  was 
said:  'The  accident  or  fortuitous  event  happened 
at  the  time  the  respondent  struck  his  eye  upon 
the  air  compressor  pipe.  That  was  the  event. 
The  injury  which  was  the  result  of  that  acci- 
dent or  event  was  when  the  effect  was  produced 
and  the  sight  of  the  eye  lost'.'* 

Consequently,  in  the  instant  case  the  tir}ie  of  the 
accident  was  when  the  sulphuric  acid  struck  the  appel- 
lee. It  would  follow  that  appellant,  to  have  success- 
fully achieved  the  immunity  to  which  it  claimed  to  be 
entitled,  had  to  show  that  on  February  20,  1948,  when 
the  accident  on  which  appellee  based  his  action  oc- 
curred (R.  4,  11,  91)  the  coil  of  pipe  was  being  used 
in  appellant's  extrahazardous  employment.  That  was 
a  patent  impossibility,  under  the  pleadings  and  under 
the  evidence,  inasmuch  as  appellant  admitted  that 
at  the  time  of  the  accident  the  pipe  had  been  sold  and 
delivered  to  Frank  Powser  and  was  therefore  no  long- 
er a  part  of  the  industry  in  which  appellant  was  en- 
gaged (R.  11,  148).  As  far  as  the  appellant  was  con- 
cerned, its  only  relationship  to  the  acid-laden  coil  of 
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pipe  was  that  of  a  vendor  of  an  item  of  personal  prop- 
erty. The  appellant  had  neither  title,  nor  the  right 
to  possession,  nor  actual  possession  thereof.  The  ap- 
pellant had,  prior  to  the  accident,  introduced  the  scrap 
pipe  into  those  channels  of  business  and  commercial 
intercourse  into  which  scrap  iron  passed  when  it  no 
longer  had  use  in  the  industry  in  which  the  appellant 
was  engaged.  The  pipe's  relationship  to  the  appellant 
was  no  longer  industrial;  the  relationship  became,  by 
reason  of  the  sale,  purely  commercial. 

The  appellant  as  the  vendor  of  the  coil  of  pipe  then 
became  subject  to  liability  for  the  dangerous  condi- 
tion of  the  pipe.  This  liability  sprang  from  the  fact 
that  appellant  was  a  supplier  of  a  chattel.  It  is  com- 
pletely divorced  from  the  industrial  employment  of 
the  appellant  and  is  a  liability  which  was  created  only 
when  the  appellant  undertook  to  sell  the  coil  of  pipe. 

The  situation  created  under  the  facts  of  the  in- 
stant case  is  analogous  to  that  which  was  discussed 
in  the  landmark  case  of  McPherson  v.  Buick  Motor 
Company,  217  N.Y.  382,  111  N.E.  1050,  Ann.  Cas. 
1916  C,  440,  L.R.A.  1916  F,  696,  where  a  manufac- 
turer was  held  liable  to  a  party  who  was  not  its  im- 
mediate vendee  for  injuries  resulting  from  the  col- 
lapse of  a  defective  wheel  of  an  automobile  manufac- 
tured by  it.  It  is  clear  that  with  respect  to  such  an 
automobile  the  extrahazardous  employment  of  the 
manufacturer  would  cease  when  it  sold  the  automobile 
to  other  parties.  It  would  no  longer  be  a  part  of  the 
industry  of  the  manufacturer.  The  manufacturer 
would  owe  certain  duties  to  users  of  the  automobile 
but  they  would  be  duties  arising  from  its  being  a  sup- 
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plier  of  chattels  in  a  commercial  capacity,  the  manu- 
facturer's industrial  connection  with  the  automobile 
having  terminated  upon  its  sale. 

If,  for  example,  a  manufacturer  of  matches  under 
the  Act,  negligently  sold  defectively  made  matches 
to  a  wholesaler,  who  in  turn  sold  them  to  a  retailer, 
who  sold  them  to  an  employer  of  a  workman  under 
the  Act,  which  workman  in  the  course  of  his  employ- 
ment struck  the  match  and  was  injured  by  the  ensu- 
ing explosion  resulting  from  the  defective  manufac- 
ture, it  becomes  quite  apparent  that  insofar  as  the 
manufacturer  is  concerned,  the  accident  was  oc- 
casioned not  in  the  industrial  activity  of  the  manu- 
facturer but  in  its  commercial  activity  subsequent  to 
the  completion  of  the  industrial  activity. 

The  situation  is  the  same  here.  The  appellant  is 
attempting  in  the  instant  case  to  widen  the  benefits 
of  the  Workmen's  Compensation  Act  of  the  State  of 
Washington  to  include  immunity  from  liability  for 
its  supplying  defective  chattels.  That  certainly  was 
not  within  the  contemplation  of  the  legislature  of  the 
State  of  Washington  when  it  enacted  its  Industrial 
Insurance  Act  and  subsequent  amendments.  Liabil- 
ity for  products  sold  is  entirely  separable  from  the 
industrial  activity  of  the  manufacturer.  To  extend  the 
immunity,  as  contended  by  appellant,  would  do  vio- 
lence to  the  intention  of  the  legislature  as  expressed 
in  definite  terms  in  the  proviso  herein  under  discus- 
sion. 

Appellant  iterates  and  reiterates  that  an  employer 
who  has  complied  with  the  provisions  of  the  Industrial 
Insurance  Act  is  as  a  matter  of  policy  entitled  to  all 
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of  the  benefits  of  the  Act.  That  is  indisputable.  Ap- 
pellant errs,  however,  in  assuming  that  complete  im- 
munity from  third  party  suits  is  granted  such  an  em- 
ployer as  long  as  it  was  at  the  time  of  the  negligence 
engaged  in  extrahazardous  employment.  The  Act  is 
specific  in  the  terms  granting  immunity  from  third 
party  suits ;  it  says  that  such  a  benefit  will  accrue  only 
when  at  the  time  of  the  accident  the  employer  was  in 
the  course  of  extrahazardous  employment  under  the 
Act.  It  must  be  presumed  from  the  words  of  the  pro- 
viso that  the  legislature  contemplated  such  a  state  of 
facts  as  are  presented  in  the  instant  case  and  was 
cognizant  that  industrial  activity,  with  respect  to  a 
chattel,  ceases  when  a  product  is  sold  and  delivered. 
Appellant  further  assumes  that  the  determinative 
test  in  each  case  is  not  when  the  accident  occurred 
but  when  the  negligence  giving  rise  to  the  accident  oc- 
curred. In  the  light  of  the  plain  wording  of  the  pro- 
viso, the  only  point  of  time  in  issue  is  the  time  of  the 
accident.  To  sustain  the  contention  of  the  appellant, 
the  plain  words  and  meaning  of  the  Washington  stat- 
ute must  be  disregarded.  Appellant  would  have  the 
courts  rewrite  the  proviso  in  order  to  widen  the  bene- 
fits and  thus  pull  over  itself  the  mantle  of  immunity 
from  third  party  suits  in  cases  of  products  liability. 

Properly  analyzed  the  allegations  of  negligence  of 
the  appellee  (R.  7)  charge  appellant  with  supplying 
an  inherently  dangerous  chattel  to  other  persons  not 
cognizant  of  the  danger. 

In  the  instant  case  the  pipe  had  been  sold  by  the 
appellant  and  no  longer  remained  in  its  hands  and 
therefore  could  not  be  considered  with  respect  to  it  a 
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part  of  the  industry  in  which  it  was  engaged.  When 
the  coil  of  pipe  was  abandoned  by  sale  by  the  appel- 
lant, it  was  no  longer  a  part  of  the  manufacturing 
industry  and  with  respect  to  it  the  appellant  was  not 
in  the  course  of  any  extrahazardous  employment  under 
the  Act. 

That  the  Weiffenbach  case,  supra,  states  the  cor- 
rect law  of  the  State  of  Washington  with  respect  to 
the  point  at  issue,  was  established  in  the  very  well 
reasoned  case  of  Gephart  v.  Stout,  supra.  In  the  Gep- 
hart  case,  the  plaintiff  making  deliveries  by  motorcycle 
was  engaged  in  extrahazardous  employment  under 
the  Act  at  the  time  of  the  injury.  The  defendant  was 
the  owner  of  a  freight  transportation  business,  also 
classified  as  extrahazardous.  The  defendant's  automo- 
bile collided  with  the  plaintiff's  motorcycle,  causing 
him  the  injuries,  compensation  for  which  was  sought 
in  the  action.  The  Supreme  Court  of  Washington  re- 
viewed the  cases  hereinbefore  cited,  and  in  holding 
in  favor  of  the  plaintiff  (respondent)  stated: 

"While  the  foregoing  cases  are  not  directly  in 
point,  they  do  clearly  establish  two  essential  re- 
quirements which  an  employer  must  meet  to  en- 
title him  to  immunity  from  suit  by  a  workman 
not  in  his  employ:  (1)  The  employer  must  be  a 
contributor  to  the  workmen's  compensation  fund ; 
and  (2)  at  the  time  of  the  accident,  the  employer 
must  be  in  the  course  of  some  extrahazardous 
employment  under  the  industrial  insurance  act. 
To  satisfy  the  second  requirement,  the  negligent 
act  or  omission  which  is  the  basis  of  the  work- 
man's cause  of  action  must  arise  out  of,  or  be 
in  some  way  connected  with,  an  extrahazardous 
employment  or  business  then  being  carried  on  by 
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the  employer.  We  do  not  think  the  legislature 
intended,  by  the  statutory  proviso  in  question,  to 
grant  to  every  individual  who  may  happen  to  own 
an  extrahazardous  business  or  a  business  having 
some  extrahazardous  phase,  a  blanket  immunity 
from  suit  as  a  third  party  employer  for  his  per- 
sonal negligence  at  all  times,  in  all  places,  and 
in  connection  with  all  activities  in  which  he  may 
engage. 

''In  the  present  case,  the  appellant  was  not  in 
the  course  of  any  extrahazardous  employment  at 
the  time  of  the  accident.  The  respondent,  there- 
fore, had  the  right,  as  he  elected  to  do,  to  seek 
his  remedy  by  suit  against  appellant  rather  than 
take  the  benefits  provided  by  the  workmen's  com- 
pensation act."  (Italics  ours) 

A  significant  act  of  the  Supreme  Court  of  Wash- 
ington in  its  Gephart  decision  was  that  it  quoted  the 
following  excerpt  from  the  Weiffenbach  case  and  the 
court  italicized  those  portions  here  italicized: 

"Assuming  that  an  employer  was  engaged  in 
transporting  some  product,  as  coal  or  ore,  over 
a  long  stretch  of  tramway,  in  cars  drawn  by 
cables  moving  from  a  central  plant,  and  that,  in 
the  operation,  a  workman  in  another  extrahaz- 
ardous employ  was  injured,  could  it  be  said  that, 
as  to  this  operation,  the  employer  was  not  en- 
gaged in  employment  because  no  workman  of  the 
employer  was,  at  the  time,  engaged  in  the  oper- 
ation outside  the  central  plant?  //  the  city  had 
abandoned  the  use  of  wire  for  the  transmission 
of  electricity  so  that  it  was  no  longer  perform- 
ing any  function  as  a  part  of  its  operating  sys- 
tem, then,  of  course  it  would  be  a  mere  condition 
within  the  principle  contended  for  by  the  appel- 
lant   (plaintiff).       It  would  be  then  no  longer 
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a  part  of  the  industry  or  the  extrahazardous  em- 
ployment in  which  the  respondent  (defendant) 
was  engaged.^' 

Another  portion  of  the  Gephart  case  reads  as  follows : 
"In  Lunday  v.  Department  of  Labor  and  In- 
dustries, 200  Wash.  620,  94  P.  (2d)  744,  the 
plaintiff  claimed  a  widow's  pension  under  the 
workmen's  compensation  act,  and  the  principal 
question  was  whether  or  not  her  husband  was 
a  workman  within  the  meaning  of  the  act.  He 
had  been  working  as  a  grocery  clerk,  not  an 
extrahazardous  employment,  but  part  of  his  time 
was  spent  assisting  in  making  deliveries  for  his 
employer.  He  was  fatally  injured  at  the  end  of 
a  trip  on  a  delivery  truck  which  carried  both 
meat  and  groceries.  Because  of  certain  circum- 
stances of  that  case,  which  we  shall  not  detail 
here,  the  delivery  of  meat  was  considered  to 
come  within  the  extrahazardous  category,  and 
it  was  held  that,  in  the  particular  time  of  the 
accident,  both  he  and  his  employer  were  engaged 
in  extrahazardous  employment.  The  implication 
of  the  decision  is  that  both  employer  and  employee 
may  be  subject  to  the  act  as  to  one  extrahazard- 
ous phase  of  a  business,  but  not  subject  to  it  as 
to  another  nonextrahazardous  phase  of  the  same 
business." 

The  appellant  in  its  brief  glosses  over  the  words  of 
the  Supreme  Court  of  the  State  of  Washington  in  the 
case  of  Weiffenbach  v.  Seattle,  supra,  when  the  court 
was  contemplating  a  situation  exactly  as  presented  by 
the  case  at  bar.  The  statement  of  the  Washington 
court  is  clear  and  explicit.  It  is  not  an  off-hand  state- 
ment as  is  evidenced  by  the  fact  that  in  the  case  of 
Gephart  v.  Stout,  supra,  the  Washington  court  re- 
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affirmed  its  statement  in   the   Weiffenhach  case  by 

italicizing  the  following  words: 

u*  *  *  If  the  city  had  abandoned  the  use  of  the 
wire  for  the  transmission  of  electricity  so  that 
it  was  no  longer  performing  any  function  as  a 
part  of  its  operating  system.,  then  of  coures  it 
would  be  a  mere  condition  ivithin  the  principle 
contended  for  by  the  appellant  (plaintiff).  It 
would  be  then  no  longer  a  part  of  the  industry 
or  extrahazardous  employment  in  which  the  re- 
spondent (defendant)  was  engaged.'^ 

Then  appellant  attempts  to  draw  a  distinction  be- 
tween the  negligence  of  a  city  in  allowing  a  dangerous 
condition  to  exist  with  regard  to  a  piece  of  wire  aban- 
doned as  a  part  of  the  city's  lighting  system  and  the 
negligence  of  the  appellant  in  creating  a  dangerous 
condition  and  allowing  it  to  exist  by  injecting  into 
regular  commercial  channels  a  coil  of  pipe  which  ap- 
pellant had  sold  and  discarded  as  a  part  of  its  indus- 
trial operation.  There  is  no  difference.  To  attempt 
to  create  one  is  sheer  sophistry.  The  situation  is  ex- 
actly the  same. 

Appellant  on  page  31  of  its  brief  stated  that  the 
force  of  the  Weiffenbach  case,  supra,  must  be  con- 
sidered as  having  been  dissipated  by  the  language  of 
the  Washington  Supreme  Court  in  the  case  of  Boeing 
Aircraft  Company  v.  Department  of  Labor  and  In- 
dustHes,  22  Wn.(2d)  423,  156  P.  (2d)  640.  The  state- 
ment is  erroneous  and  the  quotation  is  misleading  for 
the  reason  that  the  full  text  thereof  was  not  includ- 
ded.  It  should  be  read  with  the  fuller  quotation  ap- 
pearing on  page  18  of  appellant's  brief.   In  the  quota- 
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tions  cited  by  the  appellant  the  Washington  Supreme 
Court  was  not  concerned  with  an  interpretation  of 
the  proviso  under  discussion  here.  It  was  solely  con- 
cerned with  the  problem  of  determining  which  of  two 
industries  contributing  to  the  Industrial  Accident 
Fund  would  absorb  the  charges  for  losses  due  to  an 
accident  which  was  unquestionably  an  industrial  ac- 
cident. The  Washington  court  merely  stated  that  a 
contributor  to  the  Industrial  Insurance  Fund  is  en- 
titled to  all  the  benefits  conferred  by  the  statute.  The 
question  of  whether  immunity  from  suit  existed  under 
circumstances  like  those  of  the  instant  case  was  not 
before  the  court. 

In  Bums  v.  Johns,  125  Wash.  387,  216  Pac.  2,  the 
Washington  Supreme  Court  said: 

''The  right  of  election  is  a  valuable  right  to 
the  workman  and,  to  secure  it  to  him,  the  act 
should  receive  the  same  liberal  construction  that 
is  required  to  be  given  to  other  parts  of  the  act 
in  order  to  secure  his  rights  thereunder." 

IV.  SUMMARY  AND  CONCLUSION 

Appellee  respectfully  submits  that  the  provisions 
of  the  Workmen's  Compensation  Law  of  the  State  of 
Washington  specifically  establish  and  the  decisions  of 
the  Supreme  Court  of  Washington  consistently  re- 
affirm the  following  propositions  of  law : 

1.  That  a  workman  engaged  in  extrahazardous  em- 
ployment who  is  injured  due  to  the  negligence  of  an- 
other employer,  who  is  covered  by  the  Act,  has  the 
right  to  elect  whether  to  sue  the  other  employer,  unless 
at  the  time  of  the  accident  the  other  employer  was  in 
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the  court  of  extrahazardous  employment  under  the 
Act. 

2.  That  the  time  of  the  accident  is  the  moment  at 
which  the  fortuitous  event  resulting  in  injury  oc- 
curred and  is  different  and  distinct  from  the  time  of 
the  negligence. 

3.  That  when  an  employer  has  discarded  or  aban- 
doned a  chattel  or  a  piece  of  equipment,  the  said  chat- 
tel or  piece  of  equipment  can  no  longer  be  said  to  be 
a  part  of  the  extrahazardous  employment  of  the  em- 
ployer. 

4.  That  a  workman  engaged  in  extrahazardous  em- 
ployment, who  is  injured  due  to  the  inherently  danger- 
ous nature  of  a  chattel  which  another  employer  cov- 
ered by  the  Act  had  discarded  and  sold  to  other  par- 
ties prior  to  the  time  of  the  accident,  has  the  right 
of  electing  whether  to  take  under  the  schedule  of  pay- 
ments provided  by  the  Act  or  to  sue  the  other  em- 
ployer as  a  third  party  under  the  terms  of  the  Act. 
The  reason  for  allowing  such  election  is  that  the  of- 
fending chattel  at  the  time  of  the  accident  could  not 
possibly,  after  sale,  be  considered  part  of  the  extra- 
hazardous employment  of  the  employer. 

Therefore,  appellee  respectfully  submits  that  acts 
of  the  District  Court  in  (1)  striking  the  first  affirm- 
ative defense  of  the  appellant's  answer  (2)  sustain- 
ing the  appellee's  objection  to  appellant's  offer  of  proof 
of  facts  in  support  of  its  first  affirmative  defense  ( 3 ) 
refusing  to  direct  the  jury  to  return  a  verdict  in  favor 
of  the  appellant,  and  (4)  denying  appellant's  motion 
for  a  new  trial  of  the  issue  raised  by  appellant's  first 
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affirmative  defense  should  be  upheld  and  the  judg- 
ment of  the  District  Court  affirmed. 

Respectfully  submitted, 

Maslan,  Maslan  &  Hanan, 

Attorneys  for  Appellee. 
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APPENDIX 

Remington's  Revised  Statutes  of  the  State  of  Wash- 
ington, Section  7675,  provides  as  follows: 

"In  the  sense  of  this  act  v^ords  employed  means 
as  here  stated,  to-wit: 

"Factories  mean  undertakings  in  which  the 
business  of  working  at  commodities  is  carried  on 
with  power-driven  machinery,  either  in  manufac- 
ture, repair  or  change,  and  shall  include  the 
premises,  yard  and  plant  of  the  concern,  except 
when  otherwise  expressly  stated. 

"Workshop  means  any  plant,  yard,  premises, 
room  or  place  wherein  power-driven  machinery 
is  employed  and  manual  labor  is  exercised  by  way 
of  trade  for  gain  or  otherwise  in  or  incidental  to 
the  process  of  making,  altering,  repairing,  print- 
ing or  ornamenting,  finishing  or  adapting  for  sale 
or  otherwise  any  article  or  part  of  article,  ma- 
chine or  thing,  over  which  premises,  room  or 
place  the  employer  of  the  person  working  therein 
has  the  right  of  access  or  control,  except  when 
otherwise  expressly  stated. 

"Mill  means  any  plant,  premises,  room  or  place 
wherein  machinery  is  used,  any  process  of  ma- 
chinery, changing,  altering  or  repairing  any  ar- 
ticle or  commodity  for  sale  or  otherwise,  together 
with  the  yards  and  premises  which  are  a  part 
of  the  plant,  including  elevators,  warehouses  and 
bunkers,  except  when  otherwise  expressly  stated. 

"Mine  means  any  mine  where  coal,  clay,  or 
mineral,  gypsum  or  rock  is  dug  or  mined  under- 
ground. 

"Quarry  means  an  open  cut  from  which  coal  is 
mined,  or  clay,  ore,  mineral,  gypsum,  sand,  grav- 
el or  rock  is  cut  or  taken  for  manufacturing, 
building  or  construction  purposes. 
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"Enginering  work  means  any  work  of  con- 
struction, imporvement  or  alteration  or  repair 
of  buildings,  structures,  street,  highways,  sew- 
ers, street  railways,  railroads,  logging  roads,  in- 
terurban  railroads,  harbors,  docks,  canals,  elec- 
tric, steam  or  water  power  plants,  telegraph  and 
telephone  plants  and  lines,  electric  light  or  power 
lines,  and  includes  any  other  works  for  the  con- 
struction, alteration  or  repair  of  which  machin- 
ery driven  by  mechanical  power  is  used,  except 
when  otherwise  expressly  stated. 

"Except  when  otherwise  expressly  stated,  em- 
ployer means  any  person,  body  of  persons,  corpo- 
rate or  otherwise,  and  the  legal  personal  repre- 
sentatives of  a  deceased  employer,  all  while  en- 
gaged  in  this  state  in  any  extrahazardous  work, 
by  way  of  trade  or  business,  or  contracts  with 
one  or  more  workmen,  the  essence  of  which  is 
the  personal  labor  of  such  workman  or  workmen, 
in  extrahazardous  work. 

"Workman  means  every  person  in  this  state, 
who  is  engaged  in  the  employment  of  any  em- 
ployer coming  under  this  act  whether  by  way 
of  manual  labor  or  otherwise,  in  the  course  of 
his  employment:  Provided,  however,  That  if  the 
injury  to  a  workman  is  due  to  the  negligence  or 
wrong  of  another  not  in  the  same  employ,  the  in- 
jured workman,  or  if  death  result  from  the  in- 
jury, his  widow,  children,  or  dependents,  as  the 
case  may  be,  shall  elect  whether  to  take  under 
this  act  or  seek  a  remedy  against  such  other,  such 
election  to  be  in  advance  of  any  suit  under  this 
section;  and  if  he  takes  under  this  act,  the  cause 
of  action  against  such  other  shall  be  assigned  to 
the  state  for  the  benefit  of  the  accident  fund;  if 
the  other  choice  is  made,  the  accident  fund  shall 
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contribute  only  the  deficiency,  if  any,  between 
the  amount  of  recovery  against  such  third  person 
actually  collected,  and  the  compensations  provid- 
ed or  estimated  by  this  act  for  such  case:  Pro- 
vided,  however,  That  no  action  may  be  brought 
against  any  employer  or  any  workman  under  this 
act  as  a  third  person  if  at  the  time  of  the  acci- 
dent such  employer  or  such  workman  was  in  the 
course  of  any  extrahazardous  employment  un- 
der this  act.  Any  such  cause  of  action  assigned 
to  the  state  may  be  prosecuted  or  compromised 
by  the  department,  in  its  discretion.  Any  compro- 
mise by  the  workman  of  any  such  suit,  which 
would  leave  a  deficiency  to  be  made  good  out  of 
the  accident  fund,  may  be  made  only  with  the 
written  approval  of  the  department. 

*'Any  individual  employer  or  any  member  or 
officer  of  any  corporate  employer  who  shall  be 
carried  upon  the  payroll  at  a  salary  or  wage  not 
less  than  the  average  salary  or  wage  named  in 
such  payroll  and  who  shall  be  injured,  shall  be 
entitled  to  the  benefit  of  this  act  as  and  under 
the  same  circumstances,  and  subject  to  the  same 
obligations,  as  a  workman:  Provided,  That  no 
such  employer  or  the  beneficiaries  or  dependents 
of  such  employer  shall  be  entitled  to  benefits  un- 
der this  act  unless  the  director  of  labor  and  indus- 
tries prior  to  the  date  of  the  injury  has  received 
notice  in  writing  of  the  fact  that  such  employer 
is  being  carried  upon  the  payroll  prior  to  the 
date  of  the  injury  as  the  result  of  which  claims 
for  a  compensation  are  made. 

"Dependent  means  any  of  the  following  named 
relatives  of  a  workman  whose  death  results  from 
any  injury,  and  who  leave  surviving  no  widow, 
widower,  or  child  under  the  age  of  eighteen  years. 
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viz.:  Invalid  child,  father,  mother,  grandfather, 
grandmother,  stepfather,  stepmother,  grandson, 
granddaughter,  brother,  sister,  half-sister,  half- 
brother,  niece,  nephew,  who  at  the  time  of  the 
accident  are  actually  and  necessarily  dependent 
in  whole  or  in  part  for  their  support  upon  the 
earnings  of  the  workman.  Except  where  other- 
wise provided  by  treaty,  aliens  other  than  father 
or  mother,  not  residing  within  the  United  States 
at  the  time  of  the  accident  are  not  included.  A  de- 
pendent shall  at  all  times  furnish  to  the  director 
of  labor  and  industries  proof  satisfactory  to  the 
director  of  labor  and  industries  of  the  nature, 
amount  and  extent  of  the  contribution  made  by 
such  deceased  workman. 

''Beneficiary  means  a  husband,  wife,  child  or 
dependent  of  a  workman  in  whom  shall  vest  a 
right  to  receive  payment  under  this  act. 

"Invalid  means  one  who  is  physically  or  men- 
tally incapacitated  from  earning. 

''The  word  'child'  as  used  in  this  act,  includes 
a  posthumous  child,  stepchild,  a  child  legally 
adopted  prior  to  the  injury  and  an  illegitimate 
child  legitimated  prior  to  the  injury. 

"The  word  'injury'  as  used  in  this  act  means 
a  sudden  and  tangible  happening,  of  a  traumatic 
nature,  producing  an  immediate  or  prompt  re- 
sult, and  occurring  from  without,  and  such  phys- 
ical condition  as  results  therefrom. 

"The  term  'educational  standard'  shall  mean 
such  standards  as  the  supervisor  of  safety  shall 
make  for  the  purpose  of  educating  and  train- 
ing both  employer  and  workman  in  the  appreci- 
ation and  avoidance  of  danger,  and  in  the  main- 
tenance and  proper  use  of  safe  place  and  safety 
device  standards." 
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Pennsylvania  Salt  Mfg.  Co.,  of  Wash- 
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vs. 

Oscar  Virgil  Haynes,  Appellee. 


No.  12499 


Appeal  from  the  United  States  District  Court, 
Western  District  of  Washington,  Northern 

Division 


PETITION  FOR  REHEARING 


To  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  and  to  the  Honorable  Judges  Thereof: 
Comes  now  Pennsylvania  Salt  Mfg.  Co.  of  Wash- 
ington, a  corporation,  the  appellant  in  the  above  en- 
titled cause,  and  presents  this,  its  petition  for  rehear- 
ing in  the  above  entitled  cause,  and  in  support  thereof 
respectfully  shows: 

I.  Statement  of  basic  grounds  of  petition  for  rehearing. 

The  opinion  of  the  court  filed  therein  on  Septem- 
ber 18,  1950,  holds  in  effect  that  the  immunity  from 
suit  contained  in  the  following  proviso  of  the  Indus- 
trial Insurance  Act  of  the  State  of  Washington  (Rem. 
Rev.  Stat,  Sec.  7675): 

"Provided,  however,  that  no  action  may  be 
brought  against  any  employer  or  any  workman 
under  this  act  as  a  third  person  if  at  the  time 
of  the  accident  such  employer  or  such  workman 


was  in  the  course  of  any  extrahazardous  employ- 
ment under  this  act" 

is  not  applicable  to  the  state  of  facts  presented  in  the 
case  at  bar  for  the  reason  that  the  accident  which 
caused  the  injury  did  not  occur  at  the  same  time  as 
the  negligence  causing  the  accident,  although  the 
opinion  recognizes  the  connection  between  the  plain- 
tiff's injury  and  the  defendant's  extrahazardous  em- 
ployment. The  opinion  of  the  court  rests  upon  the  con- 
clusion that  because  the  connection  between  the  plain- 
tiff's injury  and  the  defendant's  extrahazardous  em- 
ployment was  not  temporal,  the  defendant  is  not  with- 
in the  immunity  provision  above  quoted. 

It  is  submitted  that  this  conclusion  effectually  over- 
rules the  decisions  of  the  Washington  State  Supreme 
Court  and  is  directly  in  conflict  with  the  underlying 
purpose  and  theory  of  the  industrial  insurance  system 
of  the  State  of  Washington  as  expressed  in  the  deci- 
sions of  the  Washington  Supreme  Court. 

II.  Where  injury  is  result  of  negligence  occurring  during 
extrahazardous  employment,  immunity  applies. 

As  stated  by  the  Washington  Supreme  Court  in 
Gephart  v.  Stout,  11  Wn.(2d)  184,  118  P.  (2d)  801, 
in  order  to  qualify  for  the  immunity  afforded  by  the 
statutoiy  proviso,  the  employer  must  be  in  the  course 
of  some  extrahazardous  employment  under  the  In- 
dustrial Insurance  Act  at  the  time  of  the  accident, 
and  that  this  requirement  will  be  satisfied  if  the 
negligent  act  or  omission  which  is  the  basis  of  the 
workman's  cause  of  action  arises  out  of,  or  in  some 


way  connected  with,  an  extrahazardous  employment 
or  business  then  being  carried  on  by  the  employer. 

In  each  of  the  cases  where  it  appeared  that  the 
defendant  was  a  contributor  to  the  industrial  insur- 
ance fund  and  in  which  immunity  was  denied  under 
the  proviso,  the  negligence  which  caused  the  injury 
was  negligence  which  did  not  occur  in  any  extra- 
hazardous operation  or  activity  of  the  defendant's 
business. 

In  Pryor  v.  Safeivaij  Stores,  Inc.,  196  Wash.  382, 
83  P. (2d)  241,  the  negligence  of  the  defendant's 
servant  which  caused  the  plaintiff's  injury  occurred 
in  the  course  of  a  nonhazardous  employment. 

In  Gephart  v.  Stout,  supra,  the  negligence  of  the 
defendant,  which  caused  the  plaintiff's  injury,  oc- 
curred while  the  defendant  was  engaged  in  an  activity 
having  no  connection  with  the  defendant's  extra- 
hazardous business. 

The  Pryor  case  and  the  Gephart  case  are  the  only 
cases  which  the  Washington  court  has  decided  where- 
in immunity  was  denied  under  the  proviso  in  which 
it  appeared  that  the  defendants  were  contributors  to 
the  industrial  insurance  fund.  As  stated  above,  in 
both  of  said  cases  the  negligence  which  caused  the 
injury  did  not  occur  in  any  extrahazardous  operation 
or  activity  of  the  defendant's  business. 

We  submit  that  these  cases,  together  with  the  cases 
relied  upon  in  the  appellant's  brief,  clearly  illustrate 
the  principle,  recognized  by  the  opinion  of  this  court, 
that  where  the  plaintiff's  injury  was  caused  by  negli- 
gence of  the  defendant  or  his  employees,  occurring 


during  extrahazardous  employment,  the  statutory  im- 
munity will  be  applied. 

III.  The  dicta  in  the  case  of  Weiffenbach  v.  Seattle,  193 
Wash.  528,  76  P.  (2d)  5899,  should  not  be  con- 
trolling. 

The  opinion  of  the  court  states  that  the  rule  stated 
in  the  dictum  of  the  Washington  Supreme  Court  in 
the  case  of  Weiffenbach  v.  Seattle,  193  Wash.  528, 
76  P.  (2d)  589,  is  controlling.  This  dictum  is  as  fol- 
lows: 

"If  the  city  had  abandoned  the  use  of  the  wire 
for  the  transmission  of  electricity  so  that  it  was 
no  longer  performing  a  function  as  a  part  of  its 
operating  system,  then,  of  course,  it  would  be  a 
mere  condition  within  the  principle  contended  for 
by  the  appellant.  It  would  be  then  no  longer  a 
part  of  the  industiy  or  the  extrahazardous  em- 
ployment in  which  the  respondent  was  engaged." 

It  is  submitted  that  the  dictum  itself  is  based  upon 
a  completely  illogical  and  untenable  premise.  The 
dictum  assumes  a  situation  where  the  city  had  aban- 
doned the  use  of  wire  for  the  transmission  of  elec- 
tricity. If  the  city  had  abandoned  the  use  of  the  wire 
for  the  transmission  of  electricity,  then  there  could 
have  been  no  injury;  the  plaintiff's  injury  in  the 
Weiffenbach  case  was  caused  by  coming  into  contact 
with  a  current  of  electricity  which  was  then  passing 
through  the  wires  of  the  electric  transmission  system 
operated  by  the  city.  It  is  clear  then  that  the  supposi- 
tious statement  upon  which  the  dictum  is  based  has 
no  basis  whatsoever.  Certainly  the  court  in  the  Weiff- 
enbach case  did  not  mean  to  say  that  the  immunity 
afforded  by  the  proviso  would  not  be  available  to  the 
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city  as  a  defense  if  the  plaintiff  had  been  injured,  as 
he  was  injured,  by  contact  with  electric  current  after 
the  wire  had  been  abandoned  by  the  city;  if  electric 
current  was  still  being  transmitted  thru  the  wire, 
after  its  abandonment,  the  negligence  would  still  have 
occurred  during  the  extrahazardous  operation. 

It  is  submitted  that  this  clearly  indicates  the  danger 
and  the  futility  of  deciding  one  case  upon  ill-consid- 
ered and  illogical  dictum  contained  in  the  decision  of 
another  case. 

It  is  further  submitted  that  there  is  no  basis  in 
precedent  whereby  Federal  courts  are  in  any  man- 
ner bound  by  dicta  contained  in  the  decisions  of  the 
state  courts.  Moreover  it  is  axiomatic  that  not  even 
state  courts  are  bound  by  the  dicta  contained  in  the 
opinions  of  such  courts. 

It  is  submitted  that  the  dictum  in  the  Weiffenbach 
case  should  not  afford  the  basis  for  the  decision  in 
the  case  at  bar. 

IV.  Washington  decisions  do  not  restrict  application  of 
the  immunity  proviso  to  cases  where  negligence  and 
injury  are  simultaneous  events. 

Both  the  appellant  and  the  appellee  in  this  case 
have  submitted  to  this  court  all  of  the  decisions  of  the 
Washington  Supreme  Court  wherein  the  above  quoted 
immunity  proviso  has  been  interpreted.  It  is  submit- 
ted that  in  none  of  these  decisions  is  there  any  state- 
ment that  could  be  reasonably  interpreted  as  setting 
forth  the  rule  that  the  negligence  of  the  defendant  or 
his  servants  in  the  course  of  extrahazardous  employ- 
ment and  the  plaintiff's  injury  must  be  simultaneous 


events.  The  opinion  of  the  court  in  the  ease  at  bar  is 
based,  as  above  stated,  upon  the  premise  that  the  con- 
nection between  the  negligent  act  and  the  injury  must 
be  both  causal  and  temporal.  Nowhere  in  any  of  the 
decisions  of  the  Washington  court  is  there  any  sug- 
gestion that  the  negligence  and  the  accident  causing 
the  injury  must  occur  at  the  same  time. 

In  this  respect  it  is  submitted  that  the  opinion  of 
the  court  is  in  direct  conflict  with  the  underlying  pur- 
pose and  theory  of  the  Industrial  Insurance  System 
of  the  State  of  Washington  as  expressed  in  its  de- 
cisions, three  of  which  were  not  referred  to  in  the 
opinion,  although  thoroughly  discussed  in  the  appel- 
lant's brief. 

In  the  case  of  Stertz  v.  Industrial  Insurance  Com- 
mission, 91  Wash.  588,  158  Pac.  256,  the  Washington 
court  said : 

"Ours  is  not  an  employer's  liability  act.  It  is 
not  even  an  ordinary  compensation  act.  It  is  an 
industrial  insurance  statute.  Its  administrative 
body  is  entitled  the  industrial  insurance  commis- 
sion. All  the  features  of  an  insurance  act  are 
present." 

Although  the  opinion  of  the  court  considers  the  con- 
trolling rule  to  be  the  dictum  in  the  Weiffenbach  case, 
the  opinion  does  not  consider  the  statements  included 
in  the  Weiffenbach  decision  which  formed  the  basis  of 
the  court's  conclusion  therein.  It  should  be  remem- 
bered that  in  the  Weiffenbach  case  the  court  held  that 
the  city  was  entitled  to  the  immunity  afforded  by  the 
statute.  This  court's  attention  is  again  directed  to 
the  followng  language  of  the  court  in  the  Weiffenbach 


case  which  states  very  clearly  the  fundamental  nature 
of  the  system  of  industrial  insurance  in  the  State  of 
Washington : 

"The  wire  was  an  integral  part  of  respond- 
ent's electric  system  used  in  the  transmission  and 
distribution  of  its  product.  It  was  extrahazard- 
ous, defined  so  by  the  statute,  and  respondent 
was  required  to,  and  did,  pay  into  the  industrial 
insurance  fund  of  the  state  assessments  levied 
upon  its  payroll  as  its  ratable  contribution  for 
the  protection,  not  of  its  oivn  employees  alone, 
but  of  the  whole  body  of  employees  of  the  State 
engaged  in  extrahazardous  industry.  *  *  =*" 

"The  immunity  from  a  suit  here  involved  must 
have  been  granted  by  the  1929  legislature  as  a 
recriprocal  compensation  to  industry  for  the  bur- 
den it  assumes  as  an  aggregate  unit  in  providing, 
in  the  language  of  the  statute, 

u  (*  *  *  gyj^g  ^^^  certain  relief  for  workmen, 
injured  in  extrahazardous  work,  and  their  fam- 
ilies and  dependents  *  *  *  regardless  of  questions 
of  fault.  *  *  *'."  (Emphasis  ours) 

Again  in  Koreski  v.  Seattle  Hardware  Co.,  17  Wn. 
(2d)  421,  135  P. (2d)  860,  the  court  repeated  the 
fundamental  purpose  of  the  statute  in  the  following 
language : 

"Those  who  comply  with  the  terms  and  condi- 
tions of  the  workmen's  compensation  act  are  en- 
titled to  all  the  benefits  of  the  act  and  subject 
to  all  of  the  liabilities  of  the  Act.  As  appellant 
complied  with  the  terms  of  the  workmen^ s  com- 
pensation act,  immunity  from,  liability  for  neg- 
ligently injuring  respondent,  who  was  the  em- 
ployee of  another  employer,  is  a  benefit  to  which 
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appellant  is  entitled  iiwier  the  act."  (Emphasis 
ours) 

We  would  also  again  submit  for  the  court's  consid- 
eration the  opinion  of  the  court  in  Boeing  Aircraft 
Co.  V.  Department  of  Labor  &  Industries,  22  Wn.  (2d) 
423,  156  P.  (2d)  640,  wherein  the  purpose,  policy, 
and  history  of  the  industrial  insurance  system  of 
the  State  of  Washington  is  reviewed  and  certain  well 
defined  and  well  accepted  rules  are  expressed.  In  said 
decision  at  page  434,  the  court  says: 

*'As  stated  above,  prior  to  1927,  an  employee 
injured  at  his  employer's  plant  had  no  right  of 
action  against  any  third  person.  From  1927  to 
1929,  the  employee  covered  by  the  act,  if  injured 
either  away  from  or  at  the  plant,  could  elect  to 
take  under  the  statute  or  sue  a  negligent  third 
party.  Since  1929  an  injured,  employee  could  sue 
a  negligent  third  person  only  if  such  person  was 
not  an  employee  or  employer  under  the  coverage 
of  the  statute.  *  *  *"  (Emphasis  ours) 

''In  1929  the  privilege  was  withdra\vn  as  to 
other  workmen  and  the  employers  likewise  under 
the  statute.  Industry  acquired,  under  the  1929 
statute,  an  immunity  from  common-law  actions 
with  potentially  larger  damage  claims  in  ex- 
change for  its  assumption,  in  the  aggregate,  of 
limited  responsibility  to  its  employees  without 
fault." 

In  the  same  opinion  we  submit  that  the  Washington 
Supreme  Court  sets  down  the  rule  which  should  be 
decisive  of  the  case  at  bar.  At  page  435  the  court 
states : 

"Under  the  workmen's  compensation  act,  all 
civil  causes  of  action  for  personal  injuries  sus- 
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tained  in  industrial  accident  arising  out  of  extra- 
hazardous employment  are  abolished  except  in 
those  cases  where  the  act  expressly  preserves  or 
creates  a  right  of  action ;  and  in  all  such  cases  the 
rights  of  action  are  purely  statutory,  and  not 
common-law  rights.  An  ew-ployer  ivho  complies 
with  the  terms  of  the  ivorkmen^s  compensation 
act  is  entitled  to  all  of  its  benefits,  including 
immunity  from  liability  or  negligently  injuring 
the  employee  of  another  employer.  A  workman, 
under  the  workmen^s  com/pensation  act  at  the 
time  he  was  injured  through  the  negligence  of 
an  employee  of  another  company,  may  not  main- 
tain an  action  against  the  company  the  negli- 
gence of  whose  employee  or  employees  caused 
the  injuries,  where  that  company  hod  complied 
with  the  provisions  of  the  act  which  affords  im- 
munty  from,  suit  in  such  circumstances ^  (Citing 
Koreski  v.  Seattle  Hardivare  Co.,  supra)  (Em- 
phasis ours) 

The  last  sentence  of  the  above  quoted  statement 
from  the  Boeing  Aircraft  Company  case,  we  submit, 
states  the  most  authoritative  interpretation  of  the  im- 
munity proviso.  This  statement  is  very  simple,  direct, 
and  to  the  point.  It  is  to  the  effect  that  if  a  workman 
under  the  Workmen's  Compensation  Act  at  the  time 
of  his  injury  is  injured  through  the  negligence  of 
an  employee  of  another  company,  which  occurs  during 
an  extrahazardous  operation,  he  may  not  maintain 
an  action  against  the  latter  company,  the  negligence 
of  whose  employee  caused  the  injury,  if  that  com- 
pany has  complied  with  the  provisions  of  the  Indus- 
trial Insurance  Act.  We  submit  that  no  language 
could  be  more  clear  or  direct.  We  submit  further  that 
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this  statement  is  certainly  a  more  complete  and  au- 
thoritative expression  of  the  interpretation  which  the 
Washington  Supreme  Court  has  placed  upon  the  pro- 
viso, than  is  the  illogical  and  inconsistent  dictum 
contained  in  the  Weiffenbach  case. 

We  submit  that  there  can  be  no  doubt  but  that  the 
Pennsylvania  Salt  Manufacturing  Co.  was  fully  cov- 
ered by  the  Industrial  Insurance  Act;  being  so  fully 
covered,  the  plaintiff's  remedy  was  against  the  indus- 
trial insurance  fund. 

Wherefore,  upon  the  foregoing  grounds,  it  is  re- 
spectfully urged  that  this  petition  for  rehearing  be 
granted,  and  that  the  opinion  of  this  court  as  endorsed 
and  filed  on  September  18,  1950,  which  affirmed  the 
judgment  of  the  United  States  District  Court,  West- 
ern District  of  Washington,  Northern  Division,  upon 
further  consideration,  be  set  aside. 

Respectfully  submitted, 

Frank  M.  Preston, 
Preston,  Thorgrimson  &  Horowitz, 
Attorneys  for  Appellant. 
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We,  counsel  for  the  above  named  petitioner,  do 
hereby  certify  that  the  foregoing  Petition  for  Rehear- 
ing in  this  cause  is  presented  in  good  faith  and  not 
for  delay. 

Frank  M.  Preston, 
Preston,  Thorgrimson  &  Horowitz, 
Attorneys  for  Appellant. 


